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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,   Northern   Division 

No.  235 
In  Equity 

€HARLES  P.  ROBBINS,  Shareholders'  Agent 
for  the  Shareholders  of  Exchange  National 
Bank  of  Spokane,  Washington,  an  insolvent 
national   banking  association, 

Complainant. 

COMPLAINT  FOR  INTERVENTION 

Comes  now  complainant,  Charles  P.  Robbins,  and 
respectfully  shows  the  Court : 

I. 

That  at  all  times  herein  mentioned  he  was  and 
now  is  the  duly  elected,  qualified  and  acting  Share- 
holders' Agent  of  the  shareholders  of  Exchange  Na- 
tional Bank  of  Spokane,  Washington,  an  insolvent 
national  banking  association,  and  a  resident  of  the 
above  district; 

That  during  said  times  Judson  G.  Rosebush,  a 
resident  of  the  State  of  Wisconsin,  was  and  now 
is  a  shareholder  in  said  association; 

That  Investment  and  Securities  Company  is  a 
cori)oration  organized  under  the  laws  of  the  State 
of  Washington,  with  its  principal  place  of  business 
in  and  a  resident  of  Spokane,  Washington. 

11. 
That  your  complainant  is  indebted  to  the  said 
Judson  G.  Rosebush,  on  account  of  dividends  pay- 
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able  to  shareholders,  in  the  sum  of  Four  'rhousaud 
Two  Hundred  and  Fifty  Dollars  ($4250.00),  with 
possible  additional  sums  payable  to  him  hereafter. 

III. 

That  said  Investment  and  Securities  Company 
has  served  written  notice  on  your  complainant  that 
the  said  Judson  G.  Rosebush  has  assigned  to  it  by 
written  assignment  all  moneys  payable  to  him  from 
your  complainant  and  said  corporation  has  de- 
manded that  your  complainant  pay  said  sum  to  it 
and  has  threatened  to  sue  your  complainant  if  he 
does  not  do  so.  [1*] 

IV. 

That  E.  J.  Koelzer,  Assistant  United  States  At- 
torney at  Milwaukee,  Wisconsin,  has  had  the 
United  States  Marshal  for  the  Eastern  District  of 
Washington,  Northern  Division,  serve  on  your  com- 
plainant, on  December  1,  1941,  an  alleged  Fieri 
Facias,  allegedly  issued  by  the  Clerk  of  the  United 
States  District  Court  for  the  Eastern  District  of 
Wisconsin  under  date  of  November  27,  1941,  and 
which  commands  the  said  Marshal  to  levy  upon  the 
"goods  and  chattels,  lands  and  tenements"  in  his 
district  of  the  said  Judson  G.  Rosebush  on  account 
of  an  alleged  debt  of  $37,220.85 ; 

That  said  Writ  of  Fieri  Facias  does  not  allege 
the  exact  nature  of  the  said  debt,  but  your  com- 
plainant is  informed  it  is  due  the  United  States  by 
reason  of  unpaid  income  tax. 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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V. 

That  your  complainant  herewith  deposits  into  the 
registry  of  this  Court  the  said  sum  of  Four  Thou- 
sand Two  Hundred  and  Fifty  Dollars  ($4250.00) 
to  be  disposed  of  by  the  order  or  decree  of  this 
court. 

VI. 

That  if  complainant  pays  said  sum  to  any  one  of 
said  parties,  he  is  informed  and  believes,  and  on 
information  and  belief  alleges  that  he  will  be  sued 
by  the  other  party  or  parties. 

VII. 

That  the  sum  of  Two  Hundred  and  Fifty  Dollars 
($250.00)  is  a  reasonable  sum  to  be  allowed  com- 
plainant, as  attorney  fee  together  with  his  costs 
from  said  parties  and  from  said  sum  herein. 

Wherefore,  your  complainant  prays  the  Court  for 
an  order  of  injunction  enjoining  the  said  Invest- 
ment and  Securities  Company  and  enjoining  the 
United  States  Attorney  and  his  deputies  at  Mil- 
waukee, Wisconsin  from  instituting  any  suit  or 
legal  proceedings  in  any  court  against  your  com- 
plainant to  recover  said  $4250.00,  except  permitting 
them  to  appear  herein  and  plead  for  cause  of 
action  therefor;  [2] 

That  process  issue  herein  under  the  direction  of 
this  Court,  directed  to  the  said  Investment  and  Se- 
curities Company  and  to  the  said  United  States 
Marshal  returnable  at  such  time  as  the  Court  may 
determine,  that  a  hearing  be  had  thereafter  on  the 
causes  of  action  and  facts  to  be  pleaded  by  the  said 
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parties  and  that  thereupon  the  Court  make  said 
injunction  permanent  and  relieve  this  complainant 
from  further  liability  as  to  the  payment  of  said 
$4250.00  and  any  other  sums  that  may  be  hereafter 
payable  to  the  said  Judson  G.  Rosebush,  and  that 
complainat  be  awarded  reasonable  attorney's  fees 
and  his  costs  herein. 

THOS.  A.  E.  LALLY 

Attorney  for  Complainant 
1123  Paulsen  Building 
Spokane,  Washington 

State  of  Washington, 
County  of  Spokane — ss. 

Charles  P.  Bobbins,  being  first  duly  sworn,  upon 
oath  deposes  and  says : 

That  he  is  the  Shareholders'  Agent  named  in  the 
foregoing  petition  and  complaint;  that  he  has  read 
the  same,  knows  the  contents  thereof,  and  the  same 
is  true  as  he  verily  believes. 

(Notarial  Seal) 

CHARLES  P.  ROBBINS 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  December,  1941. 

THOS.  A.  E.  LALLY 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

[Endorsed] :    Filed  Dec  2  1941.  [3] 
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[Title  of  Court  and  Cause.] 

SPECIAL  APPEARANCE  AND  PLEA  TO 
QUASH  FOR  LACK  OF  JURISDICTION 

Comes  now  the  United  States  of  America  by  Lyle 
Keith,  United  States  Attorney  for  the  Eastern  Dis- 
trict of  Washington,  and  Harvey  Erickson,  Assist- 
ant United  States  Attorney  for  said  district,  ap- 
pearing herein  specially,  for  the  i)urpose  of  this 
motion  only  and  for  no  other  purpose,  and  moves 
the  Court  to  quash  the  proceedings  as  to  the  United 
States  of  America  for  the  following  reasons,  to- wit : 

(1)  The  filing  of  the  suit  in  the  Eastern  District 
of  Washington  by  Charles  P.  Robbins,  Sharehold- 
ers' Agent  for  the  Shareholders  of  Exchange  Na- 
tional Bank  of  Spokane,  Washington,  an  insolvent 
national  banking  association,  constitutes  an  unwar- 
ranted and  improper  interference  with  the  juris- 
diction and  processes  of  the  United  States  Court 
for  the  District  of  Wisconsin,  which,  having  issued 
the  writ  of  execution,  is  entitled  to  determine 
w^hether  or  not  it  has  reached  the  funds  in  question 
held  by  the  said  Charles  P.  Robbins,  Shareholders' 
Agent  for  the  Shareholders  of  Exchange  National 
Bank  of  Spokane,  Washington,  an  insolvent  na- 
tional banking  association. 

(2)  The  United  States  Marshal  at  Spokane  must 
make  his  return  to  the  United  States  District  Court 
for  the  District  of  Wisconsin  at  Milwaukee,  show- 
ing that  he  has  attached  the  fund  of  4250.00;  there- 
fore the  jurisdiction  of  the  subject  matter  of  this 
litigation  is  in  the  United  States  District  Court  for 
the  District  of  Wisconsin  to  determine  the  alleged 
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and  conflicting  claims  to  the  fund,  and  the  United 
States  District  Court  of  the  District  of  Wisconsin 
has  jurisdiction  to  settle  the  rights  of  all  parties. 

(3)  The  United  States  District  Court  for  the 
Eastern  District  of  Washington  does  not  have 
jurisdiction  over  the  United  States  Attorney  and 
his  assistants  in  the  District  of  Wisconsin,  and  the 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Wash-  [4]  ington  is  entirely  without  juris- 
diction to  entertain  proceedings  before  it  or  grant 
any  relief  therein  by  way  of  attorney's  fees,  costs, 
or  otherwise  incurred  in  the  above-entitled  pro- 
ceeding. 

Therefore  the  United  States  District  Court  for 
the  Eastern  District  of  Washington,  Northern  Div- 
ision, cannot  and  should  not  take  further  cognizance 
of  the  said  action. 

LYLE  KEITH 

United  States  Attorney 
HARVEY  ERICKSON 
Assistant  United  States 
Attorney 
Service  Accepted  and  Copy  Received  this  10th 
day  of  February,  1942. 

THOS.  A.  E.  LALLY 
Atty.  for  C.P.R. 

[Endorsed]  :  Filed  Feb  10  1942.  [5] 


[Title  of  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  QUASH 

Motion   of   United   States   of  America   by   Lyle 
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Keith,  United  States  Attorney  for  the  Eastern  Dis- 
trict of  Washington,  and  Harvey  Erickson,  Assist- 
ant United  States  Attorney  for  said  District,  hav- 
ing been  made  by  way  of  Special  Appearance  and 
to  quash  the  proceedings  for  lack  of  jurisdiction, 
and  the  Court  being  advised  in  the  premises. 

It  Is  Hereby  Ordered  That  said  Motion  be  and 
it  is  hereby  denied. 

Dated  this  2nd  day  of  April,  1942. 

L.  B.  SCHWELLENBACH 
Judge 

Presented  by 

W.  V.  KELLEY 

Approved  as  to  form 

HARVEY  ERICKSON 

Asst.  U.  S.  Atty. 

[Endorsed] :    Filed  Apr  2  1942.  [6] 


[Title  of  Court  and  Cause.] 

MOTION  TO  FILE  COMPLAINT  IN  INTER- 
VENTION AND  PETITION  FOR  DEC- 
LARATORY RELIEF 

Investment  and  Securities  Co.,  a  corporation  or- 
ganized under  the  Laws  of  the  State  of  Washing- 
ton, with  its  principal  place  of  buvsiness  in  and  a 
resident  of  Spokane,  Washington,  moves  for  leave 
to  file  a  Complaint  in  Intervention  and  Petition 
for  Declaratory  Relief  in  this  action,  in  order  to 
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assert  its  claims  and  title  to  property  and  moneys 
as  set  forth  in  its  proposed  Complaint,  of  which 
a  copy  is  hereto  attached,  on  the  ground  that  it  is 
the  owner  of  said  property  and  moneys  in  excess 
of  $4250.00  deposited  by  Charles  P.  Robbins,  Share- 
holders' Agent  for  Shareholders  of  Exchange  Na- 
tional Bank  of  Spokane,  Washington,  an  insolvent 
national  banking  association,  with  the  Clerk  of  this 
Court,  and  which  the  Collector  of  Internal  Rev- 
enue for  Wisconsin  has  wrongfully  attempted  to 
seize  by  the  service  on  said  Robbins  on  December 
1,  1941,  of  an  alleged  Fieri  Faci^'s  allegedly  issued 
by  the  Clerk  of  the  United  States  District  Court 
for  the  Eastern  District  of  Wisconsin,  under  date 
of  November  27,  1941,  which  commands  the  United 
States  Marshal/  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  to  levy  upon  said  prop- 
erty and  moneys  on  account  of  an  alleged  debt  of 
$37,230.85  allegedly  owing  to  said  Collector  by  one 
Judson  G.  Rosebush,  a  citizen  of  Wisconsin,  and 
as  such  owner  of  said  properties  and  moneys  has  a 
claim  of  superior  right,  title  and  interest  to  the 
property  on  which  is  sought  to  be  levied  the  alleged 
tax  lien  against  said  Judson  G.  Rosebush  present- 
ing questions  of  law  and  of  fact  which  are  common 
and  germane  to  the  main  action. 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 
By  W.  V.  KELLEY 

Attorneys  for  Investment  and 
Securities  Co. 

[Endorsed]:   Filed  Mar  9  1942.  [7] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division 

No.  235 

INVESTMENT  AND  SECURITIES  CO.,  a  cor- 
poration, 

vs. 

CHARLES  P.  ROBBINS,  Shareholders'  Agent 
for  Shareholders  of  Exchange  National  Bank 
of  Spokane,  Washington, 

Cross-defendant, 
and 

FRANK  J.  KUHL,  Collector  of  Internal  Revenue 
for  Wisconsin, 

Defendant. 

ORDER  FOR  INTERVENTION 

Comj)laint  in  Intervention  and  Petition  for 
Declaratory  Relief  of  Investment  and  Securities 
Co.,  a  corporation,  having  been  presented  to  the 
above  entitled  Court,  and  leave  asked  to  file  the 
same  as  its  Complaint  in  Intervention  and  Petition 
for  Declaratory  Relief  herein,  and  it  appearing  that 
good  cause  exists  therefor. 

It  Is  Hereby  Ordered  That  leave  be  and  it  is 
hereby  granted  to  file  said  Complaint  in  Interven- 
tion and  Petition  for  Declaratory  Relief  and  that 
Investment  and  Securities  Co.,  a  corporation,  be 
permitted  to  intervene  in  the  above  entitled  action. 

It  Is  Further  Ordered  That  Page  2,  paragraph 
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VI,  line  6  of  said  paragraph,  may  be  amended  by 
interlineation  through  the  substitution  of  the  word 
** Wisconsin"  for  the  word  "Washington"  as  al- 
leged so  that  the  amended  line  6  of  said  paragraph 
shall  read  "District  Court  for  the  Eastern  District 
of  Wisconsin". 

Dated  this  2nd  day  of  April,  1942. 

L.  B.  SCHWELLENBACH 

Judge 

Presented  by  W.  V.  Kelley. 

Approved  as  to  form 

HARVEY  ERICKSON 

Asst.  U.  S.  Atty. 

[Endorsed] :  Filed  Apr  2  1942.  [8] 


[Title  of  Court  and  Cause.] 

COMPLAINT  IN  INTERVENTION  AND  PETI- 
TION FOR  DECLARATORY  RELIEF 

Comes  now  complainant  and  petitioner.  Invest- 
ment and  Securities  Co.,  and  respectively  shows  the 
Court : 

I. 

That  at  all  times  herein  mentioned  it  was  and 
now  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  Laws  of  the  State  of  Washing- 
ton and  has  paid  its  annual  state  corporation  fee 
last  due  and  has  its  principal  place  of  business  in 
and  is  a  resident  of  Spokane,  Washington. 
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II. 

That  during  said  times,  cross-defendant,  Charles 
P.  Robbins  was  and  now  is  the  duly  elected,  quali- 
fied and  acting  Shareholders'  Agent  of  the  Share- 
liolders  of  Exchange  National  Bank  of  Spokane, 
Washington,  an  insolvent  national  banking  associa- 
tion and  is  also  a  resident  of  the  above  district. 

III. 

That  during  said  times  one  Judson  G.  Rosebush, 
a  resident  of  the  State  of  Wisconsin,  was  and  now 
is  a  shareholder  of  the  Exchange  National  Bank 
of  Spokane,  Washington,  an  insolvent  national 
banking  association. 

IV. 

That  defendant,  Frank  J.  Kuhl,  is  the  Collector 
of  Internal  Revenue  for  Wisconsin  and  as  such  is 
an  officer  of  the  United  States  of  America. 

V. 

That  said  Exchange  National  Bank  of  Spokane 
is  indebted  to  the  said  Judson  G.  Rosebush  on  ac- 
count of  dividends  payable  to  shareholders  in  the 
sum  of  $4,250.00  with  possible  additional  sums  pay- 
able to  said  Rosebush  hereafter. 

VI. 

That  defendant,  Frank  J.  Kuhl,  as  Collector  of 
Internal  Revenue  for  Wisconsin,  has  procured 
through  the  United  States  Marshal/  [9]  for  the 
Eastern  District  of  Washington,  Northern  Div- 
ision, service  on  said  cross  defendant  Charles  P. 
Robbins  on  December  1,  1941,  of  an  alleged  Fieri 
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Fade's  allegedly  issued  by  the  Clerk  of  the  United 
States  District  Court  for  Eastern  District  of  Wis- 
consin, under  date  of  November  27,  1941,  which 
commands  the  said  MarshalZ  to  levy  upon  certain 
''goods  and  chattels,  lands  and  tenements"  in  his 
district  of  the  said  Judson  G.  Rosebush  on  account 
of  an  alleged  debt  of  $37,220.85  which  your  com- 
plainant is  informed  is  due  the  United  States  by 
reason  of  un])aid  income  tax. 

VII. 

That  your  complainant  and  petitioner  does  not 
challenge  the  validity  of  any  tax  imposition  on  said 
Judson  Gr.  Rosebush  by  said  defendant  Collector 
of  Internal  Revenue  for  Wisconsin. 

VIII. 

That  at  the  time  said  Exchange  National  Bank 
of  Spokane  failed  on  January  18,  1929,  said  Jud- 
son G.  Rosebush  was  the  owner  of  250  shares  of  the 
capital  stock  of  said  Bank;  that  by  reason  thereof 
said  Judson  Rosebush  paid  to  the  Receiver  of  said 
Bank  assessments  on  said  stock  totalling  $25,000.00, 
which  payments  were  made  as  follows: 

October  5,  1929  $  5,000.00 

December  12,  1929  5,000.00 

February  3,  1930 5,000.00 

June  2,  1930  10,000.00 

March    25,    1931    interest    on    de- 
ferred payments $1,590.20 ; 

That  subsequently  cross  defendant,  Charles  P.  Rob- 
bins,  as  Shareholders'  Agent  of  said  Bank,  has  paid 
certain  liquidating  dividends  to  other  shareholders 
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who  paid  tlicir  super  added  liability  but  that  he  has 
withheld  payments  owing  to  said  Judson  G.  Rose- 
bush and  that  the  payments  to  which  said  Rose- 
bush was  entitled  are  as  follows: 

July  5,  1940  7%  $1,750.00 

December  20,  1940  4%  1,000.00 

November  10,  1941  6%  1,500.00 

that  your  complainant  and  petitioner  is  informed 
and  believes  and  therefore  alleges  it  to  be  a  fact 
that  a  further  and  final  liquidating  dividend  of  said 
Bank  will  be  made  during  the  year  1942.  [10] 

IX. 

That  on  July  27,  1937,  said  Judson  G.  Rosebush 
assigned  to  complainant  and  petitioner,  Investment 
and  Securities  Co.,  for  a  good  and  valuable  con- 
sideration, any  recovery  which  might  be  made  by 
him  or  on  his  behalf  on  account  of  the  assessment 
paid  by  him  on  stock  of  said  Exchange  National 
Bank  of  Spokane;  that  said  Assignment  was  con- 
tained in  a  written  Agreement,  the  pertinent  part 
of  which  reads  as  follows: 

' '  The  party  of  the  second  part  further  agrees 
to  and  does  hereby  assign  to  party  of  the  first 
part  as  security  to  the  balance  of  indebtedness 
owing  by  the  party  of  the  second  part  to  party 
of  the  first  part  any  recovery  which  may  be 
made  by  or  on  behalf  of  party  of  the  second 
part  from  or  on  account  of  an  assscssment  paid 
on  stock  of  Exchange  National  Bank,  Spokane, 
Washington,  and  further  agrees  to  make,  ex- 
ecute and  deliver  to  party  of  the  first  part  any 
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further  instruments  or  documents  necessary, 
needful  and  proi)er  to  make  this  assignment  for 
collateral  purposes  effective  and  to  enable  party 
of  the  first  i)art  to  recover  any  amounts  which 
may  or  shall  be  due  by  reason  of  the  payment 
of  such  assessments  on  said  Exchange  National 
Bank  stock.  It  is  understood  that  the  Collec- 
tor of  Internal  Revenue  has  filed  an  Order  of 
Distraint  against  party  of  the  second  part  and 
that  this  assignment  is  subsequent  and  junior 
to  any  lien  against  said  recovery  that  said  Col- 
lector of  Internal  Revenue  may  have  acquired 
by  virtue  of  such  Order  of  Distraint." 

X. 

That  said  Assignment  was  served  upon  said  cross- 
defendant,  Charles  P.  Robbins,  by  your  complain- 
ant and  petitioner  on  March  14,  1938;  that  said 
Charles  P.  Robbins  has  withheld  the  above  pay- 
ments mentioned  in  paragraph  8  because  of  the 
statement  contained  in  the  assignment  reading  as 
follows : 

'^It  is  understood  that  the  Collector  of  In- 
ternal Revenue  has  filed  an  Order  of  Distraint 
against  the  party  of  the  second  part  and  that 
this  assignment  is  subsequent  and  junior  to  any 
lien  against  said  recovery  that  said  Collector  of 
Internal  Revenue  may  have  acquired  by  virtue 
of  such  order  of  Distraint." 

XI. 

That  neither  said  defendant,  Collector  of  Internal 
Revenue  for  Wisconsin  nor  the  United  States  of 
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America  established  any  tax  lien  against  said  Jud- 
son  G.  Rosebush  as  taxpayer  with  respect  to  said 
moneys  and  property  in  the  custody  of  said  cross- 
defendant,  [11]  Charles  P.  Robbins,  prior  to  said 
assignment;  that  there  was  not  any  Notice  of  any 
tax  lien  filed  in  any  proper  office  prior  to  said  as- 
signment referred  to  in  paragraph  IX  within  the 
meaning  of  Section  3672  of  the  Internal  Revenue 
Code  of  the  United  States  of  America  (substan- 
tially corresponding  to  Section  3186(b),  Revised 
Statutes  as  amended  by  section  613(a)  of  the  1928 
Revenue  Act  and  Act  of  June  25,  1936,  26  U.S.C.A. 
§1562)  which  provides  that: 

''Such  lien  shall  not  be  valid  as  against  any 
mortgagee,  pledgee,  purchaser,  or  judgment 
creditor  until  notice  thereof  has  been  filed  by 
the  collector — 

(1)  In  accordance  with  the  law  of  the  State 
or  Territory  in  which  the  property  subject  to 
the  lien  is  situated,  whenever  the  State  or  Ter- 
ritory has  b}^  law  provided  for  the  filing  of 
such  notice;  or 

(2)  In  the  office  of  the  clerk  of  the  United 
States  district  court  for  the  judicial  district  in 
which  the  property  subject  to  the  lien  is  situ- 
ated, whenever  the  State  or  Territory  has  not 
by  law  provided  for  the  filing  of  such  no- 
tice, *  ''  *." 

XII. 
That  the  alleged  Fieri  Facies  issued  on  December 
1,  1941,  referred  to  in  Paragraph  VI,  is  subsequent 
to  the  said  assignment  on  July  27,  1937  to  your 
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complainant  and  was  issued  after  a  suit  was 
brouglit  uj)on  a  tax  claim  against  said  Judson  G. 
Rosebush  in  the  Federal  District  Court  for  the 
Eastern  District  of  Wisconsin  in  an  action  entitled 
*' United  States  vs.  Judson  G.  Rosebush,  etal.", 
#5079  Civil  Docket,  resulting  in  a  judgment  being 
entered  against  said  Judson  G.  Rosebush ;  that  your 
complainant  is  informed  and  believes  and  therefore 
alleges  it  to  be  a  fact  that  neither  the  defendant. 
Collector  of  Internal  Revenue  for  Wisconsin,  nor 
the  United  States  by  its  Complaint  in  said  action 
sought  to  impress  a  lien  on  the  right,  title  and  in- 
terest of  said  Judson  G.  Rosebush  to  any  property 
or  claim  arising  out  of  the  assessment  paid  by  him 
on  the  said  Exchange  National  Bank  Stock.  That 
prior  to  December  1,  1941  no  Notice  of  Tax  Lien 
was  filed  either  with  the  Clerk  of  the  Federal  Dis- 
trict Court  for  the  Eastern  District  of  Washington 
or  the  County  Auditor  of  Spokane  County,  Wash- 
ington. 

XIII. 
That  complainant  and  petitioner  is  informed  and 
believes  that  [12]  cross  defendant  Charles  P.  Rob- 
bins  will  declare  additional  dividends  in  the  near 
future ;  that  said  Charles  P.  Robbins  has  deposited 
into  the  registry  of  this  court  the  sum  of  $4250.00 
to  be  disposed  of  by  the  order  or  decree  of  this 
court;  that  your  complai??^  Investmicnt  and  Se- 
curities Co.,  is  entitled  to  said  sum  of  $4,250.00  and 
any  further  additional  dividends  to  be  declared  by 
said  Charles  P.  Robbins  to  be  deposited  in  the  re- 
gistry of  this  Court. 
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XIV. 

That  b}^  reason  of  the  conflicting  claims  of  the 
defendant,  Collector  of  Internal  Revenue  for  Wis- 
consin, and  your  complainant  and  petitioner  to  said 
sum  of  4,250.00  and  to  any  additional  dividends  to 
be  declared  by  said  defendant,  Charles  P.  Robbins, 
an  actual  controversy  exists  as  to  the  title  of  said 
property  within  the  meaning  of  the  Federal 
Declaratory  Judgment  Act,  U.  S.  Judicial  Code  Sec- 
tion 274(d),  (U.S.C.A.  Title  28,  Section  400)  ;  that 
a  declaratory  judgment  should  be  entered  by  this 
Court  which  will  clarify  and  settle  the  legal  rela- 
tions of  the  i^arties  and  terminate  said  controversy 
and  afford  relief  from  the  insecurity  and  uncer- 
tainty arising  from  such  controversy. 

Wherefore,  your  complainant  and  petitioner 
prays : 

1.  For  an  Order  declaring  complainant  and  peti- 
tioner the  owner  of  said  sum  of  4,250.00  deposited 
in  the  registry  of  this  Court  and  as  such  is  entitled 
to  receive  same  and  any  additional  liquidating 
dividends  to  be  declared  and  paid  to  or  on  account 
of  said  Judson  G.  Rosebush  as  a  shareholder  of  the 
Exchange  National  Bank  of  Spokane  who  has  paid 
his  super  added  liability,  and  that  cross  defendant 
Charles  P.  Robbins  be  ordered  to  make  such  pay- 
ments to  your  complainant  and  petitioner.  Invest- 
ment and  Securities  Co.,  and  that  any  levy  or  al- 
leged levy  made  upon  said  sum  of  $4,250.00  or  said 
additional  dividends  be  dissolved  and  that  the  same 
be  declared  to  be  the  property  of  your  complainant. 

2.  That  cross  defendant  Charles  P.  Robbins  be 
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enjoined  and  restrained  from  paying  said  sum  of 
$4,250.00  or  any  additional  dividend  to  any  one 
other  than  your  complainant  and  petitioner  or  [13] 
its  lawful  assigns,  and  defendant  Collector  of  In- 
ternal Revenue  for  Wisconsin  be  enjoined  and  re- 
strained from  il/aking  any  further  levy  u})on  said 
$4,250.00  or  upon  any  additional  liquidating  divi- 
dends to  be  declared  by  said  Robbins  and  that  the 
Clerk  of  this  Court  be  directed  to  pay  said  sum  of 
$4,250.00  to  your  complainant  and  petitioner,  and 
that  complainant  and  petitioner  be  awarded  his 
costs  herein  and  all  equitable  relief  meet  and  proper 
in  the  premises. 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 
By  W.  V.  KELLEY 

Attorneys  for  Investment  and 
Securities  Co. 

State  of  Washington, 
County  of  Spokane — ss. 

George  L.  Kimmel,  being  first  duly  sworn  on 
oath,  deposes  and  says: 

That  he  is  Vice  President  of  Investment  and  Se- 
curities Co.,  complainant  and  petitioner  in  the 
above  and  foregoing  complaint  in  intervention  and 
petition  for  declaratory  relief,  that  he  has  read  said 
complaint  and  petition,  knows  the  contents  thereof 
and  believes  the  same  to  be  true. 

GEORGE  L.  KIMMEL 
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Subscribed  and  sworn  to  before  ine  tliis  9th  day 
of  March,  1942. 

[Seal]  W.  V.  KELLEY 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

[Endorsed] :  Filed  Apr  2  1942.  [14] 


[Title  of  Court  and  Cause.] 

ANSWER  OF  DEFENDANT,  FEANK  J.  KUHL, 
COLLECTOR  OF  INTERNAL  REVENUE 
FOR  WISCONSIN 

For  answer  to  the  complaint  in  intervention  and 
petition  for  declaratory  relief  tiled  herein  by  In- 
vestment and  Securities  Company,  a  corporation, 
the  defendant,  Frank  J.  Kuhl,  Collector  of  Inter- 
nal Revenue  for  Wisconsin,  by  his  attorneys,  al- 
leges and  denies  as  follows : 

1.  Admits  the  allegations  of  paragraphs  I,  II 
and  III  of  said  complaint  and  alleges  further  that 
said  Judson  G.  Rosebush  is  and  was  a  resident  of 
the  City  of  Appleton,  Outagamie  County,  in  the 
State  of  Wisconsin,  at  all  times  since  the  year 
1928,  and  for  a  long  time  prior  thereto. 

2.  Admits  only  so  much  of  paragraph  IV  as 
alleges  that  this  defendant  is  the  Collector  of  In- 
ternal Revenue  for  Wisconsin.  Further  answering, 
defendant  alleges  he  first  assumed  the  duties  of 
his  office  on  June  2,  1941. 

3.  Admits  the  allegations  of  paragraph  V,  save 
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that  the  United  States  has  a  prior  claim  to  said 
dividends  by  virtue  of  a  tax  lien  and/or  an  agree- 
ment dated  July  27,  1937  made  for  its  benefit  by 
said  Rosebush  and  complainant  Investment  and 
Securities  Company. 

4.  Denies  the  allegations  of  paragraph  VI,  ex- 
cept that  he  admits  that  Judson  G.  Rosebush  is 
indebted  to  the  United  States  for  federal  income 
taxes  due  for  the  calendar  year  1928  for  which  the 
United  States  obtained  a  judgment  and  duly  is- 
sued execution  and  attachment  or  garnishment 
thereon  with  respect  to  certain  funds  now  held  by 
cross-defendant  Charles  P.  Robbins. 

5.  Answering  paragraph  VII,  defendant  denies 
the  inference  that  he  imposed  a  tax  upon  Judson 
G.  Rosebush.  The  tax  for  which  the  United  States 
obtained  the  judgment  referred  to  in  the  immedi- 
ately preceding  paragraph  was  duly  and  lawfully 
assessed  by  the  Commissioner  of  Internal  Revenue. 

6.  Defendant  admits  the  allegations  of  para- 
graph VIII,  except  that  said  dividends  are  pay- 
able to  the  United  States  for  the  reasons  set  forth 
above  in  paragraph  3  hereof.  [15] 

7.  The  allegations  of  paragraph  IX  are  denied, 
except  that  defendant  alleges,  upon  information  and 
belief,  that  a  certain  written  agreement  dated  July 
27,  1937  was  entered  into  between  the  Investment 
and  Securities  Company  and  said  Judson  G.  Rose- 
bush concerning  the  assessment  paid  by  him  on  the 
stock  owned  by  him  in  the  Exchange  National  Bank 
of  Spokane.  Further  answering,  defendant  alleges 
that  if  in  procuring  the  agreement  the  said  Invest- 
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ment  and  Securities  Company  believed  it  could 
thereby  acquire  a  claim  prior  to  the  then  existing 
tax  lien  of  the  United  States,  of  which  it  expressly 
was  put  on  notice,  or  had  knowledge  prior  to  July 
27,  1937,  then  this  defendant  alleges  said  Invest- 
ment and  Securities  Company,  and  its  officers  or 
representatives,  procured  the  same  by  wrongful 
acts,  conduct  and  representations  to  said  Rosebush 
who  was  led  to  believe  and  intended  that  the  sign- 
ing by  him  of  such  an  agreement  could  have  no 
greater  effect  than  to  assign  to  said  Investment  and 
Securities  Company  his  interest  in  said  fund  ef- 
fective only  if  and  when  his  said  1928  tax  liability 
was  fully  paid;  that  said  agreement  of  July  27, 
1937  was  drawn  by  attorneys  for  the  Investment 
and  Securities  Company  which  knew  Rosebush  was 
without  the  advice  of  counsel  in  the  premises  and 
did  not  intend  to  prefer  it  as  against  the  United 
States.  Defendant  further  states  that  said  alleged 
assignment  does  not  correctly  recite  the  facts  of 
which  the  Investment  and  Securities  Company 
had  knowledge  or  of  which  it  was  put  on  notice, 
upon  the  basis  of  which  the  tax  lien  arose,  that 
is  to  say,  the  tax  lien  did  not  arise  merely  by 
virture  of  an  order  for  distraint  (the  agree- 
ment incorrectly  states  "Order  of  Distraint",  it 
became  effective  upon  February  18,  1934  upon 
receipt  of  the  assessment  list  by  the  Collec- 
tor of  Internal  Revenue.  Notice  of  said  lien  was 
also  filed  with  the  Register  of  Deeds  at  Appleton, 
Wisconsin,  and  with  the  Clerk  of  the  United  States 
District    Court   at   Milwaukee,   Wisconsin,   during 
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April,  1934;  that  a  warrant  for  distraint  was  also 
issued  in  April,   1934;  that  the  signature  of  said 
Rosebush  to  said  agreement  was  induced  and  pro- 
cured in  bad  faith  on  the  part  of  the  Investment 
and  Securities  Company;  that  it  was  obtained  \m- 
der  [16]  pressure  exercised  against  said  Rosebush 
by  threats  to  finally  dispose  of  certain  of  his  assets 
and   enforce   payment   of   certain   claims   asserted 
against   him;   that  the   Investment   and   Securities 
Company  wrongfully  induced  said  Rosebush  to  re- 
frain from  submitting  the  agreement  to  the  Inter- 
nal Revenue  officials  before  execution  thereof;  that 
if  this  Court  should  assume  jurisdiction  hereof  and 
hold  that  under  the  meaning  of  the  language  of  the 
alleged  assignment  the  rights  of  the  United  States 
are  intended  to  be  inferior  to  those  of  the  Invest- 
ment and  Securities  Company,  in  the  absence  of 
the  filing  and  recording  of  notices  of  lien  at  Spo- 
kane prior  to   July  27,   1937,  the   defendant   then 
prays  that  this   Court  hold  the  assignment  to  be 
null  and  void  as  against  the  United  States  in  view 
of  the  above  allegations,  or  in  the  alternative,  re- 
form the  agreement  to  give  effect  to  the  intent  of 
said  Rosebush  by  making  it  subsequent  and  junior 
to  the  tax  lien  of  the  United  States  which  became 
effective  on  February  18,  1934,  or,  in  any  event,  not 
later  than  in  April,  1934. 

Further  answering,  defendant  alleges  that  said 
agreement  of  July  27,  1937  constitutes  a  contract 
for  the  benefit  of  the  United  States  as  a  third  party 
beneficiary  or  should  be  so  construed  under  all  of 
the  attending  circumstances. 
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8.  Answering  paragraph  X,  defendant  states 
that  long  after  the  execution  of  said  assignment  a 
copy  was  served  upon  said  Charles  P.  Robbins  by 
the  Investment  and  Securities  Company  but  denies 
the  remaining  allegations  of  paragraph  X.  Further 
answering,  defendant  states  that  said  Robbins  with- 
held the  payments  referred  to  in  paragraph  X 
because  of  the  receipt  of  a  letter  from  Judson  G. 
Rosebush  to  said  Robbins  dated  Appleton,  Wiscon- 
sin, June  16,  1940,  wherein  said  Rosebush  advised 
Robbins  that  he  had  steadily  maintained  with  the 
Investment  and  Securities  Company  the  position 
that  the  assignment  of  his  dividend  rights  in  the 
Exchange  National  Bank  stock  was  valueless  until 
and  unless  the  prior  claim  of  the  Government  had 
been  satisfied  and  that  that  still  was  his  position. 

9.  Answering  paragraph  XI,  defendant  states 
that  the  United  [17]  States  duly  established  the  tax 
lien  with  respect  to  all  assets  of  said  Judson  G. 
Rosebush  under  Section  3186  of  the  Revised  Stat- 
utes as  amended  by  Section  613  of  the  Revenue 
Act  of  1928,  and  Section  509  of  the  Revenue  Act  of 
1934;  that  said  lien  became  effective  as  of  the  date 
of  the  receipt  of  the  assessment  list  by  the  Collec- 
tor of  Internal  Revenue  at  Mihvaukee  on  or  about 
February  18,  1934;  that  notices  of  lien  were  duly 
filed  in  April,  1934  with  the  Register  of  Deeds  at 
Appleton,  Wisconsin,  and  with  the  Clerk  of  the 
United  States  District  Court  at  Milwaukee,  Wis- 
consin, covering  the  unpaid  1928  tax  assessment; 
that  said  Rosebush  held  in  his  own  possession  at 
Appleton,  Wisconsin,  at  all  times  since  February 
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1,  1934,  the  stock  certificates  issued  in  his  name  by 
the  Exchange  National  Bank  of  Six)kane,  Wash- 
ington, for  250  shares;  that  said  stock  certificates 
still  are  in  the  possession  of  said  Rosebush  at  Ap- 
pleton,  Wisconsin;  that  said  stock  and  all  rights 
arising  in  connection  therewith,  including  any  divi- 
dends payable  on  the  assessments  paid  thereon  to 
the  bank  receiver,  became  and  still  are  subject  to 
the  aforesaid  tax  lien  of  the  United  States;  that 
said  shares  and  any  increments  or  rights  arising 
therefrom  have  their  situs  for  the  purpose  of  the 
federal  tax  lien  at  the  domicile  of  said  Rosebush  in 
Wisconsin  where  notices  of  the  tax  lien,  if  any 
notices  were  necessary  as  against  third  persons, 
were  duly  filed  in  April,  1934. 

Except  as  admitted,  qualified  or  explained,  the 
allegations  of  paragraph  XI  are  denied. 

10.  Answering  paragraph  XII,  defendant  al- 
leges that  a  writ  of  fieri  facias  issued  out  of  the 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Wisconsin  on  November  27,  1941  with  re- 
spect to  the  $37,220.85  judgment  against  Rosebush 
for  1928  taxes,  plus  interest,  and  that  the  writ  was 
duly  served  by  the  United  States  Marshal  upon 
said  Charles  P.  Robbins;  that  garnishment  also 
was  issued  in  connection  with  said  judgment  under 
date  of  March  20,  1942,  directed  to  Charles  P.  Rob- 
bins  and  was  duly  served  upon  him;  that  Civil 
Action  #5079,  entitled  "United  States  v.  Judson 
Gr.  Rosebush,  et  al."  was  filed  December  14,  1935 
in  the  United  States  District  Court  for  the  Eastern 
[18]    District   of   Wisconsin,   and   resulted   in   the 
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aforesaid  judgment  against  Eosebush  but  the  court 
retained  jurisdiction  to  enter  such  further  judg- 
ments, orders  or  decrees  to  which  the  United  States 
may  be  entitled;  that  in  said  action  the  original 
bill  of  complaint  was  amended  in  December,  1939 
making  Mrs.  Rosebush  a  party  defendant  thereto 
and  seeking  discovery,  accounting,  etc.  and  to  en- 
force the  tax  lien  of  the  United  States  against  all 
properties  or  rights  to  property  belonging  to  said 
Rosebush  to  which  the  tax  lien  theretofore  had  at- 
tached; that  as  a  result  of  said  complaint,  as 
amended,  the  United  States  discovered  that  Judson 
G.  Rosebush  still  held  certificates  representing  250 
shares  of  stock  of  the  Exchange  National  Bank  on 
which  assessments  had  been  paid  by  him;  that  he 
had  on  October  7,  1935  undertaken  to  transfer  his 
said  rights  in  said  stock  and  the  assessment  paid 
thereon  to  his  wife  but  the  transfer  was  held  to  be 
ineffective  as  against  the  lien  of  the  United  States. 
Defendant  admits  that  no  notice  of  tax  lien  was 
filed  with  the  Clerk  of  the  District  Court  for  the 
Eastern  District  of  Washington  or  with  the  County 
Auditor  of  Spokane  County  prior  to  December  1, 
1941.  Except  as  thus  admitted,  qualified  or  ex- 
plained, each  and  every  of  the  allegations  of  para- 
graph XII  are  denied. 

11.  Answering  paragraph  XIII,  defendant  de- 
nies that  the  Investment  and  Securities  Company  is 
entitled  to  the  said  sum  of  $4,250  or  any  further 
additional  dividends  that  may  be  declared  by  said 
Robbins.  The  remaining  allegations  of  paragraph 
XIII  are  admitted. 
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12.  Answering  paragraph  XIV,  defendant  al- 
leges that  any  controversy  or  conflict  of  claims  with 
respect  to  the  fund  of  $4,250  and  additional  divi- 
dends to  be  declared  by  said  Robbins  exists  not 
between  this  defendant  and  the  complainant  but 
between  the  United  States  of  America  and  said  In- 
vestment  and  Securities  Company.  Defendant  fur- 
ther states  that  said  controversy  is  with  respect  to 
federal  taxes  and  by  reason  thereof  this  Court  is 
without  jurisdiction  to  render  a  declaratory  judg- 
ment as  prayed  by  complainant. 

Wherefore,  this  defendant  prays: 

1.  That  the  complaint  and  petition  herein  of 
the  complainant  Investment  and  Securities  Com- 
pany be  dismissed ;  [19] 

2.  For  such  other,  further,  general  and  equitable 
relief  as  to  the  Court  may  seem  meet  and  proper, 
or  as  prayed  in  paragraph  7  hereof  wdth  respect 
to  the  alleged  assignment. 

Comes  now^  the  defendant,  Frank  J.  Kuhl,  Col- 
lector of  Internal  Revenue  for  the  District  of  Wis- 
consin, in  answer  to  the  complaint  and  answer  of 
cross-defendant  Charles  P.  Robbins,  Shareholders' 
Agent,  and  alleges  and  denies  as  follows  in  regard 
to  cross-defendant's  plea  for  affirmative  relief: 

1.  That  the  allegations  of  paragraph  I  are  ad- 
mitted to  be  true. 

2.  That  the  allegations  of  paragraph  II  are  ad- 
mitted to  be  true. 

3.  That  the  allegations  of  jiaragraph  III  are 
admitted  to  be  true,  except  it  is  alleged  that  the 
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assignment  by  said  Rosebush  to  the  Investment 
and  Securities  Company  is  junior  and  subsequent 
to  the  right  of  the  United  States  to  said  moneys 
for  the  reasons  set  forth  above  in  answer  to  the 
complaint  and  petition  of  the  Investment  and  Se- 
curities Company. 

4.  Answering  paragraph  IV,  it  is  admitted  that 
a  fieri  facias  was  served  on  cross-defendant, 
Charles  P.  Bobbins,  on  December  1,  1941,  by  the 
United  States  Marshal  for  the  Eastern  District 
of  Washington  and  that  said  fieri  facias  was  issued 
by  the  Clerk  of  the  United  States  District  Court 
for  the  Eastern  District  of  Wisconsin,  under  date 
of  November  27,  1941,  on  account  of  a  judgment 
obtained  by  the  United  States  for  unpaid  income 
taxes  and  interest  in  the  amount  of  $37,220.85.  Ex- 
cept as  above  admitted,  each  of  the  allegations  of 
paragraph  IV  is  denied. 

5.  That  the  allegations  of  paragraph  V  are  ad- 
mitted to  be  true. 

6.  That  the  allegations  of  paragraph  VI  are 
denied  for  the  reason  that  the  defendant  does  not 
have  sufficient  information  to  form  a  belief. 

7.  That  the  allegations  of  paragraph  VII  are 
denied  for  the  reason  that  the  defendant  does  not 
have  sufficient  information  to  form  a  belief.  Fur- 
ther answering,  defendant  alleges  that  no  costs 
whatsoever  should  be  allowed  against  said  fund  of 
$4,250  deposited  in  the  registry  of  this  Court.  [20] 

8.  Upon  information  and  belief,  defendant  is 
willing  to  admit  the  allegations  of  paragraph  VIII. 

9.  That  the   allegations   of  paragraph   IX   are 
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denied  for  the  reason  that  defendant  does  not  have 
sufficient  information  to  form  a  belief. 

10.  That  the  allegations  of  paragi-aph  X  are 
denied. 

11.  That  the  allegations  of  paragraph  XI  are 
admitted. 

12.  The  allegations  of  paragraph  XII  are  denied 
for  the  reason  that  the  defendant  does  not  have 
sufficient  information  to  form  a  belief. 

AFFIRMATIVE  DEFENSE 

For  a  further,  separate  and  distinct  defense,  the 
defendant,  Frank  J.  Kuhl,  Collector  of  Internal 
Revenue  for  the  Eastern  District  of  Wisconsin  al- 
leges that  this  Court  is  without  jurisdiction  over 
his  person  and  that  the  United  States  of  America 
is  the  real  party  in  interest  and  that  this  defendant 
has  no  right,  title  or  interest  in  this  said  action, 
instituted  in  the  Eastern  District  of  Washington. 

Wherefore,  this  defendant  prays  that  he  be  dis- 
missed as  a  defendant  in  the  above-entitled  action 
instituted  in  this  Court  and  for  such  other,  general 
and  further  relief  as  to  the  Court  may  seem  just 
and  equitable. 

EDWARD  M.  CONNELLY 
United  States  Attorney. 
HARVEY  ERICKSON 

Assistant  U.  S.  Attorney. 
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Copy  received  this  ISth  day  of  July,  1942. 

THOS.  A.  E.  LALLY 
Attorney  for  Cross-Defendant 
WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Jul  14  1942.  [21] 


[Title  of  Court  and  Cause.] 

ANSWER  OF  CROSS-DEFENDANT  CHARLES 
P.  ROBBINS,  SHAREHOLDERS'  AGENT 

Comes  now  the  above-named  Cross-Defendant, 
Charles  P.  Robbins,  Shareholders'  Agent  for  Share- 
holders of  Exchange  National  Bank  of  Spokane, 
Washington,  and  in  answer  to  the  Complaint  in 
Intervention  of  Investment  and  Securities  Co.,  al 
leges  and  denies  as  follows  in  regard  to  said  com- 
plaint and  petition  for  declaratory  relief  of  said 
Investment  and  Securities  Co: 

I. 

Admits  paragraph  I. 

II. 

Admits  paragraph  II. 

III. 

Admits  paragraph  III. 

IV. 

Admits  paragraph  IV. 
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V. 

In  answer  to  paragraph  V,  this  cross-defendant 
denies  each  and  every  allegation,  matter  and  thing 
therein   contained  except  that  he  has   had   in   his 
possession  as  such  shareholders'  agent  the  sum  of 
$4250.00,  which  ordinarily  was  payable  to  the  said 
Judson  G.  Rosebush,  and  admits  that  possibly  addi- 
tional sums  may  be  payable  to  the  said  Rosebush 
hereafter  from  this  answering  cross-defendant,  and 
which  sums  are  payable  because  of  stock  assess- 
ments paid  by  the  said  Rosebush  on  shares  of  stock 
that  he  owned  in  the  said  Exchange  National  Bank 
of  Spokane,  an  insolvent  National  Banking  Asso- 
ciation at  the  time  it  was  declared  insolvent  by  the 
Comptroller  of  the  Currency  in  1929. 

VI. 

Admits  paragraph  VI  if  the  word  '* Washington" 
in  the  sixth  line  thereof  is  stricken  and  the  word 
*' Wisconsin"  is  inserted  in  place  thereof,  and  this 
answering   cross-defendant   further   alleges   herein 
that   thereafter  under   date   of  March  2,   1942  an 
alleged  w^it  of  garnishment  was  issued  by  the  Clerk 
of    the    District    Court    of   the    United    States    of 
America  for  the  Eastern  District  of  Wisconsin  in 
a  suit  therein  in  which  the  United  States  of  Amer- 
ica was  plaintiff,  the  said  Judson  G.  Rosebush  de- 
fendant,  and   this   answering   defendant   was   gar- 
nishee   defendant,   by   which   writ   this   answering 
cross-defendant  was  ordered  to  answer  what  if  any 
moneys  or  property  he  had  belonging  to  said  Jud- 
son G.  Rosebush.  [22] 
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VII. 

Admits  paragraph  VII. 

VIII. 
Admits  paragraph  VIII. 

IX. 

Admits  paragraph  IX. 

X. 

Admits  paragraph  X. 

XI. 

Answering  paragraph  XI  this  cross-defendant 
has  not  sufficient  knowledge  and  information  re- 
garding the  matters  therein  set  out  to  admit  the 
same,  and  therefore  denies  each  and  every  allega- 
tion, matter  and  thing  therein  contained. 

XII. 

Admits  paragraph  XII. 

XIII. 

Answering  paragraph  XIII,  this  answering  cross- 
defendant  admits  that  it  has  deposited  into  the  reg- 
istry of  this  Court  the  said  sum  of  $4250.00  and 
that  he  will  probably  have  an  additional  sum  of 
money  payable  to  the  said  Judson  G.  Rosebush; 
that  except  as  herein  expressly  admitted,  this  an- 
swering cross-defendant  denies  each  and  every 
other  allegation,  matter  and  thing  contained  in  said 
paragraph  XIII. 
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XIV. 
Admits  paragraph  XIV. 

THIS  ANSWERING  CROSS  -  DEFENDANT, 
CHARLES  P.  ROBBINS,  AS  SHARE- 
HOLDERS' AGENT  FOR  SHAREHOLD- 
ERS OF  EXCHANGE  NATIONAL  BANK 
OF  SPOKANE,  FURTHER  PLEADS  FOR 
THE  FOLLOWING  RELIEF  HEREIN: 

I. 

That  at  all  dates  herein  mentioned  he  was  and 
now  is  the  duly  elected,  qualified  and  acting  Share- 
holders' Agent  of  the  shareholders  of  the  Exchange 
National  Bank  of  Spokane,  an  insolvent  national 
banking  association,  and  is  a  resident  of  Spokane, 
Washington ; 

That  during  said  times,  Investment  and  Securi- 
ties Co.  was  and  now  is  a  corporation  organized 
under  the  laws  of  the  State  of  Washington  with  its 
[23]  principal  place  of  business  in  Spokane,  Wash- 
ington ; 

That  during  said  times  Judson  G.  Rosebush  was 
and  now  is  a  resident  of  the  State  of  Wisconsin 
and  a  shareholder  of  said  association ; 

That  heretofore  in  the  month  of  December,  1941, 
this  pleading  defendant  commenced  tJie  above- 
entitled  cause  in  equity  by  filing  a  complaint  in 
intervention  in  which  the  following  paragraphs 
numbered  II,  III,  IV,  V,  VI,  and  VII  were  set 
out,  and  in  which  this  pleading  defendant  asked 
for  relief,  including  the  relief  herein  set  out,  which 
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paragraphs  are  again  pleaded  herein  and  wherein 
this  cross-defendant  is  referred  to  as  "  complain- 
ant''. 

II. 
That  your  complainant  is  indebted  to  the  said 
Judson  Gr.  Rosebush,  on  account  of  dividends  pay- 
able to  shareholders,  in  the  sum  of  Four  Thousand 
Two  Hundred  and  Fifty  Dollars  ($4250.00),  with 
possible  additional  sums  payable  to  him  hereafter. 

III. 

That  said  Investment  and  Securities  Company 
has  served  written  notice  on  your  complainant  that 
the  said  Judson  G.  Rosebush  has  assigned  to  it  by 
written  assignment  all  moneys  payable  to  him  from 
your  complainant  and  said  corporation  has  de- 
manded that  your  complainant  i^ay  said  sum  to  it 
and  has  threatened  to  sue  your  complainant  if  he 
does  not  do  so. 

IV. 

That  E.  J.  Koelzer,  Assistant  United  States  At- 
torney at  Milwaukee,  Wisconsin,  has  had  the  United 
States  Marshal  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  serve  on  your  complain- 
ant, on  December  1,  1941,  an  alleged  Fieri  Facias, 
allegedly  issued  by  the  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wiscon- 
sin under  date  of  November  27,  1941,  and  which 
commands  the  said  Marshal  to  levy  upon  the  '''goods 
and  chattels,  lands  and  tenements"  in  his  district 
of  the  said  Judson  G.  Rosebush  on  account  of  an 
alleged  debt  of  $37,220.85; 
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That  said  Writ  of  Fic^ri  Facias  does  not  allege 
the  exact  nature  of  the  said  debt,  but  your  com- 
plainant is  informed  it  is  due  the  United  States 
by  reason  of  unpaid  income  tax. 

V. 

That  your  complainant  herewith  deposits  into 
the  registry  of  this  [24]  Court  the  said  sum  of 
Four  Thousand  Two  Hundred  and  Fifty  Dollars 
($4250.00)  to  be  disposed  of  by  the  order  or  decree 
of  this  court. 

VI. 

That  if  complainant  pays  said  sum  to  any  one 
of  said  parties  he  is  informed  and  believes,  and  on 
information  and  belief  alleges  that  he  w411  be  sued 
by  the  other  party  or  parties. 

VII. 

That  the  sum  of  Two  Hundred  and  Fifty  Dollars 
($250.00)  is  a  reasonable  sum  to  be  allowed  com- 
plainant as  attorney's  fees,  together  with  his  costs 
from  said  parties  and  from  said  sum  herein. 

VIII. 
That  after  the  filing  of  the  said  Complaint  for 
Intervention  there  was  served  on  this  pleading  de- 
fendant an  alleged  writ  of  garnishment  issued  un- 
der date  of  March  2,  1942  by  and  out  of  the  United 
States  District  Court  for  the  Eastern  District  of 
Wisconsin,  in  which  cause  the  United  States  of 
America  is  xDlaintiff,  Judson  G.  Rosebush  defend- 
ant, and  this  pleading  defendant  is  garnishee  de- 
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feudant,  ordering  this  pleading  defendant  to  an- 
swer within  twenty  (20)  days  of  the  date  of  service 
what  if  any  properties  or  moneys  this  pleading 
defendant  has  or  then  had  belonging  to  said  Rose- 
bush. 

IX. 
That  because  of  the  Writ  of  Fieri  Facias  men- 
tioned in  Paragraph  VI  of  the  comx)laint  of  said 
Investment  and  Securities  Co.  and  because  of  the 
said  writ  of  garnishment  this  pleading  defendant 
has  been  obliged  to  employ  lawyers  in  the  City  of 
Milwaukee,  Wisconsin  to  act  as  his  attorneys  be- 
cause of  said  writs  in  said  suit  in  that  jurisdiction 
and  will  incur  attorney's  fees  in  an  amount  he  can- 
not at  this  time  determine. 

X. 

That  because  of  the  additional  facts  pleaded 
herein  in  addition  to  what  was  pleaded  in  the  said 
complaint  for  intervention,  this  pleading  defendant 
now  alleges  that  the  sum  of  Five  Hundred  Dollars 
($500.00)  is  a  reasonable  sum  to  be  allowed  tliis 
pleading  defendant  as  attorney's  fees  herein  from 
the  United  States  of  America,  from  Investment  and 
Securities  Co.  and  from  the  said  sum  of  $4250.00. 

[25] 
XI. 

That  on  filing  said  Complaint  for  Intervention 
in  this  court  in  December,  1941,  this  pleading  de- 
fendant surrendered  into  the  registry  of  the  court 
said  sum  of  $4250.00,  praying  that  the  Court  deter- 
mine to  whom  the  same  shall  be  paid. 
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XII. 

That  this  pleading  defendant  lias  at  all  times 
been  able,  ready  and  willing  to  pay  said  sum  to  the 
person  or  litigant  entitled  thereto,  but  does  not 
wish  to  have  a  judgment  entered  against  him  herein 
ordering  him  to  pay  it  to  one  person  and  have  the 
said  court  in  Wisconsin  order  him  to  pay  it  to 
another. 

Wherefore  this  pleading  defendant  prays  the 
court  for  an  order  and  decree  decreeing  to  whom 
said  money  and  any  other  money  that  may  come 
into  his  possession  as  such  Shareholders'  Agent  and 
ordinarily  paid  to  the  said  Judson  G.  Rosebush 
shall  be  paid;  that  said  decree  shall  also  save  this 
pleading  defendant  harmless  from  an  order  or  de- 
cree of  any  other  court  in  respect  to  said  moneys 
and  adverse  to  the  order  and  decree  of  this  court; 
that  this  pleading  defendant  shall  be  allowed  attor- 
ney's fees  in  the  sum  of  Five  Hundred  Dollars 
($500.00)  and  his  costs  and  disbursements. 
THOS.  A.  E.  LALLY 

Attorney  for  Charles  P.  Rob- 
bins,  Shareholders'  Agent 
for  Shareholders  of  Ex- 
change National  Bank  of 
Spokane,  Washington 

State  of  Washington 
County  of  Spokane — ss. 

Charles  P.  Robbins,  being  first  duly  sworn,  upon 
oath  deposes  and  says : 
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That  be  is  the  cross-defendant  named  in  the  fore- 
going answer;  that  he  has  read  the  same,  knows 
the  contents  thereof  and  that  the  same  is  true  as 
he  verily  believes. 

CHARLES  P.  ROBBINS 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  April,  1942. 

(Notarial  Seal)     THOS.  A.  E.  LALLY 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane 

SUMMONS  WAIVED 

Received  copy  hereof  this  23  day  of  April,  1942 
WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 
Attorney  for  Investment  and 
Securities  Co.  [26] 

Received  copy  hereof  this day  of  April,  1942 

Attorney  for  United  States  of 
America,  at : 

[Endorsed]  :     Filed  Apr  23  1942.  [27] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington  Northern 
Division 

No.  235 

INVESTMENT  AND  SECURITIES  COMPANY, 
a  corporation, 

Plaintiff, 

V. 

CHARLES  P.  ROBBINS,  Shareholders'  Agent  for 
Shareholders  of  Exchange  National  Bank  of 
Spokane,  Washington, 

Cross-Defendant, 

FRANK  J.  KUHL,  Collector  of  Internal  Revenue 
for  Wisconsin, 

Defendant, 

UNITED  STATES  OF  AMERICA, 

Applicant  for  Intervention 

ORDER  FOR  INTERVENTION 

The  Court  having  read  the  motion  to  intervene  and 
being  fully  advised  in  the  premises,  and  it  appearing 
to  the  Court  that  the  United  States  of  America  is  a 
proper  party  to  said  action  and  has  an  interest  in 
said  action;  therefore,  it  is 

Ordered  and  Decreed  that  the  United  States  of 
America  shall  be  allowed  to  intervene  in  said  action 
and  file  its  answer  in  intervention. 
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Done  in  open  Court  this  14th  day  of  July,  1942. 
L.  B.  SCHWELLENBACH 

United  States  District  Judge. 


Presented  by 


HARVEY  ERICKSON 

Assistant  United  States 
Attorney 


Approved  by 


THOS.  A.  E.  LALLY 

Attorney  for  Cross-Defendant 
WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Plaintiff 

[Endorsed] :  Filed  Jul  14  1942  [28] 


[Title  of  Court  and  Cause] 

ANSWER  IN  INTERVENTION 

(United  States  of  America) 
Comes  now  the  United  States  of  America  by  Edward 
M.  Connelly,  United  States  Attorney  for  the  Eastern 
District  of  Washington,  and  Harvey  Erickson, 
Assistant  United  States  Attorney  for  said  District, 
and  by  virtue  of  authority  of  the  Attorney  General 
of  the  United  States,  and  under  his  direction,  claim 
and  assert  that  the  United  States  of  America  has  a 
right,  title  and  interest  to  the  moneys  deposited  with 
the  Clerk  of  the  Federal  Court  and  in  the  hands  of 
Charles  P.  Robbins,  Shareholders'  Agent,  Exchange 
National  Bank  of  Spokane,  and  allege  as  follows: 
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I. 

That  the  United  States  of  America  made  an  assess- 
ment for  the  calendar  year  1928  against  Judson  G. 
Rosebush  in  the  Revenue  Collection  District  of  Wis- 
consin in  the  year  1934  in  the  amount  of  $37,220.85 
for  income  taxes.  That  immediately  thereafter  no- 
tices of  the  tax  lien  of  the  United  States  against  Jud- 
son G.  Rosebush  were  recorded  with  the  Clerk  of  the 
United  States  District  Court  for  the  Eastern  District 
of  Wisconsin  at  Milwaukee  and  with  the  Register 
of  Deeds  for  Outagamie  County,  Wisconsin.  That 
said  notices  of  tax  lien  were  recorded  prior  to  the 
assignment  later  referred  to  of  the  cross-defendant 
Charles  P.  Robbins,  Shareholders'  Agent,  to  the  com- 
plainant Investment  and  Securities  Company. 

II. 

That  during  the  year  1937  the  United  States 
brought  an  action  in  the  District  Court  for  the  East- 
ern District  of  Wisconsin  against  Judson  G.  Rose- 
bush, a  resident  of  Applet  on,  Wisconsin. 

III. 

That  on  November  26,  1941,  a  judgment  was  en- 
tered in  the  Eastern  District  of  Wisconsin  against 
Judson  G.  Rosebush  in  the  sum  of  $37,220.85  plus 
costs,  and  a  copy  of  said  judgment  is  attached  here- 
to, incorporated  herein  by  reference  and  referred  to 
as  Exhibit  A. 

IV. 

That  on  November  27,  1941,  the  United  States  At- 
torney for  the  Eastern  District  of  Wisconsin  caused 
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a  writ  of  execution  to  issue  [29]  against  the  proper- 
ties of  Judson  G.  Rosebush,  which  writ  was  served 
upon  the  Investment  and  Securities  Company  of 
Spokane  in  the  Eastern  District  of  Washington,  on 
December  1,  1941.  That  on  December  1,  1941,  when 
said  writ  of  execution  was  served  upon  the  Invest- 
ment and  Securities  Company,  the  said  Investment 
and  Securities  Company  had  the  sum  of  $4,250.00 
in  its  possession  owing  to  the  said  Judson  G.  Rose- 
bush. 

V. 
That  the  federal  tax  lien  which  attached  against 
the  said  Judson  G.  Rosebush  in  the  sum  of  $37,220.85 
during  the  year  1934  attached  as  a  lien  upon  all 
moneys  and  property  then  in  the  hands  of  the  said 
Judson  G.  Rosebush,  or  any  property  or  moneys  sub- 
sequently coming  into  his  possession  in  any  part  of 
the  United  States. 

VI. 

That  on  July  27,  1937,  Judson  G.  Rosebush  and 
the  Investment  and  Securities  Company,  complain- 
ant herein,  made  and  entered  into  an  agreement  re- 
ferred to  as  Exhibit  B,  attached  hereto,  and  made  a 
part  hereof  by  reference,  whereby  the  said  Judson 
G.  Rosebush  assigned  all  his  right,  title  and  interest 
to  the  Investment  and  Securities  Company,  of  cer- 
tain moneys  due  the  said  Judson  G.  Rosebush  by 
Charles  P.  Robbins,  Shareholders'  Agent  of  the  Ex- 
change National  Bank  of  Spokane,  to  the  Investment 
and  Securities  Company,  subject  to  the  claims  and 
the  lien  of  the  United  States  by  virtue  of  income  tax 
assessments. 
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VII. 

That  the  United  States  by  virtue  of  the  receipt 
of  the  collection  list  by  the  Collector  of  Internal 
Revenue  for  the  District  of  Wisconsin  and  the  as- 
signment above  referred  to,  and  actual  notice  of  the 
claim  of  the  United  States  by  the  complainant  In- 
vestment and  Securities  Company,  has  the  prior 
right,  title  and  interest  to  any  funds  now  in  the  hands 
of  the  said  cross-defendant,  Charles  P.  Bobbins,  or 
deposited  with  the  Clerk  of  the  Federal  Court  by 
the  said  Charles  P.  Robbins,  or  coming  into  the  hands 
of  the  said  Charles  P.  Robbins  in  the  future  as  a  re- 
sult of  the  liquidation  of  the  Exchange  National 
Bank  of  Spokane,  Washington. 

Wherefore,  your  Intervener  prays :  [30] 

1.  That  it  be  adjudged  and  have  the  prior  right, 
title  and  interest  to  all  sums  of  money  now  in  the 
possession  of  the  said  Charles  P.  Robbins,  Share- 
holders' Agent  of  the  Exchange  National  Bank  of 
Spokane,  Washington,  or  deposited  with  the  Clei-k 
of  the  Federal  Court  for  the  Eastern  District  of 
Washington,  by  the  said  Charles  P.  Robbins,  and  of 
all  sums  coming  into  the  possession  of  the  said 
Charles  P.  Robbins  in  the  future  owing  to  the  said 
Judson  Gr.  Rosebush  as  a  result  of  the  liquidation  of 
the  Exchange  National  Bank  of  Spokane,  Wash- 
ington. 

2.  That  the  claim  of  the  United  States  be  ad- 
judged prior  and  superior  to  the  claim  of  all  other 
parties  to  said  action,  and  that  the  United  States 
recover  its  costs  and  disbursements  herein,  and  that 
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the  United  States  have  such  other  and  further  relief 
as  to  the  Court  may  seem  just  and  equitable. 
EDWARD  M.  CONNELLY 
United  States  Attorney 
HARVEY  ERICKSON 
Assistant  United  States 
Attorney 

Copy  received  this  13th  day  of  July,  1942. 
THOS.  A.  E.  LALLY 

Attorney  for  Cross-Defendant 
WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Plaintiff  [31] 
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EXHIBIT  A 

In  the  District  Court  of  the  United  States  of  Amer- 
ica for  the  Eastern  District  of  Wisconsin 

No.  5079 
Civil  Docket 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JUDSON  G.  ROSEBUSH;  APPLETON  WIRE 
WORKS,  INC.,  a  corporation;  PATTEN 
PAPER  CO.,  a  corporation;  BANK  OF  KAU- 
KAUNA,  a  corporation;  FIRST  NATIONAL 
BANK,  Appleton,  Wisconsin,  a  corporation; 
NORTHWESTERN  NATIONAL  BANK, 
FIRST  NATIONAL  BANK,  Chicago,  Illinois, 
and  BARBARA  J.  MCNAUGHTON  ROSE- 
BUSH, 

Defendants. 

JUDGMENT 

The  motion  of  the-plaintiff  for  judgment  by  de- 
fault against  the  above-named  defendant,  Tudson  G. 
Rosebush,  having  come  on  to  be  heard  before  this 
Court  on  the  17th  day  of  June,  1940,  and  the  Court 
having  ordered  judgment  in  favor  of  the  plaintiff 
and  against  said  defendant,  Judson  G.  Rosebush, 
for  the  relief  prayed  for  in  the  plaintiff's  complaint, 
as  amended;  and  it  appearing  by  affidavit  on  file 
herein  that  the  said  defendant  Judson  G.  Rosebush 
is  not  now  nor  has  he  during  any  time  during  the 
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pendency  of  this  action  been  in  the  military  or  naval 
service  of  the  United  States,  nor  a  member  of  the 
reserve  of  the  land  or  naval  forces  of  the  United 
States  in  active  duty ;  and  upon  the  written  stipula- 
tion filed  herein  on  the  6th  day  of  January,  1941, 
agreeing  to  the  dismissal  of  the  above-entitled  ac- 
tion without  costs  as  against  the  defendants  Apple- 
ton  Wire  Works,  Inc.,  a  corporation,  Patten  Paper 
Co.,  a  corporation;  Bank  of  Kaukaima,  a  corpora- 
tion; First  National  Bank,  Appleton,  Wisconsin,  a 
corporation;  Northwestern  National  Bank,  First 
National  Bank,  Chicago,  Illinois. 

It  Is  Ordered  and  Adjudged  that  the  plaintiff, 
United  States  of  America,  do  have  and  recover  of 
the  defendant,  Judson  G.  Rosebush,  the  sum  of 
Twenty-four  Thousand  Four  Hundred  Forty-one 
and  67/100  Dollars  ($24,441.67),  principal  and 
Twelve  Thousand  Seven  Hundred  Seventy-Nine  and 
18/100  Dollars  ($12,779.18),  [32]  interest,  making  a 
total  sum  of  Thirty-seven  Thousand  Two  Hundred 
Twenty  and  85/100  Dollars  ($37,220.85)  ;  and  that 
the  plaintiff  have  execution  therefor. 

It  Is  Further  Ordered  and  Adjudged  that  the 
above-entitled  action  be  and  the  same  hereby  is  dis- 
missed upon  the  merits  thereof,  without  costs  as  to 
the  defendants  Appleton  Wire  Works,  Inc.,  a  cor- 
poration. Patten  Paper  Co.,  a  corporation.  Bank  of 
Kaukauna,  a  corporation.  First  National  Bank, 
Api^leton,  Wisconsin,  a  corporation.  Northwestern 
National  Bank  and  First  National  Bank,  Chicago, 
Illinois. 
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It  Is  Further  Ordered  and  Adjudged  that  this 
Court  hereby  expressly  retains  jurisdiction  over  this 
cause  and  the  defendants  Judson  G.  Rosebush  and 
Barbara  J.  McNaughton  Rosebush  for  the  purpose 
of  making  all  appropriate  orders,  judgments  or  de- 
crees to  which  the  plaintiff,  United  States  of  Amer- 
ica, may  be  entitled  under  the  prayers  of  the  com- 
plaint, as  amended,  including  discovery,  accounting 
or  receivership,  as  v^ell  as  such  other  orders  as  may 
be  necessary  to  give  effect  to  this  judgment  and 
decree. 

P.  RYAN  DUFFY 
District  Judge 

Dated  at  Milwaukee,  Wisconsin  this  26th  day  of 
November,  1941. 

(  Endorsements  ) 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

Civil  Docket  5079 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JUDSON  G.  ROSEBUSH:  APPLETON  WIRE 
WORKS,  INC.,  a  corporation;  PATTEN 
PAPER  CO.,  a  corporation;  BANK  OP 
KAUKAUNA,  a  corporation;  FIRST  NA- 
TIONAL BANK,  Appleton,  Wisconsin,  [33] 
a  corporation;  NORTHWESTERN  NA- 
TIONAL BANK,  FIRST  NATIONAL 
BANK,  Chicago,  Illinois,  and  BARBARA  J. 
MC  NAUGHTON  ROSEBUSH, 

Defendants. 

JUDGMENT 

U.  S.  Dist.  Court;  East.  Dist.  of  Wis.  Filed  Nov. 
26,  1941  B.  H.  Westfahl,  Clerk. 
Certified  Copy  D.  C.  Form  No.  30 

United  States  of  America, 
Eastern  District  of  Wisconsin — ss : 

I,  B.  H.  Westfahl,  Clerk  of  the  United  States  Dis- 
trict Court  in  and  for  the  Eastern  District  of  Wis- 
consin, do  hereby  certify  that  the  annexed  and  fore- 
going is  a  true  and  full  copy  of  the  original  Judg- 
ment, filed  Nov.  26, 1941,  in  the  case  of  United  States 
of  America  vs.  Judson  G.  Rosebush;  et  al,  Civil 
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Docket  No.  5079  now  romaining  among  the  records 
of  said  Court  in  my  office. 

In  Testimony  Whereof,  I  have  hereunto  subscrihed 
my  name  and  affixed  the  seal  of  the  aforesaid  Court 
at  Milwaukee,  Wis.  this  9th  day  of  January,  A.  D. 
1942. 

(Seal)  B.  H.  WESTFAHL,  Clerk. 

(Endorsements) 

United  States  District  Court  Eastern  District 
of  Wisconsin 

UNITED  STATES  OF  AMERICA, 

vs. 

JUDSON  C.  ROSEBUSH;  APPLETON  WIRE 
WORKS,  INC.,  a  cororation;  PATTEN 
PAPER  CO.,  a  corporation;  BANK  OF  KAU- 
KAUNA,  a  corporation;  FIRST  NATIONAL 
BANK,  Appleton,  Wis.,  a  corporation; 
NORTHWESTERN  NATIONAL  BANK, 
FIRST  NATIONAL  BANK,  Chicago,  Illinois, 
and  BARBARA  J.  MC  NAUGHTON  ROSE- 
BUSH 

Certified  Copy  [34] 

EXHIBIT  B 

AGREEMENT 

This  agreement,  made  and  entered  into  at  Spo- 
kane, Washington,  this  27th  day  of  Jul}-,  1937,  by 
and  between  Investment  and  Securities  Co.,  a  Wash- 
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ington  corporation,  of  Spokane,  Washington,  party 
of  the  first  part,  hereinafter  for  convenience  some- 
times referred  to  as  the  "Company",  and  Judson 
G.  Rosebush,  of  Appleton,  Wisconsin,  party  of 
the  second  part,  hereinafter  for  convenience  some- 
times referred  to  as  the  "Pledgor", 

WITNESSETH: 

Whereas,  the  party  of  the  second  part  is  indebted 
to  the  party  of  the  first  part  on  his  two  certain 
promissory  Notes,  as  follows: 

Note  dated  November  30,  1932,  in  the  principal 
amount  of  Twenty-five  Thousand  Dollars 
($25,000.00),  with  interest  thereon  at  six  per 
cent  (6%)   from  date, 

upon  which  there  was  collateral  pledged  as  follows : 
325  shares  of   Nekoosa-Edwards   Paper   Com- 
pany common; 
600  shares  of  Northern  Paper  Mills  common. 

Note  dated  December  19,  1932,  in  the  principal 
amount  of  Seventy-five  Thousand  Dollars 
($75,000.00),  with  interest  thereon  at  six  per 
cent  (6%)  from  date, 

upon  which  there  was  collateral  pledged  as  follows : 
750  shares  of  Northern  Paper  Mills  common; 
820  shares  of  Inland  Empire  Paper  Company, 
common,  (original  issue)  ; 

and, 

Whereas,  under  date  of  April  7,  1936,  notice  by 
registered  mail  was  given  by  the  Company  to  the 
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Pledgor  that  unless  the  aforesaid  indebtedness  was 
paid  on  or  before  Ai)ril  22,  1936,  the  Company 
would  sell  at  private  sale  at  their  office  all  of  the 
collateral  securing  the  said  indebtedness;  and  the 
indebtedness  not  having  been  paid  on  the  date  set 
for  sale,  a  sale  was  held  and  no  other  bidders  ap- 
pearing the  securities  held  as  collateral  were  bid 
in  by  the  Company  and  applied  against  the  indebt- 
[35]  edness  of  the  party  of  the  second  part,  as 
follows : 

Applied  to  Note  in  the  principal  amount  of  Twenty-five 
Thousand  Dollars  ($25,000.00),  dated  November  30,  1932, 
the  proceeds  of : 

325  shares  of  Nekoosa-Edwards  Paper  Com- 
pany common  stock  at  $30.00  per  share,... .$  9,750.00 
600  shares  of  Northern  Paper  Mills  common 

stock  at  $10.00  per  share 6,000.00 

Total  credited  to  above  Note, $15,750.00 

Applied  on  Note  in  the  principal  amount  of  Seventy-five 
Thousand  Dollars  ($75,000.00),  dated  December  19,  1932, 
the  proceeds  of: 

750  shares  of  Northern  Paper  Mills  common 

stock  at  $10.00  per  share, $  7,500.00 

820  shares  of  Inland  Empire  Paper  Com- 
pany common  at  1.00 

Total  credited  to  above  Note, $  7,501.00 

and, 

Whereas,  in  arranging  to  secure  stock  powers 
from  the  Pledgor  for  the  transfer  of  new  Inland 
Empire  Paper  Company  stock  issued  in  lieu  of  the 
old  common  stock  it  became  apparent  that  the 
Pledgor  questioned  the  validity  of  the  sale  of  820 
shares  of  Inland  Empire  Paper  Company  common 
stock  for  the  sum  of  One  Dollar  ($1.00),  and  as  the 
Company  is  not   desirous   of  working  any  undue 
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hardship  upon  the  Pledgor  and  to  that  end  is  will- 
ing to  afford  the  Pledgor  certain  opportunities  to 
reacquire  said  stock,  in  consideration  for  which  the 
Pledgor  is  willing  to  assign  to  the  Company  as  se- 
curity to  the  balance  of  his  indebtedness  any  recov- 
ery which  may  be  made  on  the  assessment  paid  on 
stock  of  the  Exchange  National  Bank,  Spokane, 
Washington : 

Now,  therefore,  in  consideration  of  the  premises 
and  the  mutual  covenants  hereinafter  contained,  the 
parties  hereto  agree  as  follows : 

The  party  of  the  second  part  agrees  to  and  does 
hereby  ratify,  confirm  and  approve  the  sale  made 
April  22,  1936,  by  Investment  and  Securities  Co.  to 
itself  of  the  shares  of  stock  held  as  collateral  secur- 
ity to  the  obligations  of  the  Pledgor,  at  the  prices 
named  and  the  application  of  the  proceeds  thereof, 
as  follows :  [36] 

Applied  on  Note  in  the  principal  amount  of  Twenty-five 
Thousand  Dollars  ($25,000.00),  dated  November  30,  1932, 
the  proceeds  of : 

325  shares  of  Nekoosa-Edwards  Paper  Com- 
pany common  stock  at  $30.00  per  share,— .$  9,750.00 
600  shares  of  Northern  Paper  Mills  common 

stock  at  $10.00  per  share, 6,000.00 

Total  credited  to  above  Note, $15,750.00 

Applied  on  Note  in  the  principal  amount  of  Seventy-five 
Thousand  Dollars  ($75,000.00),  dated  December  19,  1932, 
the  proceeds  of : 

750  shares  of  Northern  Paper  Mills  common 

stock  at  $10.00  per  share, $  7,500.00 

820  shares  of  Inland  Empire  Paper  Com- 
pany common  at  1.00 

Total  credited  to  above  Note,  $  7,501.00 
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The  party  of  the  second  part  further  agrees  to 
and  does  hereby  assign  to  party  of  the  first  part  as 
security  to  the  balance  of  indebtedness  owing  by  the 
party  of  the  second  part  to  party  of  the  first  part 
any  recovery  which  may  be  made  by  or  on  behalf  of 
party  of  the  second  part  from  or  on  account  of  an 
assessment   paid   on   stock   of   Exchange   National 
Bank,  Spokane,  Washington,  and  further  agrees  to 
make,  execute  and  deliver  to  party  of  the  first  part 
any  further  instruments  or  documents  necessary, 
needful   and  proper  to  make  this  assignment  for 
collateral  purposes  effective  and  to  enable  party  of 
the  first  part  to  recover  ^ny  amounts  which  may  or 
shall  be  due  by  reason  of  the  payment  of  such  assess- 
ments on  said  Exchange  National  Bank  stock.     It 
is  understood  that  the  Collector  of  Internal  Revenue 
has  filed  an  Order  of  Distraint  against  party  of  the 
second  part  and  that  this  assignment  is  subsequent 
and  junior  to  any  lien  against  said  re<?overy  that 
said  Collector  of  Internal  Revenue  may  have  ac- 
quired by  virtue  of  such  Order  of  Distraint. 

In  consideration  of  the  foregoing,  the  party  of  ihe 
first  part  agrees  that  no  sale  of  all  or  any  part  of 
said  820  shares  of  Inland  Empire  Paper  Company 
common  stock  shall  be  made  before  April  1,  1938, 
unless  consented  to  by  party  of  the  second' part,' 
that  if  any  sale  of  said  stock  shall  be  made  subse- 
quent to  April  1,  1938,  and  prior  to  April  1,  1939, 
[37]  the  party  of  the  first  part  will  give  and 
grant  unto  party  of  the  second  part  an  oppor- 
tunity to  purchase  all  or  any  part  of  said  820 
shares    of   Inland   Empire    Paper  Company   stock 
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at  the  price  at  which  party  of  the  first  part 
shall  contemplate  selling  it,  and  that  party  of 
the  second  part  shall  have  a  five  day  period 
in  which  to  elect  to  purchase  or  not  to  purchase  all 
or  any  part  of  said  stock,  during  which  five  day 
period  the  party  of  the  first  part  will  not  sell  the 
stock  to  anyone  else.  Said  five  day  period  shall  be- 
gin with  the  date  and  time  of  depositing  a  letter,  full 
first  class  air  mail  postage  prepaid,  in  the  United 
States  mails,  addressed  to  the  last  known  address 
of  party  of  the  second  part,  and  it  is  expressly  un- 
derstood that  if  party  of  the  second  part  shall  decide 
to  accept  the  offer  of  sale  so  given  by  the  Company 
he  will  at  once  communicate  his  acceptance  by  tele- 
gram or  telephone  to  the  Company  and  will  forward 
bank  draft  or  cashier's  check  in  full  payment  there- 
of at  once,  so  that  said  bank  draft  or  cashier's  check 
shall  be  in  the  hands  of  the  Company  not  later  than 
five  days  after  the  expiration  of  the  first  five  day 
period  during  which  the  offer  shall  be  accepted.  Fol- 
lowing the  expiration  of  said  first  five  day  period,  if 
said  offer  shall  not  be  accepted,  or  the  expiration 
of  five  days  days  thereafter,  if  said  offer  shall  be 
accepted  but  payment  shall  not  be  received  within 
said  last  five  day  period,  the  Company  shall  be  under 
no  further  duty  to  withhold  said  stock  from  the 
market  and  may  sell  said  stock  free  and  discharged 
of  any  of  the  terms  and  provisions  of  this  Agree- 
ment. 

It  is  understood  and  agreed  that  the  party  of  the 
first  part  has  pledged  or  will  pledge  to  the  Recon- 
struction Finance  Corporation  418  of  the  820  shares 
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of  the  Inland  Empire  Paper  Company  stock  in  ac- 
cordance with  the  reorganization  plan  of  the  Inland 
Empire  Paper  Company.  This  pledge  is  for  the  pur- 
pose of  vesting  in  the  Reconstruction  Finance  Cor- 
poration voting  rights  to  the  said  stock  so  pledged, 
which  pledge  shall  continue  until  the  indebtedness 
of  the  Inland  Empire  Paper  Company  to  the  Recon- 
struction Finance  Corporation  is  paid  in  full  or  un- 
til the  proxy  and  assignment  is  [38]  released  by  the 
Reconstruction, Finance  Corporation,  or  its  successor 
In  interest,  and  it  is  further  understood  and  agreed 
that  any  sale  of  the  stock  of  the  Inland  Empire 
Paper  Company,  either  to  the  said  party  of  the  sec- 
ond part  or  to  others,  during  the  terms  of  this  pledge 
and  proxy,  shall  be  made  subject  to  the  terms  and 
conditions  of  the  pledge  and  proxy. 

It  is  further  understood  and  agreed  that  in  the 
event  of  the  sale  of  all  or  any  part  of  said  820 
shares  of  Inland  Empire  Paper  Company  common 
stock  on  or  before  April  1,  1939,  the  Company  will 
credit  upon  the  indebtedness  of  the  party  of  the  sec- 
ond part  the  excess  of  the  sale  price  of  all  or  any 
part  of  said  stock  over  the  One  Dollar  ($1.00)  price 
at  which  the  said  stock  was  bid  in  by  the  Company. 

It  is  further  agreed  that  if  the  Company  shall  sell 
either  the  Nekoosa-Edwards  Paper  Company  com- 
mon stock  or  the  Northern  Paper  Mills  common 
stock  before  April  1,  1938,  the  Company  will  credit 
party  of  the  second  part  on  his  notes  with  any 
amount  received  by  the  Company  for  such  stock  in 
excess  of  the  amount  at  w^hich  the  Company  bid  said 
stock  in  at  the  sale  aforesaid. 
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Time  is  expressly  declared  to  be  of  the  essence  of 
each  and  all  of  the  terms  and  provisions  hereof. 

This  agreement  shall  inure  to  the  benefit  of  and 
shall  be  binding  upon  the  successors  and  assigns  of 
the  party  of  the  first  part  and  upon  the  heirs,  ex- 
ecutors, administrators,  legal  representatives  and 
assigns  of  the  party  of  the  second  part. 

In  Witness  Whereof,  the  party  of  the  first  part 
has  caused  its  corporate  signature  and  seal  to  be 
hereunto  affixed  by  its  proper  officers  duly  author- 
ized, and  the  party  of  the  second  part  has  hereunto 
affixed  his  hand  and  seal,  the  day  and  year  first 
above  written. 

INVESTMENT  AND  SECURI- 
TIES CO., 
By  L.  A.  STILSON 

Vice  President. 
Attest : 

GEO.  L.  KIMMEL 
Secretary. 

Party  of  the  First  Part. 
[Seal]  JUDSON  G.  ROSEBUSH 

Party  of  the  Second  Part. 

[39] 
State  of  Washington 
County  of  Spokane — ss. 

On  this  10th  day  of  September,  1937,  before  me 
personally  appeared  L.  A.  Stilson  and  Geo.  L.  Kim- 
mel,  to  me  known  to  be  the  Vice  President  and  Sec- 
retary, respectively,  of  Investment  and  Securities 
Co.,  the  corporation  that  executed  the  within  and 
foregoing  instrument,  and  acknowledged  the  said 
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instrument  to  be  the  free  and  voluntary  act  and 
deed  of  said  corporation  for  the  uses  and  purposes 
therein  mentioned,  and  on  oath  stated  that  they  were 
authorized  to  execute  said  instrument,  and  that  the 
seal  affixed  is  the  corporate  seal  of  said  corpora- 
tion. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  first 
above  written. 

E.  R.  ERICKSON 

Notary  Public  in  and  for  the 
State  of  Washington,  residing 
at  Spokane. 

State  of  Wisconsin 
County  of  Outagamie — ss. 

I,  the  undersigned,  a  Notary  Public  in  and  for  the 
State  of  Wisconsin,  do  hereby  certify  that  on  this 
27th  day  of  July,  1937,  personally  appeared  before 
me  Judson  G.  Rosebush,  to  me  known  to  be  the  in- 
dividual described  in  and  who  executed  the  within 
and  foregoing  instrument  and  acknowledged  that  he 
signed  and  sealed  the  same  as  his  free  and  voluntary 
act  and  deed  for  the  uses  and  purposes  therein  men- 
tioned. 

Given  under  my  hand  and  official  seal  the  day  and 
year  first  above  written. 

M.  KRONSCHNABEL 

Notary  Public  in  and  for  the 
State  of  Wisconsin,  residing 
at  Applet  on.    My  commission 
expires  Aug.  20, 1939. 
[Endorsed]  :  Filed  July  14  1942.  [40] 


58  Investment  and  Securities  Co.  vs. 

£Title  of  Court  and  Cause.] 

REPLY  OF  CHARLES  P.  ROBBINS,  SHARE- 
HOLDERS AGENT,  TO  ANSWER  OF 
UNITED  STATES  OF  AMERICA 

Comes  now  Charles  P.  Robbins,  Shareholders 
Agent  of  the  Sa/^eholders  of  The  Exchange  National 
Bank  of  Spokane,  Washington  and  in  reply  to  the 
answer  of  the  United  States  of  America,  admits, 
alleges  and  denies  said  answer  as  follows: 

— 1— 

Has  not  sufficient  knowledge  as  to  the  allegations 
of  paragraph  I  to  form  a  belief  as  to  the  correctness 
thereof  and  therefore  denies  the  same. 

— 2— 
Denies  paragraph — II — thereof. 

— 3— 

Denies  paragraph  III  thereof. 


Has  not  sufficient  knowledge  as  to  the  allegations 
of  paragraph  IV  to  form  a  belief  and  therefore 
denies  the  same. 

— 5— 
Denies  each  and  every  allegation  in  paragraph  V 
thereof. 

— 6— 
Answering  paragraph  VI,  this  pleader  has  been 
Informed  that  such  facts  therein  pleaded,  took  place, 
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but  has  no  personal  knowledge  thereof  and  therefore 
denies  the  same. 

—VII— 
Denies  each  and  every  allegation  matter  and  thing 
contained  in  paragraph  VII  thereof 

Wherefore  this  cross  defendant  prays,  for  the 
relief  sought  in  his  original  petition  filed  herein; 
that  the  Court  determine  to  whom  he  shall  pay  the 
money  he  has  deposited  in  this  Court  and  the  money 
that  he  may  hereafter  have  payable  to  the  said  Jud- 
son  G.  Rosebush;  that  he  be  awarded  the  attorney 
fee  therein  sought  and  his  costs  and  disbursements. 
THOS.  A.  E.  LALLY 

Attorney  for  the  said  Chas.  P. 
Robbins,  Shareholders  Agent. 

[41] 
State  of  Washington 
County  of  Spokane — ss. 

Charles  P.  Robbins  being  first  duly  sworn  upon 
oath  deposes  and  says  that  he  is  the  above  named 
shareholders  agent  and  cross-defendant ;  that  he  has 
read  the  foregoing  reply,  knows  the  contents  thereof 
and  the  same  is  true  as  he  verily  believes. 

CHARLES  P.  ROBBINS 

Shareholders  Agent  of  the 
Shareholders  of  The  Ex- 
change National  Bank  of  Spo- 
kane, Wash. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  July  1942. 

[Seal]  THOS.  A.  E.  LALLY 

Notary  Public. 
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Received  copy  hereof  This  21  day  of  July  1942. 
WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
Attorneys   for   Investment   & 
Securities  Co. 
EDWARD  M.  CONNELLY 
HARVEY  ERICKSON 
Attorneys  for  U.S.A. 

[Endorsed] :   Filed  Jul  20  1942  [42] 


[Title  of  Court  and  Cause.] 

MOTION  TO  STRIKE 

Complainant  and  petitioner  move  the  Court  to 
strike  from  the  Answer  in  Intervention  of  United 
States  of  America,  Applicant  for  Intervention, 
paragraph  V  thereof. 

WITHERSPOON  WITHER- 
SPOON &  KELLEY 
By  W.  V.  KELLEY 

Attorneys     for     Complainant 
and  Petitioner. 

Copy  received  this  21st  day  of  July,  1942. 
THOS.  A.  E.  LALLY, 

Attorneys  for  C.  P.  Robbins 

Copy  received  this  21st  day  of  July,  1942. 
EDWARD  M.  CONNELLY 

Attorneys  for  Kuhl  &  United 
States 

[Endorsed] :   Filed  July  21  1942.  [43] 
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[Title  of  Court  and  Cause.] 

MOTION  TO  MAKE  MORE  DEFINITE  AND 
CERTAIN  OR  FOR  A  BILL  OF  PARTICU- 
LARS 

Comes  now  the  complainant  and  petitioner  and 
moves  the  Court  for  an  Order  requirinj^  United 
States  of  America,  Applicant  for  Intervention,  to 
make  its  Answer  in  Intervention  more  definite  and 
certain  as  follows: 

I. 

As  to  paragraph  IV  by  stating  the  date  and  by 
whom  an  alleged  writ  of  execution  w^as  served  upon 
the  Investment  and  Securities  Co.,  and  by  furnish- 
ing a  copy  of  return  of  service. 

If  the  foregoing  motion  is  denied,  but  not  other- 
wise, the  complainant  and  petitioner  moves  the 
Court  to  require  the  Applicant  for  Intervention 
herein  to  furnish  the  information  sought  by  Bill  of 
Particulars. 

This  Motion  is  based  upon  the  records  and  files 
herein  and  upon  the  affidavit  of  W.  V.  Kelley,  one 
of  the  attorneys  for  complainant  and  petitioner. 

WITHERSPOON,   WITHER- 
SPOON  &  KELLEY. 
By  W.  V.  KELLEY, 

Attorneys     for     Complainant 
and  Petitioner. 

State  of  Washington, 
County  of  Spokane — ss. 

W.  V.  Kelley,  being  first  duly  sworn  on  oath, 
deposes  and  says: 
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That  he  is  one  of  the  attorneys  for  the  complain- 
ant and  petitioner  and  makes  this  affidavit  in  sup- 
port of  the  foregoing  Motion  to  Make  More  Defi- 
nite and  Certain  or  for  Bill  of  Particulars ;  that  the 
information  requested  is  necessary  for  the  proper 
preparation  of  complainant  and  petitioner's  case,  is 
not  within  their  knowledge  or  that  of  affiant,  and 
that  said  motion  is  not  made  for  delay. 
W.  V.  KELLEY. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  July,  1942.  [44] 

[Notarial  Seal]    WILLIAM  G.  ENNIS, 
Notary  Public  in  and  for  the  State  of  Washington^ 
residing  at  Spokane. 

Copy  received  this  21  day  of  July,  1942. 
THOS.  A.  E.  LALLY, 

Attorneys  for  C.  P.  Robbins. 

Copy  received  this  21st  day  of  July,  1942. 
EDWARD  M.  CONNELLY, 

Attorneys  for  Kuhl  &  United 
States. 

[Endorsed] :  Filed  Jul.  21,  1942.  [45] 


[Title  of  Court  and  Cause.] 

MOTION  TO  MAKE  MORE  DEFINITE  AND 
CERTAIN  OR  FOR  BILL  OF  PARTICU- 
LARS 

Comes  now  the  complainant  and  petitioner  and 
moves  the  Court  for  an  Order  requiring  defendant 
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Frank  J.  Kuhl,  Collector  of  Internal  Revenue  for 
Wisconsin,  to  make  his  Answer  more  definite  and 
certain  as  follows: 

I. 

As  to  paragraph  7  by  stating  the  name  of  the 
officer  or  officers,  representative  or  rej^resentatives, 
who  is  or  are  alleged  to  have  procured  the  agreement 
of  July  27,  1937 ;  by  stating  what  the  alleged  wrong- 
ful acts,  conduct  and  representations  consisted  of; 
by  stating  what  were  the  alleged  wrongful  acts,  con- 
duct and  representations  and  when  and  where  the 
same  are  alleged  to  have  been  made;  by  stating  what 
officer  or  officers,  representative  or  representatives 
are  alleged  to  have  acted  in  bad  faith  and  what 
threats  were  made,  by  whom  and  where,  so  that  the 
said  Rosebush  was  w^rongfully  induced  to  refrain 
from  submitting  the  agreement  to  the  Internal  Reve- 
nue officials  before  execution  thereof. 

II. 

As  to  paragraph  10,  by  stating  how  said  Rose- 
bush is  alleged  to  have  undertaken  to  transfei"  his 
rights  in  said  stock  and  assessment  on  October  7. 
1935  to  his  wife;  that  if  said  alleged  attempted 
transfer  was  by  virtue  of  a  written  instrument,  to 
furnish  a  copy  thereof. 

If  the  foregoing  motion  is  denied,  but  not  other- 
wise, the  complainant  and  petitioner  moves  the 
Court  to  require  the  defendant  to  furnish  the  in- 
formation sought  by  Bill  of  Particulars. 

This  Motion  is  based  upon  the  records  and  files 


64  Investment  and  Securities  Co.  vs. 

herein  and  ux^on  the  affidavit  of  W.  V.  Kelley,  one 
of  the  attorneys  for  complainant  and  petitioner. 

WITHERSPOON,   WITHER- 
SPOON  &  KELLEY. 
By  W.  V.  KELLEY, 

Attorneys     for     Complainant 
and  Petitioner.  [46] 

State  of  Washington, 
County  of  Spokane — ss. 

W.  V.   Kelley,  being  first  duly  sworn   on   oath, 
deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  complain- 
ant and  petitioner  and  makes  this  affidavit  in  sup- 
port of  the  foregoing  Motion  to  Make  More  Defi- 
nite and  Certain  or  for  Bill  of  Particulars;  that 
the  information  requested  is  necessary  for  the 
proper  preparation  of  complainant  and  petitioner's 
case,  is  not  within  their  knowledge  or  that  of  affi- 
ant, and  that  said  motion  is  not  made  for  delay. 
W.  V.  KELLEY. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  July,  1942. 

[Notarial  Seal]    WILLIAM  G.  ENNIS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

Copy  received  this  21st  day  of  July,  1942. 
THOS.  A.  E.  LALLY, 

'  ■"'  Attorneys  for  C.  P.  Robbins. 
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Copy  received  this  21st  day  of  July,  1942. 

EDWARD  M.  CONNi^LLY, 

Attorney  for  Kuhn  &  United 
States. 

[Endorsed]:  Filed  Jul.  21,  1942.  [47] 


[Title  of  Court  and  Cause.] 

MOTION  TO  STRIKE 

Complainant  and  petitioner  moves  the  Court  to 
strike  from  the  Answer  of  defendant  Frank  J.  Kuhl, 
Collector  of  Internal  Revenue  for  Wisconsin,  the 
following : 

I. 

From  paragraph  7  thereof  the  words  "that  said 
agreement  of  July  27,  1937  was  drawn  by  attor- 
neys for  the  Investment  and  Securities  Company 
which  knew^  Rosebush  was  without  the  advice  of 
counsel  in  the  premises  and  did  not  intend  to  pre- 
fer it  as  against  the  United  States". 

II. 

The  second  and  last  sentence  of  paragraph  8. 

III. 

From  paragraph  10  the  following:  "that  gar- 
nishment also  was  issued  in  connection  with  said 
judgment  under  date  of  March  20,  1942,  directed 
to  Charles  P.  Robbins  and  was  duly  served  upon 
him". 
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on  the  ground  that  the  same  are  redundant,  imma- 
terial and  impertinent. 

WITHERSPOON,   WITHER- 
SPOON  &  KELLEY. 
By  W.  V.  KELLEY, 

Attorneys     for     Complainant 
and  Petitioner. 

Copy  received  this  21st  day  of  July,  1942. 
THOS.  A.  E.  LALLY, 

Attorneys  for  C.  P.  Robbins. 

Copy  received  this  21st  day  of  July,  1942. 

EDWARD  M.  CONNELLY, 

Attorneys  for  Kuhn  &  United 
States. 

[Endorsed] :  Filed  Jul.  21,  1942.  [48] 


[Title  of  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  MAKE  MORE 
DEFINITE  AND  CERTAIN  OR  FOR  A 
BILL  OF  PARTICULARS 

This  matter  coming  on  for  hearing  before  the 
above-entitled  Court  on  this  28th  day  of  August, 
1942,  and  the  Investment  and  Securities  Company 
being  represented  by  William  V.  Kelley  of  Wither- 
spoon,  Witherspoon  and  Kelley,  its  attorneys,  and 
the  defendant  Charles  P.  Robbins  being  repre- 
sented by  Thomas  A.  E.  Lally,  and  the  United  States 
of  America  being  represented  by  Harvey  Erick- 
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son,  Assistant  United  States  Attorney,  and  the 
Court  being  fully  advised  in  the  premises. 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
motion  of  the  plaintiff  to  strike  Paragraph  five  (5) 
from  the  answer  in  intervention  of  the  United  kStates 
is  denied. 

It  Is  Further  Ordered  that  the  motion  of  the 
plaintiff  to  make  Paragraph  four  (4)  of  the  answer 
in  intervention  of  the  United  States  more  definite 
and  certain  by  stating  the  date  upon  which  the  re- 
turn of  execution  was  served  upon  the  Investment 
and  Securities  Company  is  also  denied. 

It  Is  Further  Ordered  that  the  pre-trial  confer- 
ence be  held  at  which  time  the  plaintiff's  motion 
to  strike  and  motion  to  make  more  definite  and  cer- 
tain or  for  a  bill  of  particulars  as  to  the  answei'  of 
Frank  J.  Kuhl,  Collector  of  Internal  Revenue  for 
the  District  of  Wisconsin,  be  considered  and  that 
no  final  action  be  taken  upon  said  motion  at  this 
time. 

Dated  this  31  day  of  August,  1942. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

Presented  by: 

HARVEY  ERICKSOX, 

Assistant  U.  S.  Attorney. 

Approved  as  to  form: 

W.  V.  KELLEY, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Aug.  31,  1942.  [49] 
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[Title  of  Court  and  Cause.] 

NOTICE  THAT  CHARLES  P.  BOBBINS, 
SHAREHOLDERS  AGENT  HAS  PAID  AD- 
DITIONAL SUMS  INTO  THE  COURT 
REGISTRY 

To  the  above  named  Plaintiff,  Defendant  and  Ap- 
plicant for  intervention: 
Take  notice  that  the  above  named  Charles  P.  Rob- 
bins,  Shareholders  Agent  for  the  shareholders  of 
the  Exchange  National  Bank  of  Spokane,  Washing- 
ton, has  this  date  paid  into  the  registr}^  of  the  above 
court  the  additional  siuns  $1500.00  and  $750.00  and 
which  sums  were  ordinarily  payable  to  Judson  G. 
Rosebush  and  which  sums  together  with  the  sum  of 
$4,250.00  heretofore  so  paid  by  said  Shareholders 
Agent,  are  so  deposited  so  that  the  above  Court 
may  determine  which  of  the  above  parties,  Plaintiff, 
Defendant  and  Applicant  for  intervention,  shall  re- 
ceive said  sums. 

Dated  this  21st  day  of  July,  1942. 

THOS.  A.  E.  LALLY, 

Attorney  for  the  above  naiped 
Charles  P.  Robbins,  Share- 
holders Agent. 
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EDWARD  M.  CONNELLY, 
HARVEY  ERICK80N, 

Attorneys  for  defendant  and 
applicant. 

Received  copy  hereof  this  21st  day  of  July,  1942. 
WITHERSPOON,        WITHER- 
SPOON  &  KELLEY. 
Attorneys  for  the  Plaintiff. 

[Endorsed]:  Filed  Jul.  20,  1942.  [50] 


[Title  of  Court  and  Cause.] 

REPLY  TO  ANSWER  OF  CROSS  DEFEND- 
ANT CHARLES  P.  ROBBINS,  SHARE- 
HOLDERS'AGENT 

Comes  now  complainant  and  petitioner  Invest- 
ment and  Securities  Co.,  and  replying  to  Answer 
of  Cross-Defendant  Charles  P.  Robbins,  Sharehold- 
ers' Agent,  and  particularly  to  Paragraph  10 
thereof,  denies  that  complainant  and  petitioner  is 
liable  for  or  should  pay  any  attorneys  fees  or  ex- 
penses incurred  by  said  Cross-Defendant  Charles 
P.  Robbins,   Shareholders'  Agent,  in  this  cause. 

Wherefore,  Complainant  and  petitioner  prays 
that  Cross-Defendant  Charles  P.  Robbins  take  noth- 
ing by  his  Answer  and  affirmative  defenses  as 
against  complainant  and  petitioner,  and  that  com- 
plainant and  petitioner  have  judgment  against  said 
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Cross-Defendant  as  prayed  for,  and  for  its  costs 
and  disbursements  incurred  herein. 

WITHERSPOON,   WITHER- 
SPOON  &    KELLEY. 
By  W.  V.  KELLEY, 

Attorneys     for     Complainant 
and  Petitioner. 

Copy  received  this  21  day  of  July,  19 

THOS  A.  E.  LALLY, 

Attorneys  for  C.  P.  Robbins. 

State  of  Washington, 
County  of  Spokane — ss. 

Geo.  L.  Kimmel,  being  first  duly  sworn,  says: 
That  he  is  the  Vice  President  of  Investment  and 
Secucities  Co.,  complainant  and  Petitioner;  that  he 
has  read  the  above  and  foregoing  Reply,  knows  the 
contents  thereof  and  the  same  are  true  as  he  ver- 
ily believes. 

GEO.  L.  KIMMEL 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  July,  1942. 

(Notarial  Seal)    W.  A.  SCHMITZ, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

[Endorsed]:  Filed  Jul.  21,  1942.  [51] 


[Title  of  Court  and  Cause.] 

REPLY  OF  CHARLES  P.  ROBBINS  TO 
ANSWER  OF  FRANK  J.  KUHL 

Comes  now  the  above  Cross-Defendant,  Charles 
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P.  Robbins,  Sharebolders  agent  for  the  Sharehold- 
ers of  The  Excliange  National  Bank  of  Spokane, 
Washington  and  in  Reply  to  the  Answer  of  Defend- 
ant Frank  J.  Kuhl,  Collector  of  Internal  Revenue 
for  Wisconsin,  admits,  denies  and  alleges  as  fol- 
lows: 

— 1— 
Admits  paragraph  — 1 —  thereof. 

2 

Admits  paragraph  — 2 —  thereof. 

— 3— 
Denies  paragraph  — 3 —  thereof. 


Denies  paragraph  — 4 —  thereof. 

— 5— 
Denies  paragraph  — 5 —  thereof. 

— 6— 

Denies  paragraph  — 6 —  thereof. 

— 7— 
Denies  paragraph  — 7 —  thereof. 

— 8— 
Denies  paragraph  — 8 —  thereof  except  that  this 
answering  cross   defendant  has  withheld   pajanent 
of  the  money  involved. 

— 9— 

Denies  paragraph  — 9 —  thereof. 
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—10— 
Denies  paragraph  — 10 —  thereof  and  each  and 
every  allegation,  matter  and  thing  therein  contained, 
save  that  there  was  an  attempted  service  of  an 
alleged  writ  of  fieri  facias  shown  to  but  not  served 
on  this  cross  defendant,  and  admits  that  an  alleged 
writ  of  garnishment  was  issued  therein  and  directed 
to  this  cross-defendant  and  attempted  to  be  served 
on  him,  but  he  specifically  denies  that  either  and 
both  of  said  writs  were  in  fact  duly  and  lawfully 
served  on  him  and  denies  [52]  that  the  Court  issu- 
ing them  had  jurisdiction  of  this  cross  defendant 
and  denies  that  said  Court  had  jurisdiction  or  au- 
thority to  serve  them  or  either  of  them  on  this  cross 
defendant. 

—11— 

Does  not  have  sufficient  knowledge,  or  information 
as  to  the  matters  in  paragraph  — 11 —  to  form  a 
belief  and  therefor  denies  the  same. 

—12— 

Denies  paragraph  — 12 —  thereof. 

Wherefore  Having  Replied  in  Full,  this  cross 
defendant  prays  for  the  relief  and  attorney  fee  as 
his  original  pleading  and  complaint  herein  prayed 
for. 

THOS.  A.  E.  LALLY, 

Attorney    for    Cross-Defend- 
ant. 
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State  of  Washington, 
County  of  Spokane — ss. 

Charles  P.  Robbins,  being  first  duly  sworn  upon 
oath  deposes  and  says  that  he  is  the  Shareholders 
Agent  of  the  Shareholders  of  the  Exchange  Na- 
tional Bank  of  Spokane,  Washington,  the  Cross 
Defendant  above  named;  that  he  has  read  the  fore- 
going reply,  knows  the  contents  thereof  and  the  same 
is  true  as  he  verily  believes. 

CHARLES  P.  ROBBINS. 


Subscribed  and  sworn  to  before  me  this  28th  day 
of  July,  1942. 
[Notarial  Seal]  THOS.  A.  E.  LALLY, 

Notary     Public     residing     at 
Spokane. 

Received  copy  hereof  this  28  day  of  July,  1942. 

WITHERSPOON,       WITHER- 
SPOON    &    KELLEY. 
Attorneys  for  the  Plaintiff. 

EDWARD  M.  CONNELLY, 
HARVEY  ERICKSON, 

Attorneys  for  defendant  and  for  intervenor,  Frank 
J.  Kuhl,  Collector  of  Internal  Revenue  for 
Wisconsin  and  United  States  of  America. 

[Endorsed] :  Filed  Jul.  28,  1942.  [53] 
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[Title  of  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

Comes  now  Edward  M.  Connelly,  United  States 
Attorney  for  the  Eastern  District  of  Washington, 
and  Harvey  Erickson,  Assistant  United  States  At- 
torney for  said  District,  and  move  the  Court  for  the 
entry  of  Summary  Judgment  under  Court  Rule 
56B. 

This  motion  is  based  upon  the  affidavit  of  Har- 
vey Erickson  hereto  attached  and  upon  the  files 
and  proceedings  herein. 

EDWARD  M.  CONNELLY, 

United  States  Attorney. 
HARVEY  ERICKSON, 

Assistant   United    States   At- 
torney. 

AFFIDAVIT 

State  of  Washington, 
County  of  Spokane — ss. 

Harvey  Erickson,  being  first  duly  sworn,  upon 
oath  deposes  and  says: 

That  he  is  Assistant  United  States  Attorney  for 
the  Eastern  District  of  Washington; 

That  the  United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  in  Civil  Action 
No.  5079,  has  already  determined  that  the  tax  lien 
of  the  United  States  attached  as  against  the  prop- 
erty of  Judson  G.  Rosebush  on  February  18,  1934,. 
upon  receipt  by  the  Collector  of  Internal  Revenue 
of  the  assessment  list  for  the  aforesaid  1928  tax 
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liability;  and  the  attempted  transfer  on  October  7, 
1935,  of  said  stock,  and  the  right  to  dividends 
thereon  by  the  said  Jndson  G.  Rosebush  to  the  said 
Barbara  J.  McNaughton  Rosebush  was  without  legal 
effect ; 

That  on  July  27,  1937,  the  Investment  and  Se- 
curities Company,  through  its  agents,  L.  A.  Stilson, 
Vice-President,  and  George  L.  Kimmel,  Secretary, 
entered  into  an  agreement  with  Judson  G.  Rose- 
bush, whereby  it  was  provided  that  the  said  Jud- 
son G.  Rosebush  would  transfer  to)the  said  Invest- 
ment and  Securities  Company  any  recovery  that 
the  said  Rosebush  might  receive  as  a  result  of  pay- 
ments on  stock  assessments  of  the  Exchange  Na- 
tional Bank  of  Spokane,  Washington.  [54] 

It  was  further  provided  in  the  agreement  that 
the  Collector  of  Internal  Revenue  has  filed  an  order 
of  distraint  against  the  said  Rosebush  and  that  this 
assignment  of  July  27,  1937  is  subsequent  and  jun- 
ior to  any  lien  against  the  said  recovery  that  the 
said  Collector  of  Internal  Revenue  may  have  ac- 
quired by  virtue  of  such  order  of  distraint.  Said 
agreement  is  attached  to  the  Answer  of  the  United/ 
States  in  Intervention  as  Exhibit  "B"  thereto,  and 
is  admitted  by  counsel  for  the  Investment  and  Se- 
curities Company  to  be  a  verbatim  copy  of  the  orig- 
inal agreement  executed  on  July  27,  1937,  by  and 
between  Judson  G.  Rosebush  and  the  Investment 
and  Securities  Company. 

HARVEY  ERICKSON. 
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Subscribed  and  sworn  to  before  me  this  18th  day 
of  August,  1942. 

(Notarial  Seal)  EDWARD  M.  CONNELLY, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

Received  copy  hereof  this  18th  day  of  August, 
1942. 

WITHERSPOON,   WITHER- 
SPOON  &    KELLEY. 

Attorneys  for  Complainant  in 
Intervention,  Investment 
and  Securities  Co. 

Received  copy  hereof  this  18tli  day  of  August, 
1942. 

THOS.  A.  E.  LALLY, 

Attorney  for  Cross-Defend- 
ant. 

[Endorsed]:  Filed  Aug.  18,  1942.  [55] 


[Title  of  Court  and  Cause.] 

PETITION  TO  HAVE  SUPPLEMENTAL  COM- 
PLAINT FILED  AND  THAT  PROCESS 
ISSUE  TO  JUDSON  G.  ROSEBUSH  AND 
BARBARA  J.  McNAUGHTON  ROSEBUSH 

The  above  named  Interpleader,  Charles  P.  Bobbins, 
respectfully  shows  the  Court: 

— 1— 

That  he  has  deposited  in  the  registry  and  with  the 
clerk    of   the    above    entitled    Court    the    sum    of 
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$6,500.00  which  was  ordinarily  payable  by  him  to 
Judson  G.  Rosebush  who  is  and  who  was  a  share- 
holder of  The  Exchange  National  Bank  of  Spokane, 
Washington,  an  insolvent  national  banking  asso- 
ciation, because  of  assessments  paid  by  said  Rose- 
bush on  his  liability  as  such  shareholder  and  be- 
cause of  moneys  collected  by  the  said  Interpleader 
for  the  benefit  of  all  of  such  shareholders  who  have 
so  paid  their  said  assessments. 

— 2— 

That  because  said  money  was  claimed  by  the 
above  named  Investment  and  Securities  Co.  and  by 
the  above  named  Frank  J.  Kuhl,  as  Collector  of 
Internal  Revenue  for  Wisconsin,  and  because  each 
of  them  threatened  interpleader  with  suit  if  he  paid 
any  of  said  money  to  the  other,  this  interpleader 
filed  his  original  petition  herein,  in  the  form  of 
interpleader  and  thereafter  deposited  said  sum  in 
said  registry,  and  the  said  Investment  and  Securi- 
ties Co.  and  the  said  Collector  of  Internal  Reve- 
nue for  Wisconsin  appeared  herein  and  filed  an- 
swer and  pleadings  alleging  their  respective  rights 
to  said  money. 

— 3— 

That  about  August  11th,  1942,  interpleader  first 
learned  and  had  first  reason  to  learn,  in  the  taking 
of  the  deposition  of  said  Judson  G.  Rosebush,  that 
he  had  on  October  7th,  1935,  transferred  or  at- 
tempted to  transfer  to  his  wife  Barber  J.  Mc- 
Naughton  Rosebush  some  or  all  of  his  right,  title 
and  interest  in  and  to  the  said  money  payable  to 
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him  by  the  said  interpleader  as  a  result  of  the  pay- 
ment of  said  assessments. 


That  ever  since  said  date  interpleader  has  been  at- 
tempting to  have  the  said  Judson  G.  Rosebush  and 
wife  execute  a  waiver  and  release  of  their  claim 
and  right,  title  and  interest  to  said  moneys  and  have 
had  letters  pass  between  them,  and  their  attorneys 
and  interpleader  and  his  attorney;  that  the  said 
Rosebush  and  wife  never  refused  to  execute  such 
waiver  and  release  until  interpleader's  attorney  on 
September  26th,  1942,  received  a  letter  from  the  at- 
torneys of  the  said  [56]  Rosebush  and  wife  in  which 
they  refused  to  execute  such  a  waiver  or  release 
and  in  which  they  suggested  that  said  wife  be  joined 
as  a  party  to  this  action. 

— 5 — 
That  none  of  the  facts  regarding  the  claims  of 
the  said  Rosebush  and  wife  were  known  to  inter- 
pleader at  the  time  of  filing  his  original  bill  herein 
and  at  the  time  he  answered  the  pleading  of  the 
other  two  said  claimants. 

— 6— 
That  if  the  said  Rosebush  and  wife  are  not  made 
party  defendants  to  this  action,  and  the  Court  makes  ■ 
disposition  of  said  money,  the  said  Rosebush  and 
wife  can  and  probably  will  institute  suit  therefor 
against  this  interpleader.  Wherefore:  This  Inter- 
pleader Prays  that  the  supplemental  petition  and 
complaint  he  filed  with  this  motion  in  the  above 
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Court  be  allowed  to  remain  filed;  that  sixty  day 
summons  issue  to  each  said  Rose})Ush  and  wife  if 
found  out  of  the  State  of  Washington  and  twenty 
day  summons  if  found  within  said  state,  orderinji^ 
them  to  appear  and  answer  the  same. 

THOS.  A.  E.  LALLY, 

Solicitor      for      said      Inter- 
pleader. 

State  of  Washington, 
County  of  Spokane — ss. 

Charles  P.  Robbins,  being  first  duly  sworn  ui)on 
oath,  deposes  and  says  that  he  is  the  interpleader, 
petitioner  named  in  the  foregoing  petition ;  that  he 
has  read  the  same,  knows  the  contents  thereof  and 
the  same  is  true  as  therein  stated  as  he  verily  be- 
lieves. 

CHARLES  P.  ROBBINS, 
Subscribed  and  sworn  to  before  me  this  29th  day 
of  September,  1942. 
[Notarial  Seal]  THOS.  A.  E.  LALLY, 

Notary     Public     residing    in 
Spokane. 
Received  copy  hereof  this  5  day  of  October,  1942. 
WITHERSPOON,        WITHER- 
SPOON  &  KELLEY, 
Attorneys  for  Investment  and 
Securities  Co. 
EDWARD  M.  CONNELLY  & 
HARVEY  ERICKSON, 

Attorneys    for    Frank    Kuhl, 
Collector. 
[Endorsed] :  Filed  Oct.  5,  1942.  [57] 
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lu  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

Number  235 

INVESTMENT  AND  SECURITIES  CO.,  a  cor- 
poration, 

vs. 

CHARLES  P.  ROBBINS,  Shareholders  Agent  of 
the  Shareholders  of  the  Exchange  National 
Bank  of  Spokane,  and  Insolvent  National 
Banking  Association, 

Interpleader  and  Cross  Defendant 

vs. 

FRANK  KUHL,  Collector  of  Internal  Revenue  for 
Wisconsin, 

Defendant 

vs. 

JUDSON  G.  ROSEBUSH  and  BARBARA  J. 
McNAUGHTON  ROSEBUSH, 

Defendants 

ORDER  GRANTING  PETITION  OF  CHARLES 
P.  ROBBINS,  SHAREHOLDERS  AGENT, 
FILING  SUPPLEMENTAL  COMPLAINT 
AND  THAT  PROCESS  ISSUE 

This  cause  coming  on  for  hearing  on  this  date 
on  the  petition  of  Charles  P.  Robbins  Shareholders 
Agent  of  the  Sa/^reholders  of  Exchange  National 
Bank,  for  this  order  and  it  appearing  from  said 
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pettion  that  Judson  G.  Rosebush  and  Barbara  J. 
McNaughton  Rosebush  his  wife  are  proper  and 
necessary  parties  to  this  action  therefore  it  is 

Ordered  that  the  supplemental  petition  and  com- 
plaint of  saod  Charles  P.  Robbins,  as  such  share- 
holders agent  shall  be  filed  and  that  the  clerk  of 
the  above  Court  shall  issue  proper  and  appropriate 
summons  therefor. 

Done  in  open  Court  this  5  day  of  October,  1942. 
L.  B.  SCHWELLENBACH 

Judge. 

Presented  by 

THOS  A  E  LALLY 

Attorney  for  said  Charles  P. 
Robbins. 

Approved  as  to  form. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Investment  and 
Securities  Co. 
EDWARD  M.  CONNELLY  & 
HARVEY  ERICKSON 
Collector. 

[Endorsed] :     Filed  Oct  5  1942.  [58] 
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£Title  of  Court  and  Cause.] 

SUPPLEMENTAL  PETITION  AND 
COMPLAINT 

The  above  named  Interpleader,  Charles  P.  Rob- 
binsj  as  above  described  alleges  against  against  the 
^bove  named  persons: 

— 1— 

That  Charles  P.  Robbins  is  the  duly  elected, 
qualified  and  acting  shareholders  Agent  for  the 
Shareholders  of  the  Exchange  National  Bank  of 
Spokane,  Wasliingion,  an  insolvent  National  Bank- 
mug  Association;  that  the  above  named  Investment 
and  Securities  Co.  is  a  corporation  organized  under 
the  laws  of  the  State  of  Washington  with  its  prin- 
cipal place  of  business  in  Spokane,  Washington; 
that  the  above  named  Frank  Kulil  is  collector  of 
internal  revenue  for  the  State  of  Wisconsin;  that 
the  above  named  Judson  G.  Rosebush  and  Barbara 
J.  'McNaughton  Rosebush  are  husband  and  wife 
married  one  to  the  other  and  are  residents  of 
Appleton,  Wisconsin. 

— 2— 
That  all  of  the  debts  and  obligations  of  the  said 
association  dues  its  creditors  have  heretofore  been 
paid  by  the  receiver  thereof. 

— 3— 
That  said  shareholders  agent  has  reduced  to  cash 
all  of  the  assets  that  were  delivered  to  him  by  the 
Receiver  of  the  said  association  and  has  made  dis- 
tribution of  the  greater  part  of  said  cash  to  the 
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shareholders  of  said  association  who  liave  j)aid  th(iir 
stock  assessment;  that  in  said  cash  was  the  sum 
of  $6,500.00  ordinarily  i)ayable  by  said  interpleader 
to  the  said  Judson  G.  Rosebush  because  of  such 
stock  assessment  paid  by  him  to  the  receiver  of  said 
association;  that  because  of  the  facts  hereinafter 
set  out,  this  interpleader  in  1941  deposited  in  the 
registry  of  the  above  court  and  with  the  Clerk 
thereof  the  sum  of  $6,500.00  aforesaid  and  filed  his 
plea  in  the  above  court  asking  the  Court  to  deter- 
mine which  claimant  was  entitled  thereto. 


That  said  Investment  and  Security  Co.  and  said 
Frank  Kuhl,  Collector  of  Internal  Revenue  for 
Wisconsin,  during  1941  at  present  and  for  some 
years  prior  have  each  made  adverse  claims  to  the 
said  money  and  any  additional  money  that  this 
interpleader  might  thereafter  have  and  that  would 
ordinarily  be  payable  to  said  Judson  G.  Rosebush; 
and  threatened  to  sue  this  interpleader  if  he  paid 
any  of  said  sums  to  any  one  except  the  said  re- 
spective claimant. 

— 5— 
That  since  this  interpleader  filed  his  original 
petition  herein  the  said  Investments  and  Securiites 
Co.  and  the  said  Frank  Kuhl  as  such  collector  of 
internal  [59]  revenue  have  filed  their  pleadings 
herein  setting  out  their  respective  claims  to  the 
said  money; 

— 6— 
That  as  this  interpleader  is  informed  and  believes 
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and  on  information  and  belief  alleges  the  facts  to 
be  that  the  said  defendants  Judson  G.  Rosebush 
and  Barbara  J.  McNaughton  Rosebush  each  or 
both  of  them  assert  some  claim  of  right,  title  or 
interest  in  and  to  the  said  $6,500.00  and  such  addi- 
tional sums  of  money  as  said  interpleader  may 
have  hereafter  and  ordinarily  payable  to  the  said 
Judson  G.  Rosebush. 

— 7— 
That  this  interpleader  does  not  know  which  of 
the  said  persons  have  the  prior  or  valid  right  to 
the  possession  of  the  said  moneys  and  will  not 
know  until  the  said  defendants  Judson  G.  Rosebush 
and  Barbara  J.  McNaughton  Rosebush  file  their 
answer  or  other  pleading  herein  setting  out  their 
right,  title  and  interest  in  and  to  said  money  and 
until  the  above  Court  shall  have  heard  all  of  the 
evidence  and  facts  relied  upon  and  offered  by  the 
said  Investment  and  Securities  Co.  the  said  Frank 
Kuhl,  Collector  of  Internal  Revenue  for  Wisconsin 
and  the  said  Judson  G.  Rosebush  and  Barbara  J. 
McNaughton  Rosebush. 

— 8— 
That  the  sum  of  $250.00  and  his  costs  is  a  reason- 
able sum  to  be  allowed  this  interpleader  as  attorney 
fees  from  the  said  sum  or  from  the  unprevailing 
parties  hereto. 

Wherefore  Interpleader  Prays  Decree,  decreeing : 
which  of  the  said  persons  or  corporation  is  entitled 
to  the  said  $6,500.00  and  such  additional  sum  as 
he  may  have  and  ordinarily  payable  to  the  said 
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Judson  G.  Rosebush;  that  the  said  Judson  G.  Rose- 
bush and  Barbara  J.  McNaughton  Rosebush  and 
other  parties  hereto  by  answer  or  other  appropriate 
pleading  set  out  their  right  title,  lion,  equity  and 
interest  and  ownership  in  and  to  any  and  all  of 
said  money;  that  if  any  of  them  fail  to  so  plead 
and  fail  to  establish  their  prior  right  or  lien  to 
said  money  that  they  be  foreclosed  and  barred 
from  thereafter  asserting  any  claim  thereto  and 
from  commencing  any  suit  or  action  against  the 
interpleader  as  such  shareholders  agent  or  otherwise 
to  recover  the  same  or  any  aprt  or  on  account 
thereof;  that  he  be  allowed  attorney  fee  in  the 
sum  of  $250.00  and  his  costs  from  said  money  or 
from  such  of  the  parties  hereto  as  may  have  the 
inferior  right  to  such  money  and  for  [60]  such 
other  relief  as  is  just. 

THOS  A  E  LALLY 

Attorney  for   Interpleader. 

1123  Paulsen  Bldg. 

Spokane,  Washington. 

State  of  Washington 
County  of  Spokane — ss. 

Charles  P.  Robbins,  being  forst  duly  sworn  upon 
oath  deposes  and  says  that  he  is  the  interpleader; 
that  he  has  read  the  foregoing,  knows  the  contents 
thereof  and  believes  the  same  to  be  true. 

CHARLES  P.  ROBBINS 
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Subscribed  and  sworn  to  before  me  this  28th  day 
of  Sept.  1942. 
[Notarial  Seal]     THOS  A.  E.  LALLY 

Notary  Public  residing  at 
Spokane,  Wash. 

Received  Copy  Hereof  This  5th  day  of  October 
1942  and  Consent  to  the  Filing  Hereof. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Investment  and 
Securities  Co. 
EDWARD  M.  CONNELLY  & 
HARVEY  ERICKSON 
Attorneys  for  Frank  Kuhl, 
Collector 

[Endorsed] :     Filed  Oct  5  1942.  [61] 


[Title  of  Court  and  Cause.] 

SUMMONS  (Sixty  days) 

To  the  above  named:  Supplemental  Defendants, 
Judson  G.  Rosebush  and  Barbara  J.  McNaugh- 
ton  Rosebush,  his  wife 

You  are  hereby  summoned  and  required  to  serve 
upon 

Witherspoon,  Witherspoon  &  Kelley,  Peyton  Build- 
ing, Spokane,  Washington,  Attorneys  for  In- 
vestment and  Securities  Co.  a  corporation. 
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Thomas  A.  E.  Lally,  Paulsen  Building,  Spokane, 
Washington,  Attorney  for  Charles  P.  Robbins, 
Shareholders'  Agent  of  the  Shareholders  of 
The  Exchange  National  Bank  of  Spokane,  an 
insolvent  National   Banking  Association, 

and 

Edward  M.  Connelly,  United  States  Attorney,  Spo- 
kane, Washington,  Attorney  for  Frank  J.  Kuhl, 
Collector  of  Internal   Revenue  for  Wisconsin 

an  answer  to  the  supplemental  petition  and  com- 
plaint which  is  herewith  served  upon  you,  within 
sixty  days  after  service  of  this  summons  upon  you, 
exclusive  of  the  day  of  service.  If  you  fail  to  do  so,' 
judgment  by  default  will  be  taken  against  you  for 
the  relief  demanded  in  the  supplemental  petition 
and  complaint. 

[Seal]                A.  A.  LaFRAMBOISE 
Clerk  of  Court 
By    

Deputy  Clerk 
Bated  October  6,  1942 

RETURN  ON  SERVICE  OF  WRIT  EASTERN 
DISTRICT  OF  WISCONSIN,  ss. 

I  hereby  certify  and  return,  that  on  the  13th  day 
of  October  1942,  I  received  the  within  summons 
<&  and  served  them  on  the  within  name.s-  Judson 
O.  Rosebush  c^^  Barbara  J.  Rosebush  by  showing 
them  this  summons  and  delivering  to  each  personally 
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a  true  copy  thereof,  this  14th  day  of  October  1942 
at  Appleton  Wisconsin. 

ANTON  J.  LUKASZEWICZ 
United  States  Marshal. 
By    RUSSELL  C.  KNIGHT 
Deputy  United  States 
Marshal. 
Marshal's  Fees 
Travel       $7.92 
Service        4.00 


11.92 


Subscribed  and  sworn  to  before  me,  a 
this  day  of 19 ... . 


(Note. — Affidavit  required  only  if  service  is  made 
by  a  person  other  than  a  United  States  Marshal  or 
his  deputy.) 

[Endorsed] :    Filed  Oct  19  1942.  [62] 


[Title  of  Court  and  Cause.] 

MARSHAL'S  RETURN  OF  SERVICE  (SIXTY 
DAY  SUMMONS  AND  SUPPLEMENTAL 
PETITION  AND   COMPLAINT) 

I,  Russell  C.  Knight  being  first  duly  sworn  upon 
oath  deposes  and  says  that  at  all  times  herein  men- 
tioned he  was  and  now  is  a  Deputy  U.  S.  Marshal 
of  the  United  States  District  Court,  Eastern  Dis- 
trict and  says  that  on  the  14th   day  of  October, 
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1942  in  the  City  of  Appletoii,  Wis.  and  County  of 
Outagamie,  State  of  Wisconsin,  I  did  personally 
served  the  60  day  summons  and  copy  of  Supple- 
mental Petition  and  Complaint  ui)on  each  Judson 
G.  Rosebush  and  Barbara  J.  Rosebush,  by  deliver- 
ing to  and  leaving  with  each  a  true  copy  thereof,  on 
the  14th  day  of  October  A.  D.  1942  at  Appleton, 
Wisconsin. 

ANTON  J.  LUKASZEWICZ 

U.  S.  Marshal 
By   RUSSELL  C.  KNIGHT 

Deputy 

Service    4.00 

Travel 7.92 


$11.92 
[Endorsed] :     Filed  Nov  17  1942.  [63] 
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In  the  District  Court  of  the  United  States  for  tlie 
Eastern  District  of  Washington,  Northern 
Division 

No.  235 

INVESTMENT  AND  SECURITIES  COMPANY, 
a  corporation, 

Plaintiff, 
vs. 

CHARLES  P.  ROBBINS,  Shareholders'  Agent  of 
the  Shareholders  of  The  Exchange  National 
Bank  of  Spokane,  Washington, 

Cross-Defendant, 

FRANK  J.  KUHL,  Collector  of  Internal  Revenue 
for  Wisconsin, 

Defendant, 

UNITED  STATES  OP  AMERICA, 

Intervenor, 

JUDSON  G.  ROSEBUSH  and  BARBARA  J. 
McNAUGHTON  ROSEBUSH, 

Defendants. 

MOTION  TO  VACATE  ORDER  JOINING  JUD- 
SON G.  ROSEBUSH  AND  BARBARA  J. 
McNAUGHTON  ROSEBUSH  AS  DEFEND- 
ANTS 

Come  now  Edward  M.  Connelly,  United  States 
Attorney  for  the  Eastern  District  of  Washington, 
and  Harvey  Erickson,  Assistant  United  States  At- 
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torney  for  said  District,  and  move  the  Court  to 
vacate  its  order  of  October  5,  1942,  granting  the 
petition  of  Charles  P.  Robbins,  Shareholders'  Agent, 
to  file  a  supplemental  complaint  against  Judson  G. 
Rosebush  and  Barbara  J.  McNaughton  Rosebush 
as  additional  defendants; 

And  petitioners  further  move  for  the  Court  to 
strike  the  sui)plemental  petition  and  complaint  of 
Charles  P.  Robbins  filed  on  said  date. 

This  motion  is  based  upon  the  records  and  files 
herein  and  the  opinion  of  the  United  States  District 
Court  for  the  Eastern  District  of  Wisconsin  ren- 
dered in  the  case  of  United  States  of  America  v. 
Judson  G.  Rosebush,  defendant,  Charles  P.  Robbins, 
Shareholders'  Agent  for  the  Shareholders  of  Ex- 
change National  Bank  of  Spokane,  Washington, 
garnishee-defendant,  and  Barbara  J.  McNaughton 
Rosebush,  additional  defendant. 

EDWARD  M.  CONNELLY 
United  States  Attorney 
HARVEY  ERICKSON 
Assistant  United  States 
Attorney  [64] 

Copy  received  this  23rd  day  of  October,  1942. 
THOS  A  E  LALLY 

Attorney  for  Charles  P. 
Robbins 

[Endorsed]:     Filed  Oct  23  1942.  [65] 
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[Title  of  Court  and  Cause.] 

AFFIDAVIT  RESISTANCE  OF  CHARLES  P. 
ROBBINS,  SHAREHOLDERS  AGENT  TO 
THE  MOTION  OF  THE  UNITED  STATES 
ATTORNEY  TO  VACATE  THE  ORDER 
JOINING  JUDSON  G.  ROSEBUSH  AND 
BARBARA  J.  McNAUGHTON  ROSEBUSH 

State  of  Washington 
County  of  Spokane — ss. 

Charles  P.  Bobbins  being  first  duly  sworn  upon 
oath  deposes  and  says:  that  he  is  the  above  named 
Shareholders,  Agent  Cross-Defendant  herein;  that 
the  supplemental  complaint  of  this  affiant  against 
the  parties  above  named  and  particularly  against 
the  said  Judson  G.  Rosebush  and  Barbara  J. 
McNaughton  Rosebush  and  the  Order  permitting 
the  filing  and  service  of  the  same,  was  done  with 
the  permission  of  all  of  the  parties  hereto; 

that  there  is  no  such  case  as  cited  by  the  United 
States  Attorney  in  his  motion  to  strike  the  order 
of  this  Court,  in  that  this  affiant  was  not  a  party 
to  the  said  alleged  or  any  other  action  in  the 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Wisconsin  or  elsewhere  in  which  the  said 
Judson  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush  or  either  of  them  were  parties;  that  any 
opinion,  order  or  judgment  or  decree  in  any  action 
or  suit  involving  any  of  the  parties  hereto  was 
and  is  not  res  adjudicata  as  to  the  said  two  persons 
and  this  affiant  because  this  affiant  has  never 
appeared  in  or  been  a  party  plaintiff  or  defendant 
in  any  action  or  suit  in  which  any  of  said  parties 
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was  such  a  x>arty  save  in  the  main  suit  at  bar  in 
which  said  order  was  issued;  that  the  said  supple- 
mental petition  and  complaint  of  this  affiant  was 
served  on  the  said  Judson  G.  Rosebush  and  Barbara 
J.  McNaughton  Rosebush  in  the  State  of  Wisconsin 
on  October  12th  1942  by  the  United  States  Marshal/; 
that  affiant  was  informed  of  this  fact  by  his  attorney 
who   received  a  defective   return   of  service   from 
said  United  States  Marshal/  and  which  return  was 
sent  back  to  said  marshal/  for  proper  execution; 
that  unless  the  filing  and  serving  of  said  supple- 
mental   petition    and    complaint    against    the    said 
Judson  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush  are  permitted  to  stand  and  the  said  two 
persons  forced  to  answer  or  default  thereto,  this 
affiant  can  be  sued  by  them  after  the  determination 
of  the  above  main  suit  for  the  same  identical  money 
in  suit  herein  and  after  the  above  Court  shall  have 
decreed  herein  that  the  same  shall  be  paid  to  some 
of  the  other  parties  already  a  party  herein;  [mi^ 
that  the  said  supplemental  petition  and  complaint 
will  terminate  all  possible  other  suits  by  either  or 
any  of  said  parties  against  this  affiant,  and  unless 
it  is  so  finally  determined  herein  he  will  be  unable 
to  terminate  his  trust  as  such  Shareholders  Agent 
and  as  such  officer  of  and  answerable  to  this  Court ; 
that  except  for  the  final  disposition  of  the  money 
he  has  deposited  herein  for   the   Court   to   finally 
dispose  of,  his  duties  as  such  officer  and  agent  are 
now  complete. 

CHAS.  P.  ROBBINS 
Shareholders   Agent   of   the    Shareholders    of    The 
Exchange  National  Bank  of  Spokane,  Wash. 
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Subscribed  and  sworn  to  before  me  this  27th  day 
of  October  1942. 
[Notarial  Seal]     THOS  A  E  LALLY 

Notary   Public   residing   in 
Spokane,  Wash. 
THOS  A  E  LALLY 

Attorney  for  said  Shareholders 
Agent. 
Received  copy  hereof  this  27th  day  of  October 
1942. 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Investment  and 
Securities  Company. 
EDWARD  M.  CONNELLY  & 
HARVEY  ERICKSON 
United  States  Attorney 

[Endorsed] :    Filed  Oct  27  1942.  [67] 


[Title  of  Court  and  Cause.] 

DECREE  AGAINST  SUPPLEMENTAL  DE- 
FENDANTS, JUDSON  G.  ROSEBUSH  AND 
BARBARA  J.  McNAUGHTON  ROSEBUSH 

This  cause  coming  on  for  hearing  on  this  date 
on  oral  motion  of  the  Cross-Defendant,  Charles  P. 
Robbins,  Shareholders  Agent  of  the  Shareholders  of 
The  Exchange  National  Bank  of  Spokane,  Wash- 
ington, for  this  decree,  and  it  appearing  to  the 
Court    that    the    supplemental    petition    and    com- 
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plaint  of  said  Cross  Defendant  together  with  sixty 
days  summons  issued  out  of  this  Court  were  per- 
sonally served  on  the  supplemental  defendants,  Jud- 
son  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush,  his  wife;  that  no  i)leadings,  anser  or 
appearance  was  made  by  either  of  them  herein; 
that  after  more  than  sixty  days  had  elapsed  after 
and  exclusive  of  the  day  and  date  of  service  of 
said  summons  and  comi:)laint  on  them  that  default 
was  entered  herein;  and  the  Court  being  advised  in 
the  premises,  It  Is  Ordered  and  Decreed  that  said 
default  is  hereby  approved;  that  neither  of  said 
Supplemental  Defendants,  Judson  G.  Rosebush  and 
Barbara  J.  McNaughton  Rosebush,  his  wife,  has 
any  right,  title  or  interest  in  or  to  the  $6,500.00 
which  said  Cross  Defendant  has  paid  into  the 
registry  of  this  court  nor  to  any  other  sum  or  siuns 
that  he  may  hereafter  pay  into  said  registry,  nor 
to  any  other  sums  that  said  Cross  Defendant  may 
have  or  may  hereafter  have  as  such  Shareholders 
Agent  and  they  and  each  of  them  are  forever 
barred  from  asserting  any  claims  or  claim  to,  for 
or  against  any  of  said  sums  or  against  the  said 
Shareholders  Agent  on  account  thereof. 

Done  in  open  Court  this  12th  day  of  January 
1943. 

L.  B.  SCHWELLEXBACH 
Judge 

[Endorsed] :     Filed  Jan  12  1943.  [68] 
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[Title  of  Court  and  Cause.] 

ORDER  DENYING  MOTION  OF  UNITED 
STATES  OF  AMERICA  TO  VACATE 
JOINDER  OF  DEFENDANTS  ROSEBUSH 

This  Cause  Coming  on  for  hearing  on  this  date 
on  the  motion  of  The  United  States  Attorney,  on 
behalf  of  the  United  States  of  America  and  Frank 
J.  Kuhl,  Collector  of  Internal  Revenue  for  Wis- 
consin, to  vacate  the  order  of  this  Court  joining 
Judson  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush,  his  vafe  as  parties  defendant  herein, 
and  after  argument  of  Counsel,  and  it  appearing 
that  the  Court  has  heretofore  entered  decree  herein 
against  the  said  Judson  G.  Rosebush  and  Barbara 
J.  McNaughton  Rosebush,  his  wife,  and  the  Court 
being  advised  in  the  premises,  it  is  ordered  that  the 
said  motion  is  and  the  same  be  hereby  denied. 

Done  in  open  Court  this  13th  day  of  January, 
1943 

L.  B.  SCHWELLENBACH 
Judge. 

[Endorsed] :     Filed  Jan  13  1943.  [69] 


[Title  of  Court  and  Cause.] 

ORDER  IN  RE  PRE-TRIAL  HEARING 

This  matter  comes  on  for  hearing  on  a  pre-trial 
conference,  on  the  12th  and  13th  days  of  January, 
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1943,  Mr.  William  V.  Kelley  ax)pearing  as  attorney 
for  the  plaintiff,  Mr.  Thomas  A.  E.  Lally  appearing 
as  attorney  for  cross-defendant  and  interpleader, 
and  Mr.  Harvey  E.  Erickson  appearing  for  de- 
fendant Frank'  J.  Kuhl  and  the  United  States  of 
America. 

Motion  of  the  United  States  for  summary  judg- 
ment presented  and  Denied. 

Decree  against  supplemental  defendants  Judson 
G.  Rosebush  and  Barbara  J.  McNaughton  Rose- 
bush, his  wife,  signed. 

Motion  of  the  United  States  of  America  to  vacate 
order  joining  Judson  G.  Rosebush,  et  ux,  as  parties 
defendant.  Denied.    Order  on  said  motion  signed. 

The  motion  of  the  Investment  &  Securities  Com- 
pany to  make  more  definite  and  certain,  directed 
to  the  answer  of  defendant  Kuhl,  was  then  pre- 
sented and  argued.  In  compliance  with  paragraph 
1  of  plaintiff's  motion  to  make  more  definite  and 
certain,  directed  to  paragraph  7  of  the  answer 
of  defendant  Kuhl,  said  defendant  introduced  De- 
fendant's Exhibits  "1"  to  "14",  which,  with  the 
deposition  of  Judson  G.  Rosebush,  defendant  asserts 
constitutes  in  its  entirety  its  proof  as  to  that  por- 
tion of  paragraph  7  of  his  answer,  as  was  moved 
against  by  the  plaintiff.  Said  exhibits  are  received 
in  evidence  subject  to  the  right  of  the  plaintiff  to 
object  as  to  their  materiality  and  relevancy  at  the 
time  of  the  trial. 

In  response  to  paragraph  2  of  plaintiff's  motion 
to  make  the  answer  of  defendant  Kuhl  more  definite 
and  certain,  said  defendant  asserts  that  its  proof  as 
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to  how  Jiidson  G.  Rosebush  undertook  to  transfer 
his  rights  in  the  stock  and  assessment  on  October 
7,  1935,  to  his  wife,  will  be  limited  to  testimony 
of  said  Rosebush  on  that  point  in  his  deposition. 

Plaintiff's  motion  to  strike  from  paragraph  VII 
of  the  answer  of  the  defendant  Kuhl  is  Denied. 

Plaintiff's  motion  to  strike  from  paragraph  8 
of  the  answer  of  the  defendant  Kuhl  is  Granted. 

Defendant 's  Indentification  15  is  marked,  plaintiff 
agreeing  that  it  may  be  offered  at  the  trial  without 
objection  because  it  is  a  photo-  [70]  static  copy,  but 
reserving  all  other  objections. 

Plaintiff's  motion  to  strike  from  paragraph  10 
of  the  answer  of  defendant  Kuhl  is  Denied  without 
prejudice  to  the  plaintiff's  right  at  the  time  of  the 
trial  to  contend  that  the  issuance  of  the  writ  of 
garnishment  was  ineffectual  and  of  no  legal  con- 
sequence. 

As  to  Paragraph  9  of  the  answer  of  the  De- 
fendant Kuhl,  Defendant's  Indentification  16  is 
marked,  with  the  understanding  that  when  offered 
in  evidence  the  plaintiff  will  raise  no  objection 
because  they  are  photostatic  cojDies  and  will  require 
no  further  identification,  but  reserves  all  other 
objections,  and  it  is  also  stipulated  that  the  assess- 
ment list  was  received  by  the  Collector  of  Internal 
Revenue  at  Milwaukee  on  February  18,  1934,  and 
that  there  was  filed  with  the  Register  of  Deeds 
at  Appleton,  Wisconsin,  and  with  the  Clerk  of  the 
United  States  District  Court  at  Milwaukee,  in 
April,  1934,  the  Government's  Notice  of  Lien,  it 
being  understood  that  by  this  admission  the  plaintiff 
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in  uo  way  admits  the  Government's  contention  as 
to  the  legal  effect  of  said  filings. 

As  to  Paragraph  10  of  the  answer  of  Defendant 
Kuhl,  the  plaintiff  admits  that  on  November  27, 
1941,  judgment  was  entered  in  the  United  States 
District  Court  for  the  Eastern  District  of  Wis- 
consin, against  Judson  G.  Rosebush  in  the  sum 
of  $37,220.85,  on  said  Judson  G.  Rosebush's  1928 
income  tax. 

As  to  complaint  of  the  Investment  &  Securities 
Company,  the  allegations  of  Paragraphs  1,  2,  3,  and 
4  are  admitted  by  all  parties. 

As  to  Paragraph  5  of  said  complaint,  it  is 
stipulated  that  wherever  in  the  pleadings  in  this 
case  reference  is  made  to  the  sum  of  $4,250.00,  it 
shall  be  deemed  to  be  $6500.00. 

As  to  Paragraph  6  of  said  complaint.  Defendant 
Kuhl  admits  the  allegations  of  said  paragraph  but 
asserts  that  the  writ  of  fiere  facias  was  valid. 

As  to  Paragraph  10  of  said  complaint,  all  parties 
agree  that  the  assignment  was  served  on  Charles 
P.  Robbins  by  the  Investment  &  Securities  Com- 
pany March  4,  1938. 

As  to  Paragraph  12  of  said  complaint,  it  is 
admitted  by  all  parties  [71]  that  no  notice  of  tax 
lien  was  filed  in  Spokane  County  or  with  the  Clerk 
of  this  court  prior  to  December  1,  1941. 

It  is  admitted  that  the  Government  has  no  proof 
m  support  of  its  allegation  in  Paragraph  4  of  its 
answer  that  the  money  was  ever  in  the  possession 
of  the  Investment  &  Securities  Company. 
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As  to  the  answer  of  Cross-Defendant  Robbins, 
it  is  stipulated  that  if  attorney's  fees  are  allowed, 
they  shall  be  fixed  by  The  Court  without  submission 
of  evidence. 

This  cause  is  set  for  trial  on  Tuesday,  February 
23,  1943,  at  10  o'clock  A.  M. 

Dated  this  19  day  of  January,  1943. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 
Approved : 

WILLIAM  V.  KELLEY 
Attorney  for  Plaintiff 
THOS.  A  E  LALLY 

Attorney  for  Cross-Defendant 
Robbins 

Approved  as  to  Form  Only 

HARVEY  ERICKSON 
Attorney  for  Defendant  Kuhl   and  United   States 
of  America 

[Endorsed] :    Filed  Jan  19  1943.  [72] 


[Title  of  Court  and  Cause.] 

REPLY    TO    ANSWER    OF    DEFENDANT 
FRANK  J.  KUHL 

Comes  now  comi)lainant  and  petitioner.  Invest- 
ment and  Securities  Co.,  and  replying  to  Answer  of 
Defendant,  Frank  J.  Kuhl,  denies  all  affirmative 
allegations,   matters   and   things   therein   set   forth 
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except  as  admitted  in  the  Order  In  Re:  Pre-Trial 
Conference  of  January  12  and  13,  1943. 

Wherefore,  Comxjlainant  and  petitioner  prays 
that  defendant,  Frank  J.  Kuhl,  take  nothing  by 
his  Answer  and  affirmative  defenses  as  against  com- 
plainant and  petitioner  and  that  complainant  and 
petitioner  have  judgment  against  defendant  Frank 
J.  Kuhl  as  prayed  for  and  for  its  costs  and  dis- 
bursements incurred  herein. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
By  W.  V.  KELLEY 

Attorneys  for  Complainant 
and  Petitioner. 

Copy  Received  this  28th  of  January,  1943. 
EDWARD  M.  CONNELLY 

United  States  Attorney 
Attorneys  for  defendant 

[Endorsed] :     Filed  Jan  28  1943.  [73] 


[Title  of  Court  and  Cause,] 

REPLY    TO    ANSWER    IN    INTERVENTION 
OF  THE  UNITED  STATES  OF  AMERICA 

Comes  now  complainant  and  petitioner,  Invest- 
ment and  Securities  Co.,  and  replying  to  Answer 
In  Intervention  of  apjolicant  for  intervention, 
United  States  of  America,  denies  all  affirmative 
allegations,   matters   and   things   therein   set   forth 
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except  as  admitted  in  the  Order  In  Re:  Pre-Trial 
Conference  of  January  12  and  13,  1945. 

Wherefore,  Complainant  and  petitioner  jorays  that 
-applicant  for  intervention.  United  States  of 
America,  take  nothing  by  its  Answer  and  affirmative 
defenses  as  against  complainant  and  petitioner  and 
that  complainant  and  i^etitioner  have  judgment 
against  applicant  for  intervention.  United  States 
of  America  as  prayed  for  and  for  its  costs  and 
disbursements  incurred  herein. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
By  W.  V.  KELLEY 

Attorneys  for  Complainant 
and  Petitioner. 

Copy  received  this  28th  day  of  January,  1943. 
EDWARD  M.  CONNELLY 
United  States  Attorney 
Attorneys  for  defendant 

[Endorsed] :    Piled  Jan  28  1943.  [74] 


[Title  of  Court  and  Cause.] 

STIPULATION  COMPLAINANT  AND  PETI- 
TIONER MAY  AMEND  REPLIES  TO 
ANSWERS 

The  parties  stipulate  that  complainant  and  peti- 
tioner may  amend  its  replies  to  the  answer  of 
defendant  Frank  J.  Kuhl  and  to  the  answer  in 
intervention  of  the  United  States  of  America 
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Dated  this  13  day  of  Fobrnary,  1943. 

WJTHERSPOON   WITHER- 

SPOON  &  KELLEY 
W.  V.  KELLEY 

Attorneys  for  Complainant 
and  Petitioner 
EDWARD  M.  CONNELLY 
HARVEY  ERICKSON 

Attorneys  for  Defendant  and 
United  States  of  America 

[Endorsed]:     Filed  Feb  13  1943.   [75] 


[Title  of  Court  and  Cause.] 

AMENDED  REPLY  TO  ANSWER  IN  INTER- 
VENTION OF  THE  UNITED  STATES  OF 
AMERICA 

Complainant  and  petitioner,  Investment  and 
Securities  Co.,  pursuant  to  stipulation  and  amend- 
ing its  reply  to  the  answer  in  intervention  of  the 
United  States  of  America,  denies  all  affirmative 
allegations,  matters  and  things  therein  set  forth 
except  as  admitted  in  the  order  iii  re  Pretrial 
Conference  of  January  12  and  13,  1943. 

And  for  a  further  and  separate  reply,  complainant 
and  petitioner  alleges: 

I. 

That  the  claim  of  United  States  of  America  to 
the  sum  of  $6500.00,  or  any  other  sums,  deposited 
in  the  registry  of  this  court  by  the  cross-defendant 
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Charles  P.  Robbins,  is  barred  by  the  provisions 
of  Internal  Revenue  Code  Section  276  (e),  Title  26 
U.  S.  C.  A.  Sec.  276  (c)  ;  that  prior  to  December 
1,  1941  no  notice  of  a  tax  lien  was  filed  either  with 
the  Clerk  of  the  Federal  District  Court  for  the 
Eastern  District  of  Washington,  or  the  County 
Auditor  of  Spokane  County,  Washington ;  that  more 
than  six  years  have  elapsed  since  the  assessment 
list  was  received  by  the  Collector  of  Internal  Rev- 
enue at  Milwaukee,  Wisconsin,  on  February  18, 
1934,  and  since  the  filing  with  the  registrar  of  deeds 
at  Appleton,  Wisconsin,  and  with  the  Clerk  of  the 
United  States  District  Court  at  Milwaukee  in  April, 
1934,  of  the  alleged  Government's  notice  of  Lien 
without  any  attempt  to  collect  said  tax  alleged  in 
defendant's  answer  by  distraint  or  by  court  pro- 
ceedings pursuant  to  Internal  Revenue  Code  Sec- 
tion 276  (c),  Title  26  U.  S.  C.  A.  Sec.  276  (c). 

Wherefore  complainant  and  petitioner  prays  that 
the  United  States  of  America  take  nothing  by  its 
answer  in  intervention  and  that  complainant  and 
petitioner  have  judgment  against  the  United  States 
of  America  as  prayed  for  and  for  its  costs  and 
disbursements  incurred  herein. 

WITHERSPOON  WITHER- 
SPOON  &   KELLEY 
By  W  V  KELLEY 

Attorneys  for  Complainant 
and  Petitioner  [76] 
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Copy  received  this  13th  day  of  Feb,  1943. 

EDWARD  M.  CONNELLY  & 
HARVEY  ERICKSON 

Attorneys  for  Defendants 

[Endorsed] :     Filed  Feb  13  1943.  [77] 


[Title  of  Court  and  Cause.] 

AMENDED    REPLY    TO    ANSWER    OF    DE- 
FENDANT  FRANK   J.   KUHL 

Complainant  and  petitioner,  Investment  and 
Securities  Co.,  pursuant  to  stipulation  and  amend- 
ing its  reply  to  the  answer  of  defendant  Frank 
J.  Kuhl,  denies  all  affirmative  allegations,  matters 
and  things  therein  set  forth  except  as  admitted  in 
the  order  in  re  Pretrial  Conference  of  January  12 
and  13,  1943. 

And  for  a  further  and  separate  reply,  complainant 
and  petitioner  alleges: 

I. 

That  the  claim  of  defendant  Frank  J.  Kuhl  to 
the  sum  of  $6500.00,  or  any  other  sums,  deposited  in 
the  registry  of  this  court  by  the  cross-defendant 
Charles  P.  Robbins,  is  barred  by  the  provisions  of 
Internal  Revenue  Code  Section  276  (c).  Title  26 
U.  S.  C.  A.  Sec.  276  (c) ;  that  prior  to  December 
1,  1941  no  notice  of  a  tax  lien  was  filed  either  with 
the  Clerk  of  the  Federal  District  Court  for  the 
Eastern    District    of    Washington,    or   the    County 
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Auditor  of  Spokane  County,  Washington ;  that  more 
than  six  years  have  elapsed  since  the  assessment 
list  was  received  by  the  Collector  of  Internal  Rev- 
enue at  Milwaukee,  Wisconsin,  on  February  18, 1934, 
and  since  the  filing  with  the  registrar  of  deeds  at 
Appleton,  Wisconsin,  and  with  the  Clerk  of  the 
United  States  District  Court  at  Milwaukee  in  April, 
1934,  of  the  alleged  Government's  Notice  of  Lien 
without  any  attempt  to  collect  said  tax  alleged  in 
defendant's  answer  by  distraint  or  by  court  pro- 
ceedings pursuant  to  Internal  Revenue  Code  Section 
276  (c),  Title  26  U.  S.  C.  A.  Sec.  276  (c). 

Wherefore  complainant  and  petitioner  prays  that 
defendant  Frank  J.  Kuhl,  take  nothing  by  his 
answer  and  affirmative  defenses  as  against  com- 
l^lainant  and  petitioner  and  that  complainant  and 
petitioner  have  judgment  against  defendant  Frank 
J.  Kuhl  as  prayed  for  and  for  its  costs  and  dis- 
bursements incurred  herein. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
By  W.  V.  KELLEY 

Attorneys  for  complainant 
and  petitioner   [78] 

Copy  received  this  13th  day  of  Feb.,  1943. 
EDW.  M.  CONNELLY  & 
HARVEY  ERICKSON 

Attorneys  for  Defendant. 

[Endorsed] :    Filed  Feb  13  1943.  [79] 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington — Northern  Division 

No.  235 

INVESTMENT  AND  SECURITIES  COMPANY, 
a  corporation 

Plaintife, 
vs. 

CHAELES  P.  ROBBINS,  Shareholders'  Agent  of 
The  Shareholders  of  the  Exchange  National 
Bank  of  Spokane,  Washington, 

Cross-Defendant  and  Interpleader 

vs. 

FRANK  J.  KUHL,  Collector  of  Internal  Revenue 
for  Wisconsin, 

Defendant 

UNITED  STATES  OF  AMERICA, 

Additional  Intervener 

vs. 

JUDSON    G.    ROSEBUSH    and    BARBARA    J. 
McNAUGHTON  ROSEBUSH,  his  wife, 
Supplemental   Defendants 

Before  The  Honorable  L.  B.  Schwellenbach,  Judge 
of  the  above-styled  Court  and  District. 

On  February  23,  1943. 
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Appearances : 

For  the  Plaintiff: 

Witlierspoon,  Witherspoon  and  Kelley, 
Counsel. 

For  the  Cross-Defendant: 

Mr.  Thomas  A.  E.  Lally, 
Counsel. 

For  the  Additional  Intervenor,  U.  S.  A.  and  De- 
fendant, Frank  J.  Kuhl,  Collector  of  Internal 
Revenue  District  of  Wisconsin: 

Mr.  Harvey  Erickson, 

Assistant  U.  S.  District  Attorney  for  the 
Eastern  District  of  Washington. 

Reporter : 

J.  J.  Cole. 

STATEMENT  OF  FACTS  [80] 

The  above  entitled  cause  coming  on  for  hearing 
and  for  trial  before  the  Honorable  L.  B.  Schwellen- 
bach,  Judge  of  the  above-styled  Court,  and  all  par- 
ties having  announced  ready  for  trial,  the  following 
proceedings  were  had: 

On  January  12  and  13,  1943,  this  matter  came 
on  for  hearing  on  a  pre-trial  conference,  Mr.  Wil- 
liam V.  Kelley  appearing  as  attorney  for  the  plain- 
tiff, Mr.  Thomas  A.  E.  Lally,  appearing  as  attor- 
ney for  cross-defendant  and  interpleader,  and  Mr. 
Harvey  E.  Erickson  appearing  for  defendant 
Frank  J.  Kuhl,  and  the  United  States  of  America, 
and  the  following  "order  in  re  pre-trial  hearing" 
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was  signed  by  the  Court  on  the  19th  day  of  Janu- 
ary, 1943. 

Motion  of  the  United  States  for  summary  judg- 
ment presented  and  denied. 

Decree  against  supplemental  defendants  Judson 
G.  Rosebush  and  Barbara  J.  McNaughton  Rosebush, 
his  wife  signed. 

Motion  of  the  United  States  of  America  to  va- 
cate order  joining  Judson  G.  Rosebush,  et  ux,  as 
parties  defendant,  denied.  Order  on  said  motion 
signed. 

The  motion  of  the  Investment  &  Securities  Com- 
pany to  make  more  definite  and  certain,  directed 
to  the  answer  of  defendant  Kuhl  was  then  pre- 
sented an  argued.  In  compliance  with  paragraph 
1  of  plaintiff's  motion  to  make  more  definite  and  cer- 
tain, directed  to  paragraph  7  of  the  answer  of  de- 
fendant Kuhl,  said  defendant  introduced  Defend- 
ant's exhibits  '1'  to  '14'  which,  with  the  deposition 
of  Judson  G.  Rosebush,  defendant,  asserts  consti- 
tutes in  its  entirety  is  [82]  proof  as  to  that  portion 
of  paragraph  7  of  his  answer,  as  was  moved  against 
by  the  plaintiff.  Said  exhibits  are  received  in  evi- 
dence subject  to  the  right  of  the  plaintiff  to  ol^ject 
as  to  their  materiality  and  relevancy  at  the  time 
of  the  trial. 

In  response  to  paragraph  2  of  plaintiff's  motion 
to  make  the  answer  of  defendant  Kuhl  more  defi- 
nite and  certain,  said  defendant  asserts  that  its 
proof  as  to  how  Judson  G.  Rosebush  undertook  to 
transfer  his  rights  in  the  stock  and  assessment  on 
October  7,  1935,  to  his  wife,  will  be  limited  to  tes- 
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timony  of  said  Rosebush  on  that  point  in  his  depo- 
sition. 

Plaintiff's  motion  to  strike  from  paragraph  VII 
of  the  answer  of  the  defendant  Kuhl  is  Denied. 

Plaintiff's  motion  to  strike  from  paragraph  8 
of  the  answer  of  the  defendant  Kuhl  is  Granted 

Defendant's  Identification  15  is  marked,  plaintiff 
agreeing  that  it  may  be  offered  at  the  trial  without 
objection  because  it  is  a  photostatic  copy,  but  re- 
serving all  other  objections. 

Plaintiff's  motion  to  strike  from  paragraph  10 
of  the  answer  of  defendant  Kuhl  is  Denied  without 
prejudice  to  the  plaintiff's  right  at  the  time  of  the 
trial  to  contend  that  the  issuance  of  the  writ  of 
garnishment  was  ineffectual  and  of  no  legal  conse- 
quence. 

As  to  Paragraph  9  of  the  answer  of  the  defend- 
ant Kuhl,  Defendant's  Identification  16  is  marked, 
with  the  understanding  that  when  offered  in  evi- 
dence the  [83]  plaintiff  will  raise  no  objection  be- 
cause they  are  photostatic  copies  and  will  require 
no  further  identification,  but  reserves  all  other  ob- 
jections, and  it  is  also  stipulated  that  the  assessment 
list  was  received  by  the  Collector  of  Internal  Reve- 
nue at  Milwaukee  on  February  18,  1934,  and  that 
there  was  filed  with  the  Register  of  Deeds  at  Ap- 
pleton,  Wisconsin,  and  with  the  Clerk  of  the  United 
States  District  Court  at  Milwaukee,  in  April,  1934, 
the  Government's  Notice  of  Lien,  it  being  under- 
stood that  by  this  admission  the  plaintiff  in  no  way 
admits  the  Government's  contention  as  to  the  legal 
effect  of  said  filings. 
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As  to  Paragrapli  10  of  the  answer  of  defendant 
Kuhl,  the  pUiintiff  admits  that  on  November  27, 
1941,  judgment  was  entered  in  the  United  States 
District  Court  for  the  Eastern  District  of  Wiscon- 
sin, against  Judson  G.  Rosebush  in  the  sum  of  $37,- 
220.85,  on  said  Judson  G.  Rosebush's  1928  income 
tax. 

As  to  complaint  of  the  Investment  &  Securities 
Company,  the  allegations  of  Paragraphs  1,  2,  3,  and 
4  are  admitted  by  all  parties. 

As  to  Paragraph  5  of  said  complaint,  it  is  stipu- 
lated that  wherever  in  the  pleadings  in  this  ca';e 
reference  is  made  to  the  sum  of  $4250.00,  it  shall 
be  deemed  to  be  $6500.00. 

As  to  Paragraph  6  of  said  complaint.  Defendant 
Kuhl  admits  the  allegations  of  said  paragraph  bri! 
asserts  that  the  writ  of  fiere  facias  was  valid. 

As  to  Paragraph  10  of  said  complaint,  [84]  all 
parties  agree  that  the  assignment  was  served  on 
Charles  P.  Robbins  by  the  Investment  &  Securi- 
ties Company  March  14,  1938. 

As  to  Paragraph  12  of  said  complaint,  it  is  ad- 
mitted by  all  parties  that  no  notice  of  tax  lien  was 
filed  in  Spokane  County  or  with  the  Clerk  of  this 
conrt  prior  to  December  1,  1941. 

It  is  admitted  that  the  Government  has  no  proof 
in  support  of  its  allegation  in  Paragraph  4  of  its 
answer  that  the  money  was  ever  in  the  possession 
of  the  Investment  &  Securities  Company. 

As  to  the  answer  of  Cross-Defendant  Robbins,  it 
is  stipulated  that  if  attorney's  fees  are  allowed, 
they  shall  be  fixed  by  the  Court  without  submission 
of  evidence. 
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This  cause  is  set  for  trial  on  Tuesday,  February 
23,  1943,  at  10  o'clock  A.  M. 

Mr.  Kelley:  Your  Honor,  would  it  be  in  order 
for  the  record  to  show  that  all  the  allegations  of 
the  complaint  in  intervention  and  petition  for  relief 
on  behalf  of  the  Investment  &  Securities  Company 
are  admitted,  and  the  additional  fact  that  $6500.00 
is  the  sum  that  is  now  on  deposit 

Judge  Schwellenbach :  You  said  *'A11  of  the  al- 
legations", shouldn't  you  say  "All  the  facts  al- 
leged ' ' 

Mr.  Kelley:  Yes,  your  Honor,  I  should  have 
said  all  of  the  facts  alleged ;  that  the  sum  of  $6500.00 
is  now  on  deposit  in  Court.  [85] 

Mr.  Erickson:  I  don't  know  if  I  can  say  that 
or  enter  into  a  stipulation,  if  that  is  what  Mr. 
Kelley  asks,  to  that  effect,  but  I  will  say  so  far 
as  the  facts  of  his  complaint  right  now  there  is  no 
dispute.  The  only  thing  is  as  to  the  conclusions 
of  law  that  he  has  interspersed  with  his  facts. 


L.  A.  STILSON, 

a  witness  called  for  and  on  behalf  of  the  plaintiff, 
having  been  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Kelley: 

Q.     State  your  name  please. 

A.     L.  A.  Stilson. 

Q.     What  is  your  occupation,  Mr.  Stilson  ? 

A.     At  present  I  am  with  the  Old  National  Bank. 
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(Testimony  of  L.  A.  Stilson.) 

Q.  Were  you  formerly  associated  witli  the  In- 
vestment &  Securities  Company?  A.     I  was. 

Q.     For  wliat  period  of  time? 

A.     From  1933  until  January  1942. 

Q.     In  what  capacity? 

A.     As  vice  president. 

Q.  Are  you  the  officer  and  individual  of  the  In- 
vestment &  Securities  Company  who  had  the  Jud- 
son  G.  Rosebush  account?  A.     That's  rij>ht. 

Q.  Briefly,  inform  the  Court  as  to  how  the  In- 
vestment &  Securities  Company  got  that  account 
and  what  was  the  [86]  situation  leading  up  to  the 
execution  of  the  contract  of  July  27,  1937? 

A.  Well,  the  account  came  to  us  from  the  Old 
National  Bank  in  1933  when  the  bank  was  re-or- 
ganized. 

Judge  Schwellenbach :  I  think  the  record  might 
as  well  show  the  Investment  &  Securities  Company 
is  a  company  for  the  collection  and  liquidation  of 
unsatisfied  accounts  at  the  time  the  Old  National 
Bank  went  into  the  hands  of  the  Conservator. 

Mr.  Kelley:     That  is  right. 

Judge  Schwellenbach:  And  that  there  came  in 
as  one  of  the  items  transferred  by  the  Old  National 
Bank  this  account. 

Mr.  Kelley:     That's  right. 

Q.  Then  the  Judson  Rosebush  item  came  in  as 
one  of  the  accounts  transferred  to  you  by  the  Old 
National   Bank?  A.     That  is   correct. 

Q.     What  was  the  status  of  that  account  immedi- 
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(Testimony  of  L.  A.  Stilson.) 

ately  prior  to  the  execution  of  the  contract  on  July 

27,  1937? 

A.     I  don't  understand  exactly 

Q.     What  was  owing  on  the  account? 

A.  Oh,  there  was — originally  it  was  $100,000, 
and  we  foreclosed  on  the  collateral  to  the  amount 
of  about  $25,000.00,  which  left  remaining  a  balance 
of  approximately  $75,000.00  with  a  large  amount  of 
accrued  interest. 

Q.  When  was  your  attention  directed  to  the  fact 
that  Mr.  Rosebush  had  paid  assessments  on  certain 
shares  of  the  Exchange  National  Bank  of  Spo- 
kane? [87] 

A.  We  had  a  file  of  his  financial  statements,  and 
as  I  recall  it  I  ran  into  the  fact  he  had  formerly 
owned  stock  in  the  Exchange  National  in  some  of 
his  old  statements,  and  I  heard  the  Exchange  Na- 
tional would  pay  its  creditors  in  full,  and  have  some 
over  to  pay  over  to  the  former  stockholders  who 
had  paid  their  assessments. 

Q.  Were  you  desirous  of  having  the  Rosebush 
rights  by  virtue  of  the  assessments  he  had  paid  on 
the  Exchange  National  Bank  assigned  to  the  In- 
vestments &  Securities  Company  for  his  indebted- 
ness? A.     Yes. 

Q.     What  steps  did  you  take  to  effectuate  that? 

A.  We  asked  him  to  pledge  it  as  additional  se- 
curity to  his  indebtedness.  At  the  time  we  fore- 
closed the  stock  that  had  been  pledged  there  was  a 
little  argument  on  the  sufficiency  of  our  foreclosure 
and  he  asked  for  some  concession,  the  right  to  re- 
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deem  the  stock,  or  if  it  sold  for  more  than  they 
were  bid  in  at  the  sale,  and  in  general  negotiations 
we  should  agree,  if  he  would  give  us  additional  se- 
curity or  collateral  in  the  form  of  the  Exchange 
claim,  we  would  give  him  certain  concessions  and 
the  right  to  redeem  the  stock  that  had  been  fore- 
closed, or  any  overplus  if  sold  within  a  reasonable 
period  of  time. 

Q.  You  were  attempting  to  collect  the  debt  Rose- 
bush owed  your  institution?  A.     That's  right. 

Q.  You  had  considerable  correspondence  with 
Eosebush  between  the  date  of  March  29,  1937,  until 
the  contract  [88]  of  July  27,  1937,  was  executed. 

A.  Oh  yes,  I  had  correspondence  with  Mr.  Rose- 
bush for  ten  years. 

Q.  In  having  such  correspondence,  what  was 
your  practice  at  the  Investment  &  Securities,  you 
as  an  officer,  with  respect  to  signing  letters  and  so 
forth? 

A.  Well,  ordinarily  the  letters  were  dictated  t(^ 
the  stenographer  and  returned  for  correction  and 
signature,  and  I  would  sign  the  original  and  either 
sign  or  initial  the  copies  as  a  general  rule. 

Q.  Directing  your  attention  to  defendant's  ex- 
hibits marked  for  identification  Exhibits  "2"  to 
"15"  inclusive,  look  those  over  and  state  whether 
or  not  they  appear  to  be  photostatic  copies  of  some 
of  the  correspondence  you  had  with  Mr.  Rosebush 
during  that  period. 

Judge  Schwellenbach :     "15"  was  not  admitted. 
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You  admitted  "1"  to  "14"  inclusive,  but  reserved 

the  right  to  object  to  **15",  Mr.  Kelley. 

Mr.  Kelley:     I  see.     Thank  you,  your  Honor. 

Witness:  These  exhibits  "2"  to  "12"  seem  to 
be  all  photostatic  copies  of  the  original  letters,  ex- 
cept exhibit  "10",  which  was  written  by  Mr.  Kim- 
mel,  who  was  secretary  of  the  Investment  &  Securi- 
ties. These  other  two  exhibits — "14"  I  believe, 
is  deleted  pages  of  the  agreement  when  it  was  cor- 
rected, and  "15"  is  apparently  a  letter  from  Mrs. 
Rosebush  to  Mr.  Rosebush. 

Q.  Directing  your  attention  to  defendant's  ex- 
hibit "10"  being  a  letter  from  Mr.  Kimmel  to  Rose- 
bush, June  30,  [89]  1937 

Judge  Schwellenbach :  Exhibits  "1"  to  "14"  are 
in  evidence? 

Court  Clerk :  They  were  just  marked  for  identi- 
fication. 

Mr.  Kelley:  Well  then,  I  didn't  know  that.  Are 
they  admitted  now? 

Judge  Schwellenbach:  They  are  admitted,  but 
you  can  re-open  if  you  want  to,  and  move  they  be 
stricken. 

Mr.  Kelley:  No,  on  the  contrary,  I  will  offer 
them. 

Judge  Schwellenbach :     You  don't  need  to  do  that. 

[Printer's  Note:  Defendants'  Exhibits  Nos. 
2  to  14  are  set  out  in  full  at  pages  171  to  193 
of  this  printed  record.] 

Q.  Directing  your  attention  to  defendant's  ex- 
hibit "10"  being  the  letter  of  Mr.  Kimmel  to  Mr. 
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Rosebush  under  date  of  June  30,  1937,  how  did  Mr. 

Kimmel  happen  to  write  that  instead  of  yourself? 

A.     I  was  on  vacation  at  the  time. 

Q.  Did  Mr.  Kimmel  have  anything  to  do  with 
the  details  of  this  Judson  Rosebush  account? 

A.     No,  I  handled  the  account. 

Q.  Directing  your  attention  to  defendant's  Ex- 
hibit '*5"  being  the  letter  Rosebush  to  Stilson,  un- 
der date  of  April  20,  1937,  did  you  answer  that 
letter? 

A.  I  believe  that  was  answered — I  recall  that. 
The  offer  was  turned  down.  I  think  our  file  will 
sTiow  when  it  was  turned  down  by  letter  or 

Q.  Handing  you  plaintiff's  exhibit  marked  *'A" 
for  [90]  identification  I  will  ask  you  to  state  what 
that  is. 

A.  This  is  an  office  copy  of  a  letter  dated  April 
28,  written  by  me  and  addressed  to  Mr.  Rosebush  at 
Appleton,  Wisconsin. 

Q.  Directing  your  attention  to  the  second  page, 
what  is  that  in  handwriting  there? 

A.     Those  are  my  initials. 

Q.     Wliat  are  they?  A.     L.  A.  S. 

Q.  Who  wrote  that,  can  you  tell  by  examining 
the  exhibits  who  typed  the  letter  for  you? 

A.  Yes,  the  stenographer's  initial  "G"  refers 
to  Miss  Galbraith  who  was  stenographer  in  our  of- 
fice about  that  time. 

Q.  What  handwriting  is  that  ''Betty  Gal- 
braith"? 
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A.     I  don't  know  whose  handwriting  that  is. 

Mr.  Kelley:  I  would  like  to  offer  plaintiff's  Ex- 
hibit *'A". 

Mr.  Erickson:  I  would  like  to  ask  a  few  ques- 
tions on  voir  dire. 

Judge  Schwellenbach :     Very  well. 

Questions  on  Voir  Dire 

Q.  (By  Mr.  Erickson)  Mr.  Stilson,  do  you 
have  an  independent  recollection  at  this  time  of 
writing  this  letter  at  that  time? 

A.  Yes,  I  have  a  general  recollection  of  refus- 
ing that  offer  and  I  wrote  a  rather  harsh  letter, 
frankly,  more  or  less  giving  him  a  certain  length 
of  time  in  which  to  [91]  conform. 

Q.  According  to  your  practice  in  the  office  there, 
you  signed  the  letters  and  the  girl  in  the  office 
mailed  them?  A.     Yes. 

Q.  And  according  to  the  indication  on  the  let- 
ter, it  was  not  sent  by  registered  mail? 

A.  No,  it  would  be  so  marked  if  sent  by  regis- 
tered mail. 

Q.     And  there  is  no  such  mark  on  it? 

A.     No  such  mark. 

Mr.  Erickson:  I  object  to  the  letter  on  the 
grounds  previously  specified — the  demand  was  made 
upon  us  too  late,  and  the  deposition  of  Mr.  Rose- 
bush does  not  definitely  fix  any  such  letter  as  hav- 
ing been  received,  and  at  the  time  of  the  taking  of 
the  deposition  last  August,  there  was  ample  time 
to  question  Mr.  Rosebush  by  the  plaintiff  more 
thoroughly  on  this  letter,  and,  furthermore,  in  the 
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pre-trial  conference  this  letter  was  not  brought  up 

or  intimated  any  such  letter  was  in  existence. 

Judge  Schwellenbach :  From  my  understanding 
of  the  deposition  as  read,  is  that  he  showed  the  let- 
ter to  Mr.  Rosebush  and  Mr.  Rosebush  said  he  had 
some  recollection  of  a  letter  of  that  sort  and  he 
didn't  think  he  turned  it  over  to  the  government. 
He  showed  it  to  you,  Mr.  Erickson,  and  it's  true 
that  notice  to  produce  was  given  very  late,  but  I 
can't  see  where  there  is  [92]  any  prejudice.  The 
attention  of  the  government  was  called  to  it.  Mr. 
Rosebush  indicated  he  had  received  a  letter  some- 
thing like  this,  and  Mr.  Stilson 's  testimony  he  sent 
the  letter.     I  think  I  will  allow  it. 

Plaintiff's  identitication  "A"  letter,  April 
28th,  received  in  evidence  and  becomes  Plain- 
tiff's Exhibit  '^A". 

[Printer's  Note:  Plaintiff's  Exhibit  "A" 
set  out  in  full  at  page  164  of  this  printed  rec- 
ord.] 

Judge  Schwellenbach:  What  is  the  next  letter 
after  the  28th? 

Mr.  Kelley:     June  2,  defendant's  exhibit  "6". 

Judge  Schwellenbach:  Let  me  see  defendant's 
letter,  Rosebush  wrote  to  you  and  then  your  let- 
ter— wasn't  there  another  letter  from  Rosebush  too. 
'In  other  words,  he  wrote  you  on  April  20th  to  the 
effect  he  would  like  to  buy  this  Inland  Empire  Pa- 
per stock,  you  answer  that  on  April  28th.  Then 
in  your  letter  of  the  2nd  you  say  "In  connection 
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with  your  recent  letter  *  *  *  *  I  do  not  believe  our 
trustees  would  be  in  favor  of  such  a  sale  at  any 
price  *  *  *  *"  — It  seems  to  me  that  would  indicate 
you  received  a  letter  after  you  turned  him  down 
on  April  28th. 

Witness:     That's  right. 

Judge  Schwellenback :  Then  you  refer  to  a  "re- 
cent" letter — that  is  some  indication  of  a  letter  re- 
ceived from  him  in  response  to  your  letter  of  April 
28th. 

Witness:  I  don*t  recall  having  seen  any  in  the 
file. 

Mr.  Kelley:  I  wonder  if  you'd  go  through  [93] 
that  again 

Judge  Schwellenbach :  When  you  say  in  your 
letter  "This  agreement  is  in  accordance  with  our 
understanding ' ' 

Witness:  Mr.  Rosebush  was  in  the  office  on  a 
trip  out  here  about  the  time  we  were  negotiating 
that  agreement  and  I  know  we  discussed  it  to  a 
certain  extent  orally  at  the  time  of  one  of  the  visits. 
I  couldn't  give  you  the  date  of  that  visit,  but  I  do 
remember  one  afternoon  he  was  in  the  office  anti 
we  discussed  such  an  agreement  quite  thoroughly. 

Mr.  Kelley :  Q.  Did  he  or  did  he  not  ever  state 
to  you  he  had  consulted  with  attorneys  in  the  east 
with  respect  to  drawing  such  an  agreement  of  July 
27,  1937? 

A.  I  had  a  good  many  talks  with  Mr.  Rosebush, 
they  were  rather  extended;  sometimes  it  would  be 
two  or  three  hours.     I  remember  a  reference  in  one 
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of  the  conferences  to  Brezeau  &  Graves  who  acted 
for  him — some  eastern  attorneys  and  he  spoke  of 
consulting  them  concerning  such  an  agreement  in 
general  terms,  the  date  of  that  statement  I  can't 
give  you,  we  had  too  many  conferences  and  talks. 

Q.  Well,  directing  your  attention  to  Exhibit  "  C  " 
for  identification  attached  to  the  deposition  to  Jud- 
son  G.  Rosebush  under  date  of  August  11,  1942,  be- 
ing a  letter  in  longhand  and  under  date  of  May 
8,  1937,  state  whether  you  received  that. 

A.     Yes,  I  recall  this  letter. 

Q.  Were  these  conversations  somewheres  around 
the  date  shown  in  that  exhibit  ?  [94] 

A.  Yes,  they  were  while  we  were  negotiating 
the  contract  which  extended  from  some  time  in 
March  until  it  was  actually  signed,  I  believe,  in 
July.  He  was  out  here  on  business  and  dropped  in. 
That  may  have  been  more  than  one  time.  He  fre- 
quently came  out  here  at  that  time. 

Q.  You  received  that  exhibit  to  which  your  at- 
tention has  just  been  directed? 

A.  I  have  no  independent  recollection  of  having 
received  it.  I  presume  it  came  from  our  files. 

Q.     You  recognize  the  hand  writing? 

A.     Yes. 

Q.     And  the  handwriting  is 

A,     Mr.  Rosebush's. 

Mr.  Kelley :     I  would  like  to  offer  it. 

Mr.  Erickson:  It's  already  in  evidence — it's  al- 
ready offered  as  part  of  the  deposition. 

Mr.  Kellcv:     No,  it  isn't. 
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Mr.  Erickson:  The  deposition  was  ordered  pub- 
lished. 

Judge  Schwellenbach :  What  do  you  intend  to 
do  about  this  deposition?  It's  published,  that's  true, 
but  that  doesn  't  make  it  part  of  the  record. 

Mr.  Erickson :  I  intend  to  offer  it  as  part  of  the 
record. 

Judge  Schwellenbach:  Do  you  intend  to  offer 
the  entire  deposition? 

Mr.  Erickson:  Yes,  and  all  the  attached  exhib- 
its. [95] 

Judge  Schwellenbach:  Is  there  any  particular 
reason  for  wanting  to  take  it  out  of  this  deposi- 
tion ? 

Mr.  Kelley:  No,  your  Honor,  except  I  want  to 
make  sure  I  identify  it  properly  for  the  record, 
and  if  admitted  I  wanted  to  ask  the  witness  this 
question 

Q.  Did  you  at  any  time,  orally  or  in  writing, 
at  any  place,  agree  with  Judson  G.  Rosebush  that 
the  tax  lien  of  the  United  States  government  arose 
by  virture  of  the  assessment  received  in  Milwaukee 
in  February  1934  was  a  superior  claim  to  your  con- 
tract claim,  the  contract  of  July  27,  1937,  did  you 
ever  so  agree  or  admit  ? 

A.  We  never  agreed  or  admitted  the  govern- 
ment's claim  was  prior  to  ours,  or  considered  it 
so. 

Mr.  Kelley:     You  may  inquire. 
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Cross  Examination 
By  Mr.  Erickson: 

Q.  You  say  you  asked  Mr.  Rosebush  to  pledge 
his  claim  against  the  Exchange  National  Bank  to 
you— did  you  use  the  word  "assign"  instead  of 
''pledge"? 
A.  The  assignment  of  it  would  be  a  pledge. 
Q.  You  considered  assignment  would  be  the 
same  as  pledging.  A.     Yes. 

Q.     And  in  the  following  correspondence  you  did 
use  the  term  "assign"? 
A.     I  presume  it  would  be. 

Q.  And  in  this  correspondence  with  Mr.  Rose- 
bush you  do  not  recall  whether  or  not  Mr.  Rose- 
bush told  you  he  had  [96]  the  advice  of  counsel? 

A.  I  recall  at  one  conference  now,  the  exact 
date  of  that  conference  I  cannot  recall,  he  stated 
his  attorneys  had  said  he  better  not  sign  that  imless 
he  had  had  something  in  it  about  the  claim  of  the 
government  ? 

Q.     Do  you  recall  the  time  Mr.  Rosebush  asked 
to  submit  this  agreement  to  the  Collector  of  In- 
ternal Revenue  for  the  District  of  Wisconsin? 
A.     I  do. 

Q.     You  didn't  agree  with  Mr.  Rosebush's  sub- 
mission of  the  agreement  to  the  Collector  first? 
A.     I  did  not. 
Q.     Why  not? 

A.     I  felt  the  United  States  government  and  the 
Investment    and    Securities    Company    were    both 


124  Investment  and  Securities  Co.  vs. 

(Testimony  of  L.  A.  Stilson.) 

creditors  of  Mr.  Rosebush  and  I  felt  this  was  an 
asset  that  was  pledged  to  neither.  If  he  went  to  them 
they  would  immediately  attach  it.  It  was  a  footrace 
who  would  get  there  first. 

Judge  Schwellenbach :  Did  he  tell  you  Brezeau 
&  Graves  were  his  attorneys  back  there? 

A.  Oh  no,  he  at  different  times  had  letters  from 
Brezeau  &  Graves  I  believe,  and  I  recall  they  did 
some  work  for  him.  They  worked  for  firms  with 
which  he  was  connected  and  I  think  he  at  times 
discussed  his  personal  affairs  with  them,  but  I 
couldn't  say  they  were  his  personal  attorneys. 

Q.  (By  Mr.  Kelley).  By  the  way,  you  w^ere 
making  or  attempting  to  make  the  collection  of  the 
Rosebush  indebtedness  so  that  payments  would  be 
made  in  part  to  the  share-  [97]  holders  of  the  Old 
National  Bank? 

Mr.  Erickson:  I  object  to  that  as  immaterial 
and  irrelevant. 

Judge  Schwellenbach:     Objection  sustained. 

Mr.  Kelley:  I  think  that  is  all.  Your  Honor,  I 
have  Mr.  George  Kimmel  of  the  Investment  &  Se- 
curities but  if  all  of  these  Exhibits  are  admitted,  it 
won't  be  necessary  to  have  him  identify  that  letter 
of  June  30th,  1937. 

Judge  Schwellenbach :  They  are  all  in  excepting 
you  reserve  the  right  to  move  to  have  them  stricken 
on  the  ground  they  were  not  relevant  or  material 
and  if  you  don't  do  that  they  still  stay  in. 

Q.     Mr.   Stilson,  what  is  the  reason  you  didn't 
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consider  the  United  States  government  had  a  prior 

claim  to  your  contract  of  July  27,  1937  ? 

Mr.  Erickson:  I  object  to  that  as  incompetent 
and  immaterial — what  he  thinks. 

Judge  Schwellenbach :     Objection  overruled. 

A.  Well,  at  the  time  we  first  heard  of  this  claim 
Mr.  Rosebush  had  against  the  Exchange  National 
I  went  to  our  attorneys  and  asked  them  if  this  was 
subject  to  the  lien  of  the  Department  of  Internal 
Revenue  and  they  did  a  little  briefing  on  it  and 
told  me  they  thought  very  probably  it  was  not  sub- 
ject to  it,  and  cited  various  legal  points.  [98] 

Q.  In  short  your  conduct  was  on  advice  of  coun- 
sel? A.     Yes,  sir. 

Mr.  Kelley:     You  may  inquire. 

Mr.  Erickson:     No  questions. 

Mr.  Kelley:     That's  our  testimony,  your  Honor. 

Mr.  Erickson :  I  have  no  testimony  other  than — 
let's  see — Exhibits  1  to  14  are  received  in  evidence, 
I  believe.  I  would  like  the  reception  in  evidence  of 
the  other  defendant's  exhibits  now,  ''^15"  and  "16" 
— < '  16  "  has  several  parts  to  it. 

Judge  Schwellenbach:     Defendant's  '^15"  is 

Mr.  Kelley:  Letter,  Rosebush  to  Robbins,  isn't 
it,  your  Honor? 

Judge  Schwellenbach:  You  are  offering  that, 
Mr.  Erickson? 

Mr.  Erickson:     Yes. 

Judge  Schwellenbach:  Any  objections,  Mr.  Kel- 
lev? 
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Mr.  Kelley:  We  have  no  objection  if  it  can  be 
agreed  that  the  carbon  copy  that  brought  forth  that 
letter  can  be  admitted. 

Mr.  Erickson:  I  don't  know  anything  about  a 
carbon  copy. 

Judge  Schwellenbach :  Plaintiff's  "B" — is  that 
Bobbins  to  Rosebush?  [99] 

Mr.  Kelley:     Yes. 

Judge  Schwellenbach :     What  is  the  date  of  that  ? 

Mr.  Kelley:  June  10.  I  wonder  if  Mr.  Erickson 
would  agree  to  admit  plaintiff's  "B"  at  the  same 
time? 

Mr.  Erickson:     I  don't  see  the  materiality. 

Mr.  Kelley:  The  materiality  is  just  that  it  goes 
to  the  continuity  of  the  matter.  The  only  reason 
Mr.  Rosebush  wrote  the  letter  '^15"  was  that  Mr. 
Robbins  had  written  him  a  letter.  In  other  words, 
this  wasn't  voluntary. 

Judge  Schwellenbach:  It  may  be  admitted,  de- 
fendant's "15"  and  plaintiff's  "B".  Now,  defend- 
ant's "16"— what  will  we  call  that? 

[Printer's  Note:  Defendant's  Exhibit  No.  15  is 
set  out  in  full  at  page  193  of  this  printed  record. 
Plaintiff's  Exhibit  "B"  is  set  out  in  full  at  page 
166  of  this  printed  record.] 

Mr.  Erickson:  That's  the  Collector's  procedure 
in  Wisconsin. 

Court  Clerk:  It's  plaintiff's  ''16",  "16— E  to 
R",  inclusive. 

Judge    Schwellenbach:     Any   objection   to   that? 
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Mr.  Kelley:  I  think  not,  your  Honor.  No  ob- 
jection. 

Judge  Schwellenbach :     It  may  be  admitted. 

[Printer's  Note:  Plaintiff's  Exhibits  16-E 
to  16-R  are  set  out  in  full  on  pages  195  to  208 
of  this  printed  record.] 

Mr.  Erickson :  That's  our  case  then.  Oh,  the  dep- 
osition, pardon  me.  I  move  for  reception  in  [100] 
evidence  of  the  deposition  at  this  time  and  the  Ex- 
hibits attached  thereto. 

Mr.  Kelley:  The  only  thing  is,  your  Honor,  I 
hoped  it  would  be  read  into  the  evidence  and  as  we 
went  along  if  there  was  anything  objectionable  I 
would  have  the  opportunity  to  object. 

Judge  Schwellenbach:  That  is  the  customary 
way  to  do  it. 

Mr.  Erickson:  Yes,  if  Mr.  Kelley  wants  to  take 
the  time  to  do  it,  if  there  is  anything  of  that  nature 
in  there. 

Mr.  Kelley:  Well,  I  can,  if  I  had  the  opportu- 
nity to  examine  it — it  would  be  a  few  days  prob- 
ably. 

Judge  Schwellenbach:  Can't  the  record  show 
the  deposition  of  Mr.  Eosebush  may  be  copied  by 
the  reporter  as  part  of  the  evidence  in  this  case, 
then  if  betw^een  now  and  the  next  time  the  matter 
comes  up  you  decide  you  want  to  object  to  any  por- 
tions then  the  reporter  can  come  back  and  you  may 
do  so,  otherwise  it  won't  be  necessary  for  her  to 
come  back.  There  are  two  Exhibits,  the  contract  at- 
tached to  the  deposition 

Mr.  Kelley:     Hasn't  that  been  admitted? 
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Mr.  Erickson:  Yes,  that  has  been  admitted  al- 
ready. 

Judge  Sehwellenbach :  Then  there  is  that  letter 
marked  plaintiff's  Exhibit  "C" — you  might  take 
out  the  letter  "C"  and  mark  it  as  plaintiff's  Ex- 
hibit "C",  [101]  letter  of  Mr.  Rosebush  to  Mr. 
Stilson,  May  8,  1937.  There  is  no  reason  for  putting 
the  Attorney  General's  letter  in. 

[Printer's  Note:  Plaintiff's  Exhibit  ^^C"  is  set 
out  in  full  at  page  167  of  this  printed  record.] 

Mr.  Kelley:  Only  on  this  point,  they  don't  list 
the  letter  of  April  28th  in  it — for  whatever  it's 
worth  that  omission  ought  to  be  noted. 

Judge  Sehwellenbach:  He  didn't  know  whether 
he  turned  it  over  to  the  Grovernment  or  not,  and 
Mr.  Erickson 's  statement  here  on  your  notice  to 
produce,  the  other  day,  they  didn't  have  it. 

Mr.  Kelley :  I  would  like  to  inquire  if  Mr.  Erick- 
son cares  to  interrogate  Mr.  Stilson  or  Mr.  Kimmel 
or  if  they  may  be  excused. 

Mr.  Erickson :     They  may  be  excused. 

Judge  Sehwellenbach:  Have  you  any  testimony, 
Mr.  Lally? 

Mr.  Lally:  No,  your  Honor.  May  I  say  this: 
Prior  to  any  pleadings  being  served  by  either  the 
Investment  &  Securities  Company  or  the  Collector 
of  Internal  Revenue  or  the  Government,  Charles 
Robbins  filed  a  Bill  of  Interpleader,  alleging  in  sub- 
stance the  undisputed  fact  that  he  had  this  money 
which  he  was  ready  to  disburse  to  whoever  owned 
it,  and  he  was  threatened  with  suit  by  both  of  these 
parties,  and  we  ask  that  we  be  allowed  attorney  fees 
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and  our  costs,  and  I  have  forgotten  the  amount  of 
attorney  fees  alleged  but  will  not  take  the  time  to 
introduce  any  evidence  on  it. 

Judge  Schwellenbach :  The  other  two  counsel 
have  stipulated  I  can  fix  attorney  fees  without  [102] 
submission  of  testimony,  would  you  stipulate  to 
that? 

Mr.  Lally:     Yes. 

Judge  Schwellenbach:  Go  ahead,  briefly,  Mr. 
Kelley,  with  your  argument. 

Whereupon,  a  short  argument  was  made  to  the 
Court  by  Mr.  Kelley  and  Mr.  Erickson,  during 
which  time  plaintiff's  Exhibit  'D',  certified  copy 
tax  lien  filed  in  the  office  of  the  County  Registry, 
of  Iron  County,  Michigan,  was  offered  and  re- 
ceived in  evidence. 

[Printer's  Note:     Plaintiff's  Exhibit  "D"  is  set 
out  in  full  at  page  168  of  this  printed  record.]  [103] 


DEPOSITION  OF  JUDSON  G.  ROSEBUSH, 

Taken  at  the  office  of  Witherspoon,  Witherspoon 
&  Kelley,  Peyton  Building,  Spokane,  Washington, 
August  11,  1942,  at  two  p.m. 

At  the  time  of  the  taking  of  the  above  deposition 
plaintiff  was  represented  by  Mr.  W.  V.  Kelley,  of 
Counsel,  and  cross-defendant  by  Mr.  Thomas  A.  E. 
Lally,  Counsel,  and  the  intervenor  by  Mr.  Harvey 
Erickson,  assistant  U.  S.  District  Attorney  for  the 
Eastern  District  of  Washington.  The  deposition  was 
taken  pursuant  to  notice  theretofore  served. 
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JUDSON  G.  ROSEBUSH, 

having  been  sworn  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows  on 

Direct  Examination 
By  Mr.  W.  V.  Kelley. 

Q.     Your  name  is  Judson  G.  Rosebush  *? 

A.     Yes. 

Q.     And  whereabouts  do  you  live'? 

A.     Appleton,  Wisconsin. 

Q.  Are  you  the  same  Judson  G.  Rosebush  who 
was  named  as  defendant  in  the  cause  entitled 
**  United  States  of  America,  plaintiff,  versus  Jud- 
son G.  Rosebush,  defendant,  and  Barbara  J.  Mc- 
Naughton  Rosebush,  additional  defendant,  in  the 
District  Court  of  Wisconsin,  in  the  Eastern  Dis- 
trict of  Wisconsin",  being  "Civil  Action  No. 
5079"?  A.     I  am.  [104] 

Q.  Briefly,  in  that  action,  judgment  in  the  orig- 
inal complaint  against  you  has  been  entered  in  the 
amount  of  $37,220.85. 

A.     As  of  June  16, 1940,  yes. 

Q.  How  long  have  you  been  a  resident  of  Apple- 
ton,  Wisconsin?  A.     Since  1903. 

Q.  Mr.  Rosebush,  referring  to  that  action,  do 
you  recall  the  date  of  the  judgment? 

A.     Yes,  June  16,  1940. 

Q.  What  is  the  amount  of  your  indebtedness  to 
the  United  States  now  because  of  that  action? 

A.     Thirty-seven  thousand  dollars,  plus  interest. 

Q.  What  is  the  amount  of  your  indebtedness, 
roughly,  to  the  Investment  Securities  Company? 
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A.     About  seventy-thousand  dollars. 

Q.  That  is  the  Investment  &  Securities  Com- 
pany, a  Washington  corporation,  that  is  liquidating 
the  percentage  of  the  frozen  assets  of  the  Old  Na- 
tional Banking  institution?  A.     Yes. 

Q.  Directing  your  attention,  Mr.  Rosebush,  to 
a  copy  of  the  answer  in  intervention  in  the  cause 
entitled  ''Investment  &  Securities  Company  versus 
Charles  P.  Robbins,  Shareholders'  Agent  in  the 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  Northern  Division"  and 
specifically  to  Exhibit  "B"  which  is  attached  and 
made  a  part  of  said  answer  in  intervention — if  you 
will  take  the  time  to  examine  this — is  that  a  copy 
of  a  certain  agreement  under  [105]  date  of  July  27, 
1937,  entered  into  by  and  between  the  Investment 
&  Securities  Company  and  yourself  % 

Mr.  Kelley:  I  have  an  extra  copy  here  and  you 
can  mark  it  and  attach  it  to  the  deposition. 

Mr.  Lally :  Do  you  have  a  duplicate  in  the  plead- 
ings. 

Mr.  Kelley:     I  think  not. 

Witness:  This  looks  like,  but  I  could  not  tell 
without  specifically  verifying  it  that  it  is. 

Mr.  Erickson:  Do  you  have  the  original  docu- 
ment. 

Mr.  Kelley:     No,  I  don't  Harvey,  not  right  here. 
(Mr.  Lally  hands  document  to  witness). 

Mr.  Kelley:  Let  the  record  show  that  Mr.  Lally 
representing   the   cross-defendant  Mr.    Charles  B. 
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Robbins,   Shareholders'  Agent,   shows  the  witness 

an  executed  copy. 

Mr.  Lally :  Let  him  check  that  copy  briefly  with 
this. 

Witness:     Of  course  I  haven't  any  doubt  about 
it  but  I  wouldn't  want  to  say  this  is  a  duplicate  of 
the  other  without  having  it  before  me. 
Mr.  Kelley:     That's  right. 

(Witness  checks  copy  handed  him  by  Mr. 
Kelley  with  original,  executed  copy,  handed 
him  by  Mr.  Lally). 

Witness:     Well,  they  are  identical. 

Q.  Back  in  July,  1937,  July  27,  1937,  you  were 
indebted  to  the  Investment  &  Securities  Company 
on  two  notes  [106]  aggregating  approximately 
$100,000.00.  A.     Yes. 

Q.  And  you  had  various  conferences  with  the 
Investment  &  Securities  Company  concerning  the 
indebtedness?  A.     Yes. 

Q.  Mr.  L.  A.  Stilson  was  the  individual  with 
whom  you  corresponded  and  conferred  ? 

A.     He  and  Mr.  Kimmel. 

Q.  At  that  time,  on  July  27,  1937,  you  knew  that 
the  Investment  &  Securities  Company,  liquidating 
part  of  the  former  assets  of  the  Old  National  Bank 
was  desirous  of  getting  as  much  as  it  could  out  of 
the  various  indebtednesses? 

A.     They  told  me  so. 

Q.  Well,  you  knew  that  in  turn  the  collateral 
or  securities  the  Investment   Securities  would  re- 
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ceive  from  its  various  debtors,  would,  in  turn,  be 
assigned  to  the  Reconstruction  Finance  Corpora- 
tion. 

A.     I  am  not  sure  that  I  did. 

Q.  But  you  recall  that  on  July  27,  1937,  the  In- 
vestment &  Securities,  through  Mr.  L.  A.  Stilson 
wanted  to  get  as  much  security  from  you  as  pos- 
sible for  their  indebtedness? 

A.     That's  correct. 

Q.  At  that  time,  did  you  own  some  Exchange 
National  Bank  stock?  A.     Yes. 

Q.     How  many  shares  did  you  own  ? 

A.     250. 

Q.  The  Exchange  National  Bank  stock  was  a 
stock  of  [107]  a  national  corporation  in  Spokane 
by  that  name.  A.     That's  right. 

Q.     And  you  had  held  that  stock  since  that  date? 

A.     Various  dates  in  the  twenties. 

Q.  Prior  to  July  27,  1937,  had  you  paid  assess- 
ments on  that  Exchange  National  Bank  stock? 

A.     In  full. 

Q.     How  much  was  that. 

A.     Twenty-five-thousand  dollars. 

Q.  The  occasion  for  those  assessments  was  the 
action  taken  by  the  receiver  and  his  successors  of 
the  Exchange  National  Bank  subsequent  to  its  fail- 
ure as  a  National  banking  institution  in  1929? 

A.  Well,  the  occasion  for  it  was  the  hundred 
percent  liability  which  they  demanded. 

Q.     Which  was  made  upon  you  as  a  stockholder, 
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subsequent  to  the  Exchange  National  Bank's  fail- 
ure ?  A.     Yes. 

Q.  On  or  about  July  27,  1937,  the  Investment  & 
Securities  Company  wanted  you  to  assign  your 
claim  which  you  might  have  on  account  of  the  as- 
sessments which  you  had  paid  on  the  stock  of  the 
Exchange  National  Bank — the  Investment  &  Se- 
curities wanted  you  to  assign  that  to  itself  1 

A.  Shortly  before  that  time  they  asked  for  an 
assignment  of  that  claim? 

Q.     Where  was  the  stock  then  ■? 

A.     The  stock  of  the  Bank  1 

Q.    Yes.  [108]  A.     In  my  possession. 

Q.  Where  was  the  stock  of  the  Exchange  Na- 
tional Bank  in  your  name  at  that  time  ? 

A.     In  my  possession. 

Q.     Whereabouts?  A.     At  Appleton. 

Q.     Wisconsin?  A.     That's  right. 

Q.  Had  you  transferred  that  stock  of  the  Ex- 
change National  Bank  to  your  wife,  Barbara  J. 
McNaughton  Rosebush,  on  October  7,  1935  ? 

A.    No. 

Q.  Has  that  stock  of  the  Exchange  National 
Bank  in  your  own  name,  always  remained  in  your 
own  name?  A.     It  has. 

Q.  And  that  Exchange  National  Bank  stock  has 
never  been  transferred  or  assigned  to  any  person  at 
any  time  save  and  except  as  indicated  in  the  agree- 
ment of  July  27,  1937,  between  yourself  and  the 
Investment  Securities? 

A.     It  wasn't  assigned  then. 
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Q.  But  outside  of  that  agreement  of  July  27, 
1937,  you  did  not  assign  or  transfer  that  stock  to 
anyone  else  at  any  time  ? 

A.  The  stock  has  always  been  in  my  possession, 
has  always  belonged  to  me,  and  is  now  my  stock. 

Q.  Did  you  ever  transfer  a  certificate  of  assess- 
ment which  you  might  have  received,  because  of 
your  ownership  of  that  stock  ?  A.     Yes.  [109] 

Q.  To  whom  did  you  transfer  the  certificate  of 
assessment  ? 

A.     To  Barbara  J.  McNaughton  Rosebush. 

Q.     What  was  the  date  of  that  transfer  ? 

A.     October  7,  1935. 

Q.  What  were  the  mechanics  of  that  transfer, 
may  I  ask? 

A.     It  was  just  a  book  account  and  she  has  sep- 
arate books  and  I  have  separate  books,  and  her 
account  was  charged  with  the  amount  and  mine  was 
credited  on  those  books. 

Q.  Did  you  ever  notify  the  Exchange  National 
Bank  of  the  transfer  of  the  certificate  of  assess- 
ment of  the  Exchange  National  Bank  stock? 

A.     There  was  no  certificate  of  assessment. 

Q.  Well,  what  did  you  transfer  to  your  wife  on 
October  7,  1935?  A.     A  book  account. 

Q.  And  did  you  ever  notify  the  Exchange  Na- 
tional Bank  of  that  transfer?  A.     No. 

Q.  How  did  you  get  the  book  account  back  in 
your  own  name  ?  A.     I  never  did. 

Q.  Did  you  ever  tell  the  Investment  &  Securi- 
ties of  your  transfer  of  that  book  account  ? 
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A.    No. 

Q.  From  March  19,  1937,  through  July  27,  1937, 
you  corresponded  with  Mr.  Stilson  of  the  Invest- 
ment &  Securities  [110]  Company. 

A.  Well,  I  haven't  any  of  the  correspondence 
here,  Mr.  Kelley. 

Q.  Do  you  have  in  your  possession  any  of  that 
correspondence  ?  A.     No. 

Q.     Where  is  that  correspondence,  may  I  ask? 

A.  United  States  Internal  Revenue  Department 
has  it. 

Q.  Do  you  happen  to  have  with  you  a  list  of  the 
correspondence  they  have?  A.     No. 

Q.  Do  you  think  you  could  get  such  a  list  for 
us? 

A.     Well,  I  can  ask  them,  of  course. 

Q.  I  thought  you  might  have  some  record  your- 
self. 

A.  No,  I  gave  them  all  the  original  correspon- 
dence. 

Q.  Mr.  Rosebush,  have  you  given  to  the  govern- 
ment all  of  the  original  correspondence  passing 
between  the  Investment  &  Securities  and  yourself 
from  api)roximately  March  29,  1937  to  date,  con- 
cerning this?  A.     So  far  as  I  know,  yes. 

Q.  By  the  way,  referring  to  this  case  here  in 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  you  don't  claim 
any  of  the  fund  paid  into  this  Court  yourself? 

A,  Well,  what  from — you  mean  assessment 
paid? 
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Q.    Yes.  [Ill] 

A.     Do  I  claim  them  for  myself  ? 

Q.  Mr.  Lally:  Do  you  mean  personally  fronj 
Robbins  to  him? 

Witness:     He  means  liquidating  dividends. 

Q.  Mr.  Robbins,  Charles  P.  Robbins,  Share^ 
holders'  Agent,  has  paid  sums  aggregating  $6500.00 
into  the  Court  Registry,  or  perhaps  other  sums,  as 
shareholders'  Agent  of  the  Exchange  National 
Bank,  in  this  cause,  which  sums  would  ordinarily 
be  payable  to  yourself.  Do  you  claim  any  of  those 
sums  ?  A.     I  do  not  make  any  claim. 

Q.  At  the  time  you  executed  the  agreement  of 
July  27,  1937,  with  the  Investment  &  Securities 
Company,  Mr.  Rosebush,  you  were  in  Appleton, 
Wisconsin  ?  A.     Yes. 

Q.  And  Mr.  Stilson  and  the  other  officers  of  the 
Investment  &  Securities  Company  were  in  Spo- 
kane? A.     I  don't  know. 

Q.  Well,  put  it  this  way.  You  executed  this 
agreement  first  yourself,  then  sent  it  to  them  out 
in  Spokane  for  execution. 

A.    I  don't  recall  who  executed  first. 

Mr.  Lally :  I  think  the  instrument  shows  it.  One 
was  executed  in  Wisconsin  and  one  in  Spokane. 

Q.  I  hand  you  this  executed  copy  produced  by 
Mr.  Lally  for  the  purpose  of  refreshing  your  recol- 
lection. 

(Witness  examines  document). 

A.     We  executed  on  July  27.  [112] 
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Q.     1937?  A.     That's  right. 

Q.  Now,  at  the  time  you  executed  that  what 
was  the  situation  with  regard  to  your  income  tax? 

A.  The  assessment  had  been  made  effective  as 
of  February  1934,  and  notice  of  distraint  was  out 
against  me. 

Q.  You  informed  the  Investment  &  Securities 
that  you  owed  the  United  States  Government 
moneys   for  income   tax?  A.     Yes. 

Q.  Who  was  the  individual  that  you  informed, 
Mr.   Stilson? 

A.  I  presume  so.  Of  course  my  letters  were 
directed  to  the  Investment  &  Securities  Company. 
I  might  have  directed  to  him  as  Vice-President. 
I  don't  recall  without  referring  to  the  correspond- 
ence. 

Q.  At  the  time  that  you  executed  the  contract 
on  July  27,  1937,  you  understood  that  the  Invest- 
ment &  Securities  Company  did  not  recognize  the 
Government 's  claim  as  a  first  lien  ? 

A.     No   sir,  I   understood  no   such  thing. 

Q.     What  was  your  understanding? 

A.     That  they  were  taking  it  subject  to  a  lien. 

Q.  When  you  say  that  you  mean  they  were 
taking  the  assignment  of  whatever  claim  you  might 
have  by  virtue  of  paying  your  assessment  on  the 
Exchange  National  Bank — they  were  taking  that 
subject  to  the  Government  lien? 

A.  That's  right  and  it  is  so  stated  in  the  agree- 
ment. 
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Q.  Will  you  state  whether  or  not  Mr.  Stilson 
told  you  that  the  Securities  &  Investment  did  not 
know  which  [113]  had  the  prior  claim,  the  Govern- 
ment or  his  organization? 

A.  I  have  no  recollection  of  such  a  statement 
made  by  Mr.  Stilson  at  that  time.  He  did  make 
such  a  statement  I  think,  in  1940  or  1941,  but  at 
that  time  I  have  no  recollection  of  his  making 
any  such  statement.  However  the  record  would 
show. 

Q.     And  your  recollection  might  be  faulty. 

A.     My  recollection  may  be  at  fault. 

Q.  But  you  did  understand  at  the  time  that  the 
agreement  of  July  27,  1937  was  executed  that  the 
Investment  &  Securities  Company  was  claiming  a 
first  lien  upon  the  amounts,  if  any,  which  would 
be  returned  by  virtue  of  your  payment  of  your 
assessment  on  Exchange  National  Bank  stock. 

A.  No,  I  didn't  understand  that  at  all.  They 
were  taking  that  claim  subject  to  whatever  claims 
the  Government  might  have  and  there  the  matter 
rested  as  far  as  I  recall. 

Q.  Well,  you  do  recall,  do  you  not,  that  there 
was  a  question  as  to  whether  the  Government  had 
a  first  lien  upon  such  moneys  or  whether  or  not 
a  first  lien  could  be  so  created  by  an  assignment 
such  as  the  one  entered  into  with  Investment  & 
Securities  Company  on  July  27,  1937. 

A,     That  wasn't  at  issue  at  all  between  us. 

Q.    Was  it  discussed? 

A.     No.    As  I  said  before  the  claim  was  turned 
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over  to  them  subject  to  Avhatever  rights  the  Gov- 
ernment  might   have   and   the   agreement   so   spe- 
cifically states. 

Q.  You  had  made  a  full  disclosure  to  the  In- 
vestment &  Securities  of  your  income  tax  indebt- 
edness to  the  [114]  the  United  States? 

A.  Well  to  the  extent  that  the  assessment  as 
made  was  $24,000.  Of  course,  there  may  have  been 
accrued  interest  on  that  which  I  didn't  know.  But 
the  assessment  was  made — they  know  that. 

Q.  By  assessment  you  mean  the  Government's 
claim  ? 

A.  The  Government's  assessment  of  February, 
1934. 

Q.  Did  you  in  fact  tell  them  there  had  been  a 
notice  of  distraint? 

A.    Yes,  I  told  them  that,  too. 

Q.  The  reason  you  told  them  that  was  you 
wanted  to  make  a  full  disclosure  of  your  condition 
to  your  creditors. 

A.  In  this  particular  case  I  didn't  want  to  turn 
that  book  account  over  to  them  with  a  very  serious 
cloud  upon  it  without  their  knowing  such  a  cloud 
existed.  Whether  that  was  a  real  cloud,  or  not, 
we  w^ere  not  deciding  at  that  time. 

Q.  In  other  words  you  turned  it  over  as  a  con- 
ditional matter  which  would  have  to  be  settled 
between  the  United  States  and  Investment  & 
Securities  at  some  future  date. 

A.     Or  be  compromised  between  the  Investment 
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&  Securities  Company  and  me,  or  by  compromise 
between  the  Government  and  myself. 
Q.    Just  explain  that. 

A.  You  can  settle  a  claim  by  payment  of  ac- 
count, or  a  compromise  settlement.  If  you  make 
a  compromise  settlement  of  course  all  claims  would 
be  liquidated. 

Q.     Are  you  still  hopeful  of  doiitg  that  in  your 
situation?  [115] 
A.    You  want  me  to  be  a  prophet,  Mr.  Kelley? 
Q.     No,  I  asked  you  the  question  advisedly  for 

the  record 

Mr.  Erickson:     I  object  to  that  question. 
A.     I  don't  know. 

Q.  Well  the  Investment  &  Securities  on  the 
occasion  you  executed  the  contract  of  July  27, 
1937,  told  you  that  they  did  not  believe  the  order 
of  distraint  w^ould  be  prior  to  the  assignment? 

A.  I  have  no  such  recollection,  Mr.  Kelley, 
Now,  the  record — the  letters  might  show  they  did, 
but  I  have  no  such  recollection. 

Q.     You  might  be  mistaken  in  that? 
A.     I  might  be  mistaken. 

Q.  In  any  event  there  was  no  agreement  be- 
tween you  and  the  Investment  &  Securities  Com- 
pany that  this  assignment  to  the  Investment  & 
Securities  Company  would  be  subsequent  and 
junior  to  the  Government's  lien.  You  simply  left 
it  for  the  future  to  determine,  isn't  that  correct? 
A.     No.     The  agreement  specifically  says  I  was 
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turning  it  over  subject  to  any  liens  or  claims  they 
had — the  agreement. 

Q.  I  understand,  but  I  am  asking  these  ques- 
tions and  would  like  to  find  out  your  intention. 

Question  read:  'Q.  In  any  event,  there  was  no 
agreement  between  you  and  the  Investment  & 
Securities  Company  that  this  assignment  to  the 
Investment  &  Securities  would  be  subsequent  and 
junior  to  the  Government's  lien?'.  [116] 

A.  The  full  agreement  is  set  forth  in  the  docu- 
ment as  drafted. 

Q.  Did  you  consult  counsel  about  this  agree- 
ment of  July  27,  1937?  A.     No,  I  did  not. 

Q.  At  the  time  that  you  executed  the  agree- 
ment of  July  27,  1937,  Mr.  Rosebush,  you  under- 
stood that  the  Investment  &  Securities  Company 
at  least  was  claiming  a  first  lien A.     No. 

Mr.  Erickson:  I  object  to  that.  It's  been  asked 
twice. 

Q.  Well,  since  that  time  on  different  occasions 
haven't  you  so  stated  that  that  was  your  under- 
standing ? 

A.  No.  I  saw  Mr.  A.  W.  Witherspoon  in  Au- 
gust, 1941,  and  I  told  him  at  that  time  I  consid- 
ered the  claim  of  the  Government  was  senior  to 
their  claim. 

Q.  I  imderstand — but  you  also  knew  the  Invest- 
ment &  Securities  Company  claimed  to  have  the 
first  lien  and  when  the  document  was  executed 
the  status  of  the  claim  was  to  be  left  to  the  future, 
isn't  that  correct? 
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A.  No.  Not  until  Mr.  Stilson  wrote  me  some 
months  ago  they  claimed  a  first  lien  did  I  know 
that  by  direct  statement  from  him.  Now,  that's 
my  memory.    I  may  be  at  fault. 

Q.  When  was  the  first  time  you  realized  the 
Investment  &  Securities  claimed  a  first  lien? 

A.     When  I  got  Mr.  Stilson 's  letter 

(Witness  gets  letter  from  files.)  January  13, 
[117]  1924 — Stilson  to  Rosebush.  In  the  opinion 
of  our  attorneys  any  lien  that  the  Government 
may  have  had  has  become  Junior  to  ours  or  become 
lost  entirely  under  the  Statute  of  Limitations'. 

Q.  How  long  have  you  been  out  here  on  your 
last  visit?  A.     This  time? 

A.    Yes. 

A.  Oh,  I  got  here  a  week  ago  Wednesday  night. 
A  week   ago  last  Wednesday  night. 

Q.  And  you  discussed  this  matter  with  Mr.  Stil- 
son and  Mr.  Kimmel  last  week,  August  6th  to  be 
exact  ?  A.     Yes. 

Q.  Up  in  room  221  Old  National  Bank  Build- 
iner.  A.     It   was   the    second   floor   anv^vav. 

Q.  Have  you  read  the  answ^er  of  the  defendant 
Frank  J.  Kuhl  in  this  matter? 

A.     In  this  case? 

Q.    Yes.  A.     No  sir. 

Q.  By  the  way,  the  indebtedness  which  you  had 
reference  to  in  the  contract  of  July  27,  1937,  was 
that  money  that  had  been  loaned  directly  to  you? 

A.  I  think  not.  I  think  the  bulk  of  that  was 
a  note  to  the  Exchange  National  Bank  that  the 
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Old  National  Bank  bought — without  notice  on  my 

part  until  after  the  purchase. 

Q.  The  money  had  been  loaned — the  original 
money  however  had  been  loaned  to  you? 

A.     By  the  Exchange  National  Bank.  [118] 

Q.  And  it  was  your  understanding  the  indebt- 
edness was  subsequently  assigned  to  the  Old  Na- 
tional Bank. 

A.  Yes.  That  is  true  regarding  the  bulk  of 
that  note.  Now,  there  might  have  been  a  small 
part  of  it  wasn't.  But  regarding  the  bulk  of  the 
note  that   statement  is  correct. 

Q.  You  wrote  Mr.  Bobbins,  shareholders  agent 
of  the  Exchange  National  Bank  asking  him  to 
hold  all  checks  until  the  Investment  &  Securities 
and  the  United  States  Government  could  settle 
their  claims. 

A.  Well,  I  don't  know  whether  I  initiated  the 
correspondence  or  whether  he  or  Mr.  Kimmel 
initiated  it.  At  any  rate  there  was  an  agreement 
finally  reached. 

Mr.  Kelley:     That  is  all. 

Mr.  Erickson:  Is  there  any  objection,  Mr.  Kel- 
ley, to  entering  a  stipulation  as  to  the  admissibility 
of  the  agreement  of  July  27,  1937,  at  this  time — 
stipulate  to  receive  it  in  evidence — is  there  any 
objection? 

Mr.  Lally:  If  you  gentlemen  agree  I  will  agree. 
You  understand  I  am  interpleader  and  supposed 
to  be 
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Mr.  Kelloy:     I  don't  have  the  original  here. 
Mr.  Erickson :     We  can  stipulate  that  the  orig- 
inal will  be  introduced  when  it  is  produced. 

Witness:  I  said  that  copy  was  identical  with 
the  original,  so  if  you  turn  that  in  why  doesn't 
it  serve  your  purpose?  [119] 

Mr.  Kelley:  It's  all  right  with  me,  if  it's  agree- 
able with  the  witness.  You  can  have  this.  This 
is  the  same  one  you  compared. 

Witness:  I  went  through  it  close  enough  to 
know  it  is  the  same. 

Mr.  Erickson:     Then  we  can  stipulate  that  copy. 
Mr.  Lally:     That's  agreeable.     That  is  a  correct 
copy  of  the  original  and  may  be  introduced  in  lieu 
of  the  original. 

Mr.  Erickson:  Yes,  that  is  the  one  that  Mr. 
Rosebush  just  compared. 

(Whereupon:  The  agreement  of  July  27, 
1937,  entered  into  by  and  between  Investment 
&  Securities  Company,  a  Washington  Corpora- 
tion, of  Spokane,  Washington,  and  Judson  G. 
Rosebush,  of  Appleton,  Wisconsin,  marked 
Exhibit  '*A"  to  deposition  of  Judson  G.  Rose- 
bush). 

Cross  Examination 
By  Mr.  Erickson: 

Q.  Now,  your  indebtedness  to  the  United  States 
is  $26,000  as  a  result  of  income  taxes  in  1934. 

A.  Various  figures — one  figure  is  $24,000  and 
one  figure  is  $26,000,  the  judgment,  however,  is 
for  $37,000  finally  entered. 
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Q.  That  included  interest,  penalties  and  so 
forth? 

A.  Yes,  I  assume  it  did.  It's  the  amount 
entered  in  the  judgment.  [120] 

Q.  And  the  notice  of  assessment  and  distraint 
was  given  to  you  April  17th,  1934,  or  thereabouts. 

A.     In  February  and  April  of  1934. 

Q.     That  was  income  tax  for  what  year? 

A.     1928. 

Q.  And  that  amount  is  substantially  still  due 
and  unpaid?  A.     Correct. 

Q.  You  then  were  a  stockholder  in  the  Ex- 
change National  Bank  and  owned  250  shares  of 
stock  in  that  bank. 

A.  I  held  250  shares  of  stock  in  the  Exchange 
National  Bank. 

Q.  And  you  became  indebted  to  the  Investment 
&  Securities  Company  through  some  dealings 
which  the  Old  National  Bank  had  with  the  Ex- 
change National? 

A.     Largely,  but  not  entirely. 

Q.     You  had  some  independent  business 

A.  With  the  Old  National — that's  my  recollec- 
tion. The  bulk  of  that  debt  arose  out  of  the  pur- 
chase of  the  Exchange  National  by  the  Old  Na- 
tional, but  it's  my  recollection  a  minor  part  of 
it  was  owing  to  the  Old  National. 

Q.  When  the  Old  National  failed  the  Invest- 
ment and  Securities  took  over  the  liquidation  of 
the  Old  National  Bank.  A.     So  they  told  me. 

Q.     Do  you  know  what  your  indebtedness  was 
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to  the  Investment  &  Securities  as  of  July  27,  1937? 

A.     Well,  it  was  more  than  $70,000.  [121] 

Q.  Well,  that's  close  enough.  Prior  to  the  ex- 
ecution of  this  agreement  of  July  27,  1937,  you 
had  considerable  corespondence  with  Mr.  L.  A. 
Stilson  and  Mr.  Kimmel  of  the  Investment  & 
Securities  Company. 

A.  I  had  some.  I  wouldn't  say  it  was  con- 
siderable. 

Q.  And  in  that  correspondence  you  told  the 
Investment  &  Securities  Company,  Mr.  Stilson  and 
Mr.  Kimmel,  of  your  obligations  to  the  United 
States  Government,  did  you  not?  A.    Yes. 

Q.  I  will  hand  you  Government's  Exhibit  'B' 
for  identification  and  ask  you  what  that  is.  If 
you  recall  that  exhibit. 

A.  This  was  a  letter  from  me  to  Mr.  Stilson, 
dated  April  6,  1937 — I  recognize  the  letter. 

Q.  And  in  that  letter  you  stated  to  Mr.  Stilson 
that  you  are  not  a  free  agent  to  assign  your  equity 
in  the  Exchange  National  Bank  stock.  In  other 
words,  you  say  you  presume  the  ^notice  of  dis- 
traint will  cover  this  as  well  as  other  assets,  and 
on  the  other  hand  I  am  hoping  presently  to  get 
that  out  of  the  way  and  until  I  do  I  wonder  if  it 
would  not  be  pre-mature  to  make  any  other  agree- 
ment regarding  that  item'.    You  wrote  that. 

A.    Yes,  I  did. 

Q.    And  in   answer  to   that  did  you  receive  a 
letter  from  the  Investment  &  Securities  Company? 
(Counsel  hands  mtness  document.) 
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A.     Yes,  I  remember  that  letter.  [122] 

Q.  A  letter  dated  April  14,  1937,  signed  by  L. 
A.  Stilson  in  which  thy  state  to  you  as  follows: 

*We  have  submitted  to  our  attorneys  the  ques- 
tion of  assignment  by  you  of  your  claim  against 
the  Exchange  National  Bank  on  account  of  the 
super-added  liability  paid  on  the  stock,  and  they 
have  advised  us  that  an  assignment  on  your  part 
could  be  executed  without  any  question,  that  that 
it  might  develop  the  lien  of  the  United  States 
Government  would  be  prior  to  the  lien  created  by 
this  assignment,  a  matter  which  would  have  to 
be  determined  at  a  later  date  when,  as  and  if  the 
funds  are  payable  on  the  claim  against  the  bank. 
We  are  willing  to  go  ahead  with  the  program  out- 
lined in  our  letter  of  March  29th  with  the  fuU 
understanding  that  the  assignment  of  the  Ex- 
change National  Bank  might  be  subject  to  a  prior 
claim  to  the  United  States'. 

Mr.   Stilson  wrote  you  that,  did  he  nof? 

A.     That's  right. 

Q.  In  reply  to  that — referring  to  this  letter  of 
June  11th,  1937,  do  you  recall  that?  A.    Yes. 

Q.  In  which  you  state  as  follows:  'In  reply  to 
yours  of  June  2nd  the  agreement  inclosed  seems 
to  be  satisfactory  except  that  on  page  3  you  have 
not  made  note  of  the  fact  that  the  U.  S.  Internal 
Revenue  Department  has  a  lieu  prior  to  yours. 
That  has  been  covered  by  our  correspondence,  but 
it  seems  to  me  it  ought  to  be  included  in  the  agree- 
ment.'   You  wrote  that,  did  you  not? 
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A.     Yes  sir. 

Q.  Then  in  reply  to  your  letter  the  Investment 
[123]  and  Securities  Company  wrote  you  on  June 
16,   1937,  did  they  not?  A.     Yes. 

Q.  In  that  letter  Mr.  Stilson  wrote  you  as  fol- 
lows: 

'I  have  your  letter  of  June  11th,  1937,  in  which 
you  state  that  the  agreement  which  we  submitted 
to  you  is  satisfactory  with  the  exception  that  you 
feel  that  a  statement  should  be  inserted  that  the 
United  States  Internal  Revenue  Department  has 
a  prior  lien  on  your  claim  against  the  Exchange 
National  Bank.  I  have  discussed  this  with  our 
attorneys  and  they  feel  such  a  citation  in  the  agree- 
ment would  be  out  of  order  as  it  has  not  yet  been 
definitely  determined  whether  or  not  their  lien 
would  be  prior  to  a  proper  assignment.  This 
would  be  a  matter  that  w^ould  have  to  be  deter- 
mined when,  as  and  if  a  disbursement  would  be 
made  on  the  Exchange  National  claim.  Due  to 
the  fact  we  have  notice  of  the  lien  of  the  Govern- 
ment and  the  nature  of  the  lien  our  attorneys  feel 
that  the  agreement  should  be  satisfactory  without 
such  a  statement  as  there  could  not  possibly  be 
any  contention  on  our  part  that  you  had  or  were 
misrepresenting  the  status  of  the  claim'.  Then  on 
June  21st,  1937,  you  wrote  to  Mr.  Stilson,  did 
you  not?  A.     Yes  sir. 

Q.     In   that   letter  you   told  Mr.   Stilson: 

'Yours  of  the  16th  is  at  hand.  In  reference  to 
your  second  paragraph  I  think  the  agreement  as 
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drafted  involves  me  in  no  possible  misunderstand- 
ing so  far  as  your  company  is  concerned  since 
from  the  start  of  these  negotiations  [124]  you  have 
had  notice  of  the  tax  lien.  My  fear  in  this  matter 
arises  from  the  fact  that  the  notice  of  distraint  set 
forth  that  I  was  not  to  transfer  any  more  of  my 
property  imtil  that  tax  was  paid,  so  that  if  I  make 
the  agreement  with  you  as  you  have  drafted  it  I 
am,  on  the  face  of  it,  disregarding  the  notice  of  the 
Federal  Internal  Revenue  Unit.  It  seems  to  me, 
therefore,  for  my  own  protection  as  regards  the 
Internal  Revenue  Unit  you  should  either  redraft 
the  agreement  so  the  United  States  could  not  here- 
after claim  I  had  violated  their  order,  or  if  you 
do  not  want  to  do  that  I  should  then  present  your 
proposed  agreement  to  the  Internal  Revenue  Unit 
and  see  if  they  were  willing  to  let  it  stand  as  now 
drafted — '  You  wrote  that  to  Mr.  Stilson  on  June 
21st,  did  you  not?  A.     Yes  sir. 

Q.  Mr.  Kelley:  Are  you  going  to  read  the  last 
paragraph  ? 

Mr.  Erickson:  (Reading)  'As  you  can  clearly 
see  from  the  above  I  have  a  tremendous  respect 
for  the  power  of  the  United  States  Government 
and  do  not  wilfully  want  to  run  afoul  of  that 
power  \ 

Then  on  June  30th,  1937,  Mr.  Kimmel,  The  Sec- 
retary wrote  you,  did  he  not?  A.    Yes  sir. 

Q.     And  in  that  letter  Mr.  Kimmel  said: 

'Our  attorneys  have  rewritten  the  agreement  to 
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show  that  the  Collector  of  Internal  Revenue  has 
filed  an  order  of  distraint  and  therefore  the  assign- 
ment to  this  Company  is  subject  and  junior  to 
the  claim  the  Collector  of  [125]  Internal  Revenue 
may  have  acquired  by  reason  of  said  order'.  Then 
on  July  21st,  1937,  Mr.  Stilson  wrote  you  this 
letter,  did  he  not? 

(Handing  witness  letter.) 

A.     Yes  sir. 

Q.  The  substance  of  this  letter  is  what,  Mr. 
Rosebush,  without  reading  it  in  full? 

A.  That  they  wanted  a  separate  assignment 
covering  the  claim  against  the  Exchange  National 
Bank  in  which  no  mention  would  be  made  of  the 
claim  of  the  Bureau  of  Internal  Revenue,  and, 
also  they  wanted  my  Exchange  National  Bank 
stock  certificates  to  be  endorsed  and  forwarded  to 
them. 

Q.  I  will  ask  you  whether  or  not  you  replied 
to  that  letter. 

A.    Yes,  under  date  of  July  27th. 

Q.  Let  me  see  it  a  minute,  please.  (Counsel 
reads  letter)  And  in  that  letter  beginning  at  the 
second  paragraph  you  state  'Regarding  the  matter 
of  the  separate  assignment  in  which  no  mention 
is  made  of  the  claim  of  the  Bureau  of  Internal 
Revenue,  and  the  request  of  your  attorneys  that 
the  Exchange  National  Bank  stock  certificates  be 
sent  to  you,  I  am  sorry  to  say  that  both  of  these 
requests  in  my  opinion  are  absolutely  contrary  to 
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the  notice  of  distraint  which  the  Internal  Revenue 
Department  filed  against  me  for  the  assignment 
standa  as  an  independent  document,  and  makes 
no  specific  reference  to  the  agreement  in  which 
the  claim  of  the  Internal  Revenue  Department  is 
given  priority,  and  moreover  the  notice  of  distraint 
prohibits  me  from  turning  [126]  over  any  of  my 
stock  certificates  to  any  one  until  their  claim  is 
liquidated.  Now  I  may  be  in  error  in  both  of 
those  matters,  and  accordingly  am  entirely  willing 
to  send  the  document  inclosed  in  yours  of  July 
21st  to  the  Collector  of  Internal  Revenue  at  Mil- 
waukee to  see  if  I  can  sign  the  assignment,  and  if 
Ee  says  I  can  do  so  I  will  do  so.  Accordingly  I 
await  your  advice  in  these  two  matters.  Will  you 
kindly  cancel  my  original  and  return  the  agree- 
ment of  which  the  inclosed  is  a  substitute*?' 

Mr.  Kelley:  Do  you  propose  to  offer  all  those 
photostatic  copies  in  toto? 

Mr.  Erickson:     Yes. 

Mr.  Kelley:  I  have  no  objection  if  it  may  be 
stipulated  I  can  reserve  all  objections  to  the  com- 
petency, relevancy  and  materiality  of  them  to  the 
time  of  trial. 

Mr.  Erickson:  That's  agreeable.  I  think  you 
would  have  that  right  anyway. 

Mr.  Kelly:  What  I  wish  to  do  is  compare  the 
various  photostatic  copies.  I  have  no  doubt  they 
are  correct,  Mr.  Erickson. 

Q.  (By  Mr.  Erickson)  Now  you  speak  in  this 
letter  of  July  27th  of  cancelling  your  original  and 
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'returning  tlie  agreement  of  which  the  inch)sed  is 

a  substitute' — what  did  you  mean  by  that? 

A.  Frankly,  I  can't  tell  without  running  it 
down.  The  only  explanation  I've  got  is  this  one 
— this  was  July  27th,  which  was  the  day  I  ex- 
ecuted that  final  agreement  and  [127]  that  I  must 
have  sent — that's  what  I  did — on  that  date — I  sent 
that  agreement  in,  then  I  w^as  asking  him  to  cancel 
my  original — I  don't  recall  what  that  was  about — 
it's  clear  that  on  July  27th  I  signed  that  agree- 
ment and  sent  that  in,  and  then  sent  this  in 
as  a  substitute — what  the  original  was  I  can't 
recall. 

Q.  Did  you  ever  correspond  with  the  Collector 
of  Internal  Revenue  in  Milwaukee  to  see  what  his 
attitude  was?  A.     No. 

Q.    Why  didn't  you  do  that? 

A.  Because  I  had  adequately  protected  the  Gov- 
ernment in  my  opinion. 

Q.  How  do  you  believe  you  protected  the  Gov- 
ernment ? 

A.  By  setting  forth  in  the  agTeement  that  the 
priority  of  claims,  as  the  agreement  states 

Q.  After  the  execution  of  this  agreement  on 
July  27,  1937,  did  you  have  any  further  contact 
with  the  Investment  &  Securities  Company? 

A.  Well  I  saw  them  from  time  time  and  wrote 
to  them  from  time  to  time,  yes. 

Q.  And  when  did  you  state  you  were  aware  for 
the  first  time  they  claimed  a  lien  prior  to  the 
United  States 
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Mr.  Lally:  It's  in  the  record.  I  will  give  you 
the  date 

Witness:  I  got  a  letter  from  Stilson  January 
13,  1942.     It's  in  the  record  already. 

Mr.  Erickson:  I  think  that's  all  the  [128]  ques- 
tions I  have  at  this  time,  except  putting  these 
letters  in  evidence. 

Mr.  Lally:  I  have  a  few  questions  but  the  main 
issue  is  between  you  and  Mr.  Kelley  and  you  had 
better  finish,  then  I  will  ask  a  couple  of  questions 
to  clear  up  the  record. 

Redirect  Examination 
By  Mr.  Kelley: 

Q.  Do  you  have  in  your  possession  with  you 
the  letter  from  Mr.  L.  A.  Stilson,  Vice-President 
of  the  Investment  &  Securities  Company,  to  your- 
self under  date  of  March  29th,  1937? 

Mr.  Erickson:  There  is  a  photostatic  copy.  I 
am  offering  all  the  photostatic  copies  of  all  the 
letters  subject  to  Mr.  Kelley 's  right  to  inspect 
them.  A.     No,  I  have  not. 

Q.  Directing  your  attention  to  a  photostatic 
copy  of  a  letter  from  Mr.  Stilson  to  yourself,  imder 
date  of  March  29th,  1937,  do  you  recall  receiving 
the  original?  A.     Yes  sir. 

Q.  A  short  time  before  March  29th,  1937,  you 
had  been  on  a  visit  to  Spokane,  had  you? 

A.    Yes. 

Q.  And  at  that  time  you  discussed  with  Mr. 
Stilson  matters  concerning  the  possibility  of  your 
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recovering  upon  the  payment  made  by  you  of  the 
super-added  liability  on  the  stock  of  the  Exchange 
National  Bank?  A.     Yes.  [129] 

Q.  And  at  that  time  you  understood  there  had 
been  some  indication  that  those  who  had  paid  their 
assessment  would  receive  a  partial  return  of  the 
assessment  so  paid.  A.     Yes. 

Q.  And  Stilson  on  behalf  of  the  Investment  & 
Securities  Company  at  that  time  wanted  you  to  as- 
sign to  the  company  as  security  for  the  balance  of 
your  indebtedness  to  the  Investment  &  Securities 
any  recovery  that  might  be  made  on  the  assessment 
repaid  on  your  stock  of  the  Exchange  National 
Bank,  is  that  correct? 

A.     I  think  that's  correct. 

Q.  Directing  your  attention  to  the  letter  of 
March  29th,  1937, — take  the  time  if  you  so  desire 
to  read  it — that  reflects  in  a  general  way  the  rela- 
tionship between  yourself  and  the  Investment  & 
Securities  at  that  time,  namely  the  creditor  and 
debtor  situation.  A.     Yes. 

Q.  Have  you  turned  the  orginal  of  that  letter 
of  March  29th,  1937,  over  the  United  States  Gov- 
ernment ? 

A.     I  can't  recall,  did  I? 

Mr.  Erickson :  I  think  you  did  because  w^e  photo- 
stated it  back  in  Washington. 

Mr.  Kelley:  I  might  say  this  it  would  help  us 
in  our  preparing  and  serving  notice,  and  so  forth. 

Witness:  I  recognize  this  letter.  That  is  a  cor- 
rect photostat. 
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Q.  Do  you  have  with  you  a  letter  of  April  28th, 
1937,  addressed  to  you?  [130]  A.     No. 

Q.     From  L.  A.  Stilson,  Vice-President. 
A.     No. 

Q.  Do  you  have  that  in  your  possession  in  Ap- 
pleton,  Wisconsin  1 

(Counsel  hands  to  witness  a  purported  car- 
bon copy.) 

Mr.  Kelley:     Have  you  got  that,  Harvey? 

Mr.  Erickson:     No,  we  haven't  got  that. 

Witness:  Well,  in  a  general  way  I  recall  that 
letter,  but  I  don't  recall  whether  I  turned  that  over 
to  the  Government,  or  not. 

Q.  But  you  do  recall  that  on  or  about  Ajjril 
28,  1937,  that  the  Investment  &  Securities  Company 
through  L.  A.  Stilson  insisted  that  the  Govern- 
ment's lien  against  you  for  the  1928  income  tax 
payments  did  not  actually  exist  as  a  first  lien  on  that 
date,  do  you  not? 

A.  No.  I  have  said  repeatedly  I  had  no  such 
understanding  at  that  time,  Mr.  Kelly.  I  said  that 
repeatedly. 

Q.  I  don't  want  you  to  be  confused  now  by  my 
question.  On  or  about  that  time,  April  28th,  1937, 
Mr.  Rosebush,  did  you  not  understand  the  position 
of  the  Investment  &  Securities  Company  to  be  that 
the  lien  of  the  United  States  Government  for  in- 
come tax  did  not  actually  exist — didn't  you  under- 
stand that  was  at  least  their  claim? 

A.     No.     That  point  was  not  raised  at  all  be- 
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tween  us  to  the  best  of  my  recollection.  They  simply 

took  the  stuff  as  is. 

Q.  Directing  your  attention  to  a  letter  in  long- 
hand written  from  the  Hotel  Pfister,  in  Milwaukee, 
May  8,  1937,  [131]  to  Mr.  L.  A.  Stilson,  Vice-Presi- 
dent Investment  &  Securities  Company,  I  will  ask 
you  if  that  is  your  handwriting.  A.     Yes. 

Q.  Now,  directing  your  attention  to  plaiT"'ti^'''r, 
exhibit  C,  being  a  letter  in  longhand  from  yourself 
to  the  Investment  &  Securities,  May  8,  1937,  does 
that  refresh  your  recollection  as  to  whether  or  not, 
the  Investment  &  Securities  on  or  about  Aj^ril  28, 
1937,  had  insisted  that  the  lien  of  the  Government 
did  not  actually  exist. 

A.  No.  That  point  was  not  at  issue  at  all  be- 
tween us. 

Q.  I  am  not  asking  you  that.  I  am  asking 
whether  or  not  they  didn't  contend  the  Government 
had  no  lien.  A.     No  sir,  not  with  me. 

Q.  Then  what  was  the  reason  for  your  writing 
— refering  to  this  exhibit — "  *  *  *  ]3i^it  again  calling 
your  attention  to  the  fact  that  it  is  my  belief  that  the 
claim  of  the  F.  S.  Internal  Unit  on  my  National 
Bank  stock  actually  exists,  rather  than  being  in 
the  *  might'  class  as  you  suggest".  What  was  the 
reason  for  writing  that  language  then? 

A.  Well  I  can't  recall  why  I  phrased  it  that 
way. 

Q.  You  did  not  make  a  copy  of  that  letter,  plain- 
tife's  identification  C? 

A.     If  I  have,  I  can't  locate  it. 
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Q.  In  any  event  you  did  not  give  it  to  the  Gov- 
ernment ? 

A.     So  far  as  I  know — not.  [132] 

Mr.  Erickson:  We  have  no  copy  of  it.  That's 
in  your  handwriting? 

A.    Yes,  that  is  my  letter. 

Q.  (By  Mr.  Kelley)  Did  you  give  the  original 
letter  of  April  28,  1937,  from  Mr.  L.  A.  Stilson  to 
yourself,  to  the  Government  ? 

A.     I  don't  recall,  Mr.  Kelley. 

Q.     Do  you  have  that  with  you  ? 

Mr.  Erickson:  We  do  not  have  it.  This  is  the 
list  we  got  from  them.  (Handing  document  to  Mr. 
Kelley).     So  far  as  I  know  that  represents  it  all. 

Mr.  Kelley:  Do  you  have  any  objection  to  hav- 
ing this  marked? 

Mr.  Erickson:  No,  I  don't  think  so — but  I  think 
I  should  keep  it  in  the  file. 

(Whereupon  it  is  stipulated  document  may 
be  marked  'Plaintiff's  identification  D'  and  at- 
tached to  the  deposition  and  a  copy  of  same 
given  to  Mr.  Erickson.) 

Q.  Directing  your  attention  to  plaintiff's  ex- 
hibit D  for  identification,  purporting  to  be  a  list 
of  all  the  correspondence  you  turned  over  to  the 
Government — is  that  list  there  a  complete  list  of 
the  correspondence  you  turned  over — do  you  have 
a  list  of  the  correspondence  you  might  mail  to  us  ? 

A.     I  didn't  make  a  list. 

Mr.  Kelley :    I  think  that  is  all. 

Mr.  Erickson:    That's  all  I  have. 


United  States  of  America  159 

(Deposition  of  Judson  G.  Rosebush.) 

Mr.  Lal]y:  I  wish  to  ask  a  few  questions  [133] 
on  behalf  of  Mr.  Robbins,  interpleader  and  also 
called  Cross-Defendant. 

Examination 
By  Mr.  Lally : 

Q.  Mr.  Rosebush,  adverting  to  the  bookkeeping 
account  transfer  that  took  place  on  the  books  of  ac- 
count of  yourself  and  those  of  Mrs.  Rosebush, 
transferring  something  pertaining  to  the  Exchange 
National  Bank,  will  you  state  as  nearly  as  you  can 
the  wording  of  that  entry  ? 

A.  Well,  on  my  books  she  was  credited  with  the 
amount  I  paid  on  the  assessment  and  my  bank 
stocks  were  charged.  That  would  be  the  journal 
entry,  and  that's  all  there  was. 

Q.  And  the  converse  of  that  was  put  on  her 
books?  A.     Correct. 

Q.     Was  there  any  definite  sum  put  down? 

A.  Oh,  yes,  the  amount  I  had  actually  put  into 
the  assessment. 

Q.     $25,000? 

A.  That's  right.  There  was  some  odd  amount 
because  of  some  adjustment  in  interest  I  had  paid 
your  predecessor. 

Q.  Now  I  understand  you  didn't  attempt  in  that 
entry  to  transfer  stock  certificates  themselves 

A.     No. 

Q.  You  still  retained  them  and  considered  them 
yours?  A.     That's  right. 

Q.     And  still  do?  [134]  A.     That's  right. 

Q.     As  I  understand  your  position  in  this  suit. 


160  Investment  and  Securities  Co.  vs. 

(Deposition  of  Jiidson  G.  Rosebush.) 
in  the  United  States  District  Court,  here  in  Spo- 
kane, you  make  no  claim  yourself,  or  Mrs.  Rose- 
bush, to  this  money  now  deposited  in  Court — that's 
a  matter  to  be  settled  by  the  Court  to  be  given  either 
to  the  Investment  Company  or  to  the  Government. 

A.     I  make  no  claim  to  that  money. 

Q.     Does  Mrs.  Rosebush  make  any  claim? 

A.  Not  as  against  the  Investment  &  Securities 
Company,  and  she  has  made  no  claim  against  the 
Government. 

Q.  And  she  never  made  any  claim  against  Mr. 
Robbins,  shareholders  agent  *?  A.     No. 

Q.     Or  you  have  never  made  any  claim  on  him? 

A.  I  didn't  need  to  make  any  claim  on  him, 
you  see. 

.     Q.     I  assume  you  knew  that  Mr.  Robbins  was  de- 
positing this  money  in  Court. 

A.     That's  right. 

Q.  To  let  the  Court  determine  which  of  these 
two,  the  Investment  &  Securities  Company  or  the 
Government  would  get  it.  A.     That's  right. 

Q.  You  or  Mrs.  Rosebush  have  made  no  objec- 
tion to  that  procedure  ? 

A.    We  haven't  made  any  objection. 

Q.  You  say  Mrs.  Rosebush  makes  no  claim 
against  the  Investment  Company  or  the  Govern- 
ment. 

A.  What  Mrs.  Rosebush  will  do  as  against  the 
Govern-  [135]  ment  is  not  determined.  She  makes 
no  claim  against  the  Investment  &  Securities  Com- 
pany. 
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Q.  Does  she  make  any  claim  that  Mr.  Robbins 
pay  this  money  to  her  ? 

A.     Not  at  the  present  time  no. 

Q.     She  never  has  in  the  past  ? 

A.     She  never  has  in  the  past. 

Q.  So  far  as  you  know  she  isn't  going  to  claim 
in  the  future  that  Mr.  Robbins  pay  it  to  her? 

A.  That  I  don't  know.  Our  position  is  that  we 
make  no  claim  as  against  the  Investment  &  Se- 
curities Company. 

Q.  But  you  and  Mrs.  Rosebush  do  make  a  pos- 
sible claim  against  the  Government? 

A.  We  have  asserted  no  claim  as  against  the 
Government. 

Q.  Have  either  of  you  asserted  any  claim  on  this 
money  on  Mr.  Robbins,  on  behalf  of  the  Govern- 
ment? A.     No. 

Q.  You  of  course,  testified  you  never  notified 
Mr.  Robbins  you  had  transferred  anything  regard- 
ing this  stock  assessment  liability  or  money  received 
to  Mrs.  Rosebush.  A.     That's  right. 

Q.  And  Mrs.  Rosebush,  of  course,  has  never  done 
so.  A.     No. 

Q.  Did  you  ever  know  of  Mrs.  Rosebush  assert- 
ing any  right  to  have  this  disbursement  paid  to 
her?  [136] 

A.     She  has  never  made  any  such  assertion. 
Q.     Do  you  know  if  she  knows  of  this  suit  out 
here  in  this  Court?  A.     In  a  general  way. 

Q.     You  have  told  her?  A.     Yes. 

Q.     You  told  her  we  deposited  the  money  here? 
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A.     Yes,  she  knows  about  that. 

Q.  This  is  possibly  conjecture — do  you  know 
whether  or  not  she  would  be  willing  to  file  a  dis- 
claimer ? 

A.     She  would  refer  that  matter  to  her  attorney. 

Q.  I  understood  you  to  answer  Mr.  Kelley,  Mr. 
Rosebush,  that  you  had  written  Mr.  Robbins,  or 
orally  agreed  with  him  that  he  hsould  withhold 
pajTuent  of  any  of  these  disbursements  or  dividends 
on  account  of  stock  assessment  liabilities  until  the 
Court  made  a  decision  in  this  suit  pending  here. 

A.     That  is  correct. 

Q.  In  order  that  then  it  would  be  disbursed  in 
accordance  with  the  Court's  decree. 

A.    Well  it  will  have  to  be  eventually,  won't  it? 

Q.    Was  that  by  letter  or  conversation? 

A.     By  letter. 

Mr.  Lally :    I  think  that  is  all. 

Mr.  Erickson :    That  is  all  for  us. 

Mr.  Kelley:     Just  a  question  or  two.  [137] 

Re-Direct  Examination 
By  Mr.  Kelley : 

Q.  Did  you  ever  tell  the  Investment  &  Securities 
Company  that  satisfactory  arrangements  would  be 
made  by  you  to  pay  the  tax  of  the  United  States 
Government  ? 

A.  I  told  them  I  was  hoping  to  make  a  con- 
templated settlement  with  the  Internal  Revenue 
Department. 

Q.    When  did  you  tell  them  that  ? 

A.     I  think  that  was  along  in  1937—1936. 
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Q.     To  whom  did  you  tell  that  'I 

A.  The  whole  thing  is  very  hazy— that's  just  a 
hazy  recollection  in  my  mind. 

Mr.  Erickson:  I  want  it  understood  I  object  to 
this  testimony  as  to  the  contemplated  settlement 
on  the  ground  it's  immaterial  and  incompetent  to 
the  issues. 

Q.  Do  you  recall  where  such  a  discussion  might 
have  taken  place? 

A.  On  April  6,  1937,  I  wrote  Stilson  'I  am 
hoping  presently  to  get  that  (meaning  by  that  the 
Internal  Revenue  question)  out  of  the  way,  and 
until  I  do  I  wonder  if  it  would  not  be  premature 
to  make  an  agreement  regarding  it'. 

Q.  Now^  did  you  as  a  taxpayer  ever  give  the 
United  States  Grovernment  a  waiver  in  connection 
with  an  offer  to  compromise  this  claim  of  theirs 
you  have  testified  to  for  income  for  the  year  1928? 

A.     Not  that  I  can  recall. 

Q.     You  never  gave  them  a  waiver. 

A.     Not  so  far  as  I  can  recall. 
Witness  excused.  [138] 

State  of  Washington 
County  of  Spokane — ss. 

I,  J.  J.  Cole,  Do  Hereby  Certify:  That  I  am  the 
Court  Reporter  w^ho  reported  in  shorthand  the  mat- 
ters and  proceedings  occurring  at  the  time  of  the 
hearing  in  the  above  entitled  cause;  that  the  above 
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and  foregoing  is  a  full  and  accurate  transcription 
of  the  same. 

J.  J.  COLE, 
Court  Reporter 

[Endorsed]  :  Filed  Aug.  4,  1943.  [139] 


PLAINTIFF'S  EXHIBIT  No.  A 

April  28,  1937 
Mr.  Judson  G.  Rosebush 
Appleton,  Wisconsin 

Dear  Mr.  Rosebush : 

We  have  your  letter  of  April  20th,  in  which  you 
submitted  an  offer  of  $820.00  in  cash  for  the  820 
shares  of  stock  of  the  Inland  Empire  Paper  Com- 
pany, which  were  taken  over  from  you  a  year  ago. 
In  your  letter  you  have  not  replied  to  the  requests 
in  my  former  letter,  asking  for  a  pledge  of  your 
claim  against  the  Exchange  National  Bank  in  re- 
turn for  certain  concessions  on  our  part. 

I  have  submitted  your  offer  to  purchase  the  In- 
land Empire  Paper  Company  stock  to  our  Trustees, 
but  it  is  their  position  that  we  will  not  accept  the 
offer  at  this  time,  due  to  the  large  amount  of  your 
indebtedness  which  in  unpaid  and  is  not  secured, 
and  also  to  the  fact  that  you  have  not  been  willing 
to  give  us  any  commitment  concerning  the  claim 
against  the  Exchange  National  Bank.  At  the  pre- 
sent time  it  appears  that  unless  your  affairs  im- 
prove very  materially,  there  is  a  large  possibility  of 
loss  to  us  on  your  indebtedness,  and  as  long  as  the 
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stock  in  the  Paper  Company  has  speculative  i^ossi- 
bilities,  it  would  not  be  fitting  for  us  to  sell  it  for 
a  nominal  consideration  to  you,  with  no  provision 
being  made  as  to  the  securing  or  payment  of  the 
balance  of  the  debt.  The  prospects  of  the  stock  in 
the  Inland  Empire  Paper  Company  have  greatly 
improved  during  the  past  year,  due  to  the  very  ma- 
terial betterment  in  the  paper  induvstry,  and  a  con- 
tinuous improvement  might  create  a  value  and  a 
possibility  of  recovery  on  our  part  in  the  future,  so 
that  a  sale  at  this  time  under  the  circumstances 
would  not  be  justified. 

As  I  stated  in  my  former  letter,  we  are  willing 
to  enter  into  an  agreement  with  you  concerning  the 
stock  in  the  Paper  Company,  and  the  Nekoosa- 
Edwards  and  Northern  Paper  Mills  stocks,  pro- 
viding you  will  pledge  to  us  your  claim  against  the 
Exchange  National  Bank,  but  this  offer  will  term- 
inate unless  it  is  accepted  by  you  not  later  than 
May  10th,  1937,  and  you  are  hereby  notified  that  un- 
less we  receive  an  acceptance  by  you  by  that  date, 
we  will  consider  the  offer  refused,  and  will  immedi- 
ate proceed  to  institute  legal  action  to  clarify  the 
present  situation,  and  to  reduce  the  balance  of  your 
indebtedness  to  us  to  a  judgment.  Continuous  cor- 
respondence between  us  is  no  longer  necessary,  as 
we  have  made  you  a  definite  proposition  and  until 
you  have  either  accepted  or  rejected  it,  we  do  not 
care  to  enter  into  other  negotiations, 
JGR  #2  4-26-37 

Unless,  therefore,  we  receive  from  you  not  later 
than  May  10th,  1937,  an  acceptance  of  our  proposal 
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as  set  forth  in  previous  correspondence,  you  may 
expect  us  to  resort  to  legal  action. 
Very  truly  yours, 

LAS 

L.  A.  Stilson,  Vice  President 
LAS:G      [140] 


PLAINTIFF'S  EXHIBIT  No.  B 

Cojjy  -  letter 
Shareholders'  Agent  to  Rosebush 

June  10,  1940. 
Mr.  Judson  Gr.  Rosebush, 
Appleton,  Wisconsin, 

Dear  Mr.  Rosebush : 

We  are  contemplating  paying  a  dividend  upon  the 
claims  of  persons  who  have  paid  their  assessments 
upon  their  bank  stock  in  full. 

We  have  a  letter  from  the  Investment  &  Se- 
curities Company,  of  this  city,  to  the  effect  that  you 
have  given  tham  company  an  assignment  of  your 
rights  in  this  matter  and  requesting  us  to  give  them 
notice  of  such  dividend  pajrment,  whereupon  they 
will  file  a  copy  thereof  with  us. 

Will  you  please  verify  this  arrangement  with  that 
company  by  return  mail. 

Yours  very  truly, 

Shareholders'  Agent.  [141] 
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PLAINTIFF'S  EXHIBIT  No.  '*C" 

HOTEL  PFISTER 

Ray  Smith,  Proprietor, 

Harry  Halfacre,  Manager, 

Milwaukee 

May  8,  1937 
Mr.  L.  A.  Stilson  Vice  President 
Investment  &  Securities  Co. 
Spokane  Wash 

Dear  Mr.  Stilson : — 

Yours  of  April  28th  duly  came  to  hand.  I  have 
decided  to  accept  the  offer  outlined  in  yours  of 
March  29  and  April  14:  but  again  call  your  atten- 
tion to  the  fact  that  it  is  my  belief  that  the  claim 
of  the  IT.  S.  Internal  Unit  on  my  Exchange  Na- 
tional Bank  stock  actually  exists,  rather  than  being 

in  the  *' Might"  class  as  you  suggest. 
Please   prepare  papers   accordingly 
Respectfully 

JUDSON  G.  ROSEBUSH  [142] 
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PLAINTIFF'S  EXHIBIT  No.  D 
No.  7501 
NOTICE  OF  TAX  LIEN 

UNITED  STATES 

vs. 

JUDSON  G.  ROSEBUSH. 

Form  668— Revised  Oct.,  1928 
Treasury  Department 

Internal  Revenue  Service 
Notice  of  Tax  Lien  Under  Internal  Revenue  Laws 

No.  7501 

United  States  Internal  Revenue, 
District  of  Wisconsin 

Milwaukee,  Wis.,  December  4,  1934 
Pursuant  to  the  provisions  of  Section  3186  of  the 
Revised  Statutes  of  the  United  States,  as  amended 
by  Section  613  of  the  Revenue  Act  of  1928  (Act  of 
May  29,  1928,  45  Stat.,  875),  notice  is  hereby  given 
that  there  have  been  assessed  under  the  Internal 
Revenue  laws  of  the  United  States  against  the  fol- 
lowing-named taxpayer,  taxes  (including  penalties) 
which  after  demand  for  payment  thereof  remain  un- 
paid, and  that  by  virtue  of  the  above-mentioned 
statute  the  amount  of  said  taxes,  together  with  in- 
terest,  penalties,  and  costs  that  may  accrue  in  ad- 
dition thereto,  is  a  lien  in  favor  of  the  United 
States  upon  all  property  and  rights  to  property 
belonging  to  said  taxpayer,  to  wit : 
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Name  of  taxpayer — Judson  G.  Eosebush. 

Residence  or  place  of  business — 117  N.  Park 
Ave.,  Appleton,  Wisconsin. 

Nature  of  tax — Income  Tax. 

Taxable  period— 1928. 

Amount  of  tax  assessed — $26,161.06. 

Additional  (penalty)  tax  assessed — Int.  non- 
payment $382.02;  together  with  add'l  int. 
®  rate  of  1%  per  month  from  4/10/34  to 
date  of  payment. 

Date  assessment  list  received — 1934  Feb  15P 
#2. 

O.  A.  LaBUDDE, 
Collector. 

Filed  this  17th  day  of  December,  1934,  at  2:10 
P.  M.    Florence  E.  Rogers,  Clerk   (or  Registrar), 

[143] 
Certificate  of  Officer  Authorized  by  Law  to  Take 
Acknowledgments. 

State  of  Wisconsin, 
County  of  Milwaukee — ss. 

On  this  day  personally  appeared  before  me  a  No- 
tary Public  in  and  for  the  State  and  County  afore- 
said, O.  A.  La  Budde,  Collector  of  Internal  Reve- 
nue for  the  district  of  Wisconsin,  to  me  well  known 
as  the  person  who  executed  the  foregoing  instru- 
ment, and  acknowledged  that  he  executed  the  same 
for  the  purposes  therein  expressed. 
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In  witness  whereof  I  have  hereunto  set  my  hand 
and  official  seal,  this  the  4th  day  of  December,  1934. 
[Seal]  C.  J.  LANDUSKY, 

Notary  Public. 
My  commission  expires  Oct.  11,  1936. 

To  Register  of  Deeds  Iron  County 
Crystal  Falls,  Michigan  [144] 

CERTIFIED  COPY  OF  RECORD  OF  NOTICE 
OF  TAX  LIEN 

State  of  Michigan, 
County  of  Iron — ss. 

Register's  Office  for  the  County  of  Iron. 
I,  DeUa  Shoquist,  Register  of  Deeds  for  said 
County,  do  hereby  certify  that  I  have  compared 
the  foregoing  copy  of  Notice  of  Tax  Lien — United 
States  vs.  Judson  Gr.  Rosebush  with  the  Original 
Record  thereof,  now  remaining  in  this  office,  and 
that  the  same  is  a  correct  Transcript  therefrom,  and 
of  the  whole  of  such  Original  Record. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  said  Register  of 
Deeds,  at  Crystal  Falls,  in  said  County,  this  25th 
day  of  January  A.  D.  1943. 

[Seal]  DELLA  SHOQUIST, 

Register  of  Deeds.  [145] 
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DEFENDANT'S  EXHIBIT  "2" 

Investment  and  Securities  Co. 

Old  National  Bank  Building 

Spokane,  Washington 

March  29th,  1937 

Mr.  Judson  G.  Rosebush, 
Appleton,  Wisconsin 

Dear  Mr.  Rosebush: 

I  have  your  letter  of  March  23rd,  1937,  in  con- 
nection with  the  Inland  Empire  Paper  Company 
common  stock.  Since  j^our  recent  visit  to  Spokane 
and  since  the  receipt  of  your  letter  I  have  had 
the  opportunity  of  discussing  with  our  Trustees 
the  matters  which  we  discussed  at  the  time  you  were 
here.  A  review  of  the  circumstances  would,  I  be- 
lieve, be  in  order. 

You  will  recall  that  under  the  reorganization  plan 
of  the  Inland  Empire  Paper  Company,  the  hold- 
ers of  the  common  stock  were  to  turn  in  to  the  Old 
National  Bank  and  Union  Trust  Company  the  cer- 
tificates they  then  held  in  lieu  of  which  there  would 
be  issued  to  them  under  the  reorganization  plan  new 
certificates  of  common  stock  when  the  reorganiza- 
tion plan  became  effective. 

In  accordance  with  your  instructions,  820  shares 
of  the  common  stock  of  the  Inland  Empire  Paper 
Company  which  we  held  as  collateral  to  your  ac- 
count, and  to  which  were  attached  stock  powers 
signed  by  you,  were  turned  in  to  the  Old  National 
Bank  and  Union  Trust  Company,  but  the  new  stock 
to  be  issued  in  lieu  thereof  was  not  issued  at  that 
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time.  Under  date  of  April  Ttli,  1936,  we  gave  you 
notice  by  registered  mail  that  unless  your  indebt- 
edness was  paid  on  or  before  April  22nd,  1936,  we 
would  sell  at  private  sale  at  our  office  the  secui'ity 
held  to  your  indebtedness,  including  the  stock  of  the 
Inland  Empire  Paper  Company.  The  indebtedness 
was  not  paid  and  on  the  date  set  for  the  sale,  a 
sale  was  held  and  the  security  held  as  collateral 
by  us  to  your  account  was  bid  in  by  this  Company, 
no  other  bidders  appearing.  The  820  shares  of  stock 
of  the  Inland  Empire  Paper  Company  were  bid  in 
for  the  sum  of  $1.00,  as  at  that  time  the  affairs  of 
that  Company  were  so  badly  involved  that  we  felt 
that  only  a  nominal  bid  would  be  justified.   [146] 

Subsequent  to  April  22nd,  1936  the  new  stock  of 
the  Inland  Empire  Paper  Company  was  issued  by 
the  Old  National  Bank  and  Union  Trust  Company 
as  Trustees  and  we  were  notified  that  it  would  be 
delivered  to  us  upon  surrender  of  the  receipt  given 
when  the  old  stock  was  deposited.  However,  we 
found  that  the  stock  was  issued  in  jouv  name  as 
you  were  the  recorded  owner  of  the  stock  at  the 
time  of  deposit  and  in  fact  were  still  the  owner 
on  November  25th,  1935,  the  date  under  which  the 
new  stock  was  issued,  although  it  was  not  available 
for  delivery  until  some  months  subsequent  to  that 
time. 

We  then  asked  you  to  sign  stock  powers  to  en- 
able us  to  transfer  to  our  name  the  new  stock  in 
the  Inland  Empire  Paper  Company.  This  was  espe- 
cially necessary  as  under  the  agreement  with  share- 
holders in  which  you  concurred,  51%  of  the  holdings 
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of  each  share  holder  was  to  be  turned  over  to  the 
Reconstruction  Finance  Corporation  to  give  them 
voting  control  as  long  as  their  loan  from  the  Re- 
construction Finance  Corporation  was  unpaid. 

In  reply  to  our  request  for  stock  powers  to  make 
the  transfer,  you  wrote  that  you  would  not  care  to 
execute  such  powers,  as  to  do  so  would  be  a  ratifi- 
cation on  your  part  of  the  validity  of  the  sale 
of  the  820  shares  for  the  sum  of  $1.00  which 
you  felt  was  much  below  a  fair  and  reasonable 
value  of  the  stock  at  date  of  sale. 

As  I  told  you  in  our  conference  here,  it  was 
not  our  desire  in  taking  over  the  title  to  the 
securities  held  as  collateral  to  your  account  to  work 
any  undue  hardship  upon  you  by  purchasing  the 
stock  at  a  sacrifice  price.  The  fact  that  there  was 
no  known  market  for  Inland  Empire  Paper  Com- 
pany common  stock  and  that  the  company  was  bery 
badly  involved  was  the  reason  for  our  setting  such  a 
nominal  price  upon  it  in  our  bid.  The  other  two 
stocks  had  a  market  value  which  could  be  ascertained 
within  a  reasonable  degree  of  certainty  and  I  be- 
lieve our  bids  were  a  reasonable  market  price  at 
the  time  of  the  sale. 

During  your  visit  we  also  discussed  matters  con- 
cerning your  possibility  of  recovering  upon  the  pay- 
ment made  hy  you  on  the  superadded  liability  on 
stock  of  the  Exchange  National  Bank.  There  is 
some  indication  that  those  who  paid  their  assess- 
ment in  full  will  receive  a  partial  return  on  the 
assessment  paid.  If  you  are  willing  to  agree  to 
ratify  the  sale  of  your  securities  made  on  April 
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22nd,  1936,  and  are  also  [147]  willing  to  assign 
to  us  as  security  to  the  balance  of  your  indebtedness 
any  recovery  which  may  be  made  on  the  assessment 
paid  on  the  Exchange  National  Bank  stock,  we  are 
willing  to  agree  with  you  that  we  will  not  sell  the 
Inland  Eminre  Paper  Company  common  stock  be- 
fore April  1st,  1938,  unless  authorized  so  to  do  by 
you,  and  that  if  a  sale  is  made  subsequent  to  April 
1st,  1938,  and  prior  to  April  1st,  1939,  we  will  agree 
to  give  you  the  first  opportunity  to  purchase  the 
stock  at  the  price  at  which  we  contemplate  selling  it 
and  that  you  will  have  a  five  day  period  in  whicli  to 
elect  to  purchase  or  not  to  purchase  before  we  will 
sell  the  stock  to  anyone  else;  and  further,  that  in 
the  event  of  sale  before  April  1st,  1939,  we  will 
credit  to  you  on  the  amount  you  still  owe  us  the 
excess  of  the  sale  price  over  the  $1.00  price  at 
which  we  bid  the  stock  in. 

We  will  also  agree  that  if  we  sell  either  the  Ne- 
koosa  Edwards  Paper  Company  stock  or  the  North- 
ern Paper  Mills  stock  before  April  1st,  1938,  we 
will  credit  you  with  any  amount  we  receive  for 
such  stock  in  excess  of  the  amount  at  which  we 
bid  it  in  at  the  sale. 

Our  attorneys  have  advised  us  that  in  their  opin- 
ion we  should  have  a  ratification  of  the  whole  of 
the  sale,  that  is,  not  only  our  j)urchase  of  the  In- 
land Empire  Paper  Company  common  stock,  but 
also  our  purchase  of  the  Nekoosa  Edwards  Paper 
Company  stock  and  that  of  the  Northern  Paper 
Mills,  as  any  question  of  the  validity  of  part  of 
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the  sale  might  be  considered  as  involving  the  validity 
of  all  of  the  sale.  It  is,  of  course,  our  position 
throughout  this  entire  matter  that  the  sale  as  held 
v^as  valid  in  every  way  and  that  title  to  the  securi- 
ties rests  in  us,  but  that  if  you  will  not  sign  stock 
powers  so  that  the  stock  can  be  transferred,  it 
will  be  necessary  for  us  to  bring  a  suit  upon  your 
note  and  it  is  the  expense  and  delay  involved  in 
such  an  action  that  we  are  endeavoring  to  avoid 
and  is  our  reason  for  considering  an  agreement 
such  as  that  outlined  above. 

The  entire  agreement  is,  of  course,  subject  to  the 
approval  of  the  Reconstruction  Finance  Corpora- 
tion, to  whom  your  notes  and  the  stocks  are  pledged, 
and  I  am  taking  the  matter  up  with  you  before  sub- 
mitting it  to  them  for  approval,  as  it  would  be 
much  better  that  we  have  a  complete  understanding 
before  submitting  it  to  the  Reconstruction  Finance 
Corporation,  in  order  that  their  authorization  to 
us  may  be  absolutely  definite. 

In  your  letter  of  March  23rd  you  asked  us  to 
give  you  a  price  good  for  twenty  days  on  the  In- 
land Empire  Paper  Company  common  stock.  Due 
to  the  fact  that  there  is  no  regular  market  for  this 
stock  upon  which  to  [148]  base  such  a  price  and 
also  because  the  stock  is  pledged  to  the  Reconstruc- 
tion Finance  Corporation,  it  is  impossible  for  us 
to  give  3"0U  a  firm  price  at  this  time.  However,  if 
you  wish  to  make  us  an  offer,  we  will  be  glad  to 
submit  it  to  the  Reconstruction  Finance  Corpora- 
tion. 
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If  the  program  as  outlined  above  is  acceptable  to 
you,  kindly  so  advise  us  that  we  will  have  the  proper 
agreements  drawn  and  forwarded  to  you  for  exe- 
cution. 

Very  truly  yours, 

L.  A.  STILSON, 

L.  A.  Stilson,  Vice-President. 
LAS:W  [149] 


DEFENDANT'S  EXHIBIT  ''3" 

April  6,  1937 
Mr.  L.  A.  Stilson,  Vice  President, 
Investment  &  Securities  Company, 
Old  National  Bank  Building, 
Spokane,  Washington. 

Gentlemen : 

In  reference  to  yours  of  March  29,  the  Notice  of 
Destraint  of  the  United  States  Internal  Revenue  of- 
fice against  me  still  holds,  so  that  at  the  moment  I 
judge  I  am  not  a  free  agent  to  assign  you  my  equity 
in  the  Exchange  National  Bank  stock.  In  other 
words,  I  presume  the  Notice  of  Destraint  will  cover 
this  as  well  as  other  assets.  On  the  other  hand,  I 
am  hoping  presently  to  get  that  out  of  the  way,  but 
until  I  do,  I  wonder  if  it  would  not  be  premature 
to  make  any  agreement  regarding  that  item. 

On  further  reflection,  it  seems  to  me  perhaps  the 
best  way  out  of  that  Inland  Empire  Paper  Com- 
pany situation  would  be  for  some  of  us  here  to 
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get  complete  release  of  that  stock  from  you  upon 
payment  of  a  certain  consideration. 

When  I  was  in  conference  with  you  and  Mr.  Kim- 
mel,  he  suggested  the  price  of  $1.00  per  share  of 
that  stock  which  you  seemed  to  think  was  satisfac- 
tory. 

On  further  reflection,  if  you  are  still  of  the  same 
opinion,  I  will  be  glad  to  see  if  I  cannot  raise  the 
money  in  some  indirect  fashion  so  as  to  get  to  you 
$820.00  for  the  820  shares  in  question,  the  under- 
standing of  course  being  that  of  that  amount  $819.00 
will  be  applied  on  the  principal  of  my  note. 

Respectfully  yours, 
JGR/H  [150] 


DEFENDANT'S   EXHIBIT   4 

Investment  and  Securities  Co. 

Old  National  Bank  Building 

Spokane,  Washington 

April  14th,  1937 

Mr.  Judson  G.  Rosebush, 

Appleton,  Wisconsin 

Dear  Mr.  Rosebush: 

I  have  your  recent  letter  stating  that  in  your  opin- 
ion the  Federal  tax  lien  which  has  been  liled  against 
you  would  prevent  you  making  the  assignment  of 
your  claim  against  the  Exchange  National  Bank 
as  requested  in  our  letter  of  March  29th,  and  also 
requesting  that  we  give  you  a  firm  price  on  Ihe  In- 
land Empire  Paper  Company  stock  which  was  taken 
over  from  you. 
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It  is  not  our  intention  to  set  any  price  upon  the 
Inland  Empire  Paper  Company  stock  until  such 
time  as  its  exact  status  is  determined,  but  if  you 
desire  to  make  a  firm  offer  we  will  submit  it  to  our 
Trustees  and  to  the  Reconstruction  Finance  Cor- 
poration for  their  consideration. 

We  have  submitted  to  our  attorneys  the  question 
of  an  assignment  by  you  of  your  claim  against  the 
Exchange  National  Bank  on  acc(>unt  of  the  super- 
added liability  paid  on  the  stock  and  they  have 
advised  us  that  an  assignment  upon  your  part  could 
be  executed  without  any  question  but  that  it  might 
develop  that  the  lien  of  the  United  States  Govern- 
ment would  be  prior  to  the  lien  created  by  the  as- 
signment, a  matter  which  would  have  to  be  deter- 
mined at  a  later  date  when,  as,  and  if,  the  funds 
are  payable  on  the  claim  against  the  bank.  We  are 
willing  to  go  ahead  with  the  program  outlined  in 
our  letter  of  March  29th  with  the  full  understand- 
ing that  the  assignment  of  the  Exchange  National 
claim  might  be  subject  to  a  prior  claim  to  the  United 
States. 

Our  Trustees  have  had  a  full  discussion  of  the 
entire  situation  concerning  your  indebtedness  and 
it  is  our  intention  to  immediately  clarify  the  situ- 
ation either  by  obtaining  from  you  a  ratification 
of  the  sale  held  April  22,  1936  and  a  transfer  of 
the  Inland  Empire  Paper  Company  stock  to  our 
name  by  execution  on  your  part  of  stock  powers,  or 
to  submit  the  [151]  entire  matter  to  the  courts  for 
determination.  In  such  event,  of  course,  we  will  not 
only  ask  to  have  the  sale  properly  confirmed,  but 
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will  also  place  the  balance  of  the  debt  in  the  form 
of  a  judgment. 

We  have  endeavored  in  every  way  to  e;ive  you 
every  possible  chance  to  retrieve  something  out  of 
your  investments,  but  unless  we  can  receive  your 
cooperation  it  will  be  necessary  for  us  to  proceed  by 
legal  methods  from  now  on. 

Will  you  kindly  advise  me  immediately  whether 
or  not  we  may  expect  from  you  a  complete  and  ab- 
solute ratification  of  the  sale  of  securities  held 
April  22,  1936,  together  with  an  assignment  of 
your  claim  against  the  Exchange  National  Bank, 
subject,  of  course,  to  any  liens  which  may  exist  at 
this  time  to  the  United  States  Government,  in  con- 
sideration of  which  we  would  agree  to  hold  the  In- 
land Empire  Paper  Company  stock  for  one  year, 
unless  sale  prior  to  that  time  is  consented  to  by  you ; 
and  we  would  further  agree  that  if  the  stock  is  sold 
any  time  prior  to  April  1st,  1939,  to  give  you  credit 
on  your  remaining  indebtedness  for  any  excess  of 
the  sale  price  over  the  price  at  which  the  stock  was 
bid  in  by  us ;  and  would  also  agree  that  if  the  other 
securities  taken  over  from  you  are  sold  before  April 
1st,  1938,  we  would  credit  you  with  any  amount 
we  receive  for  the  stock  in  excess  of  the  amount  at 
which  it  was  bid  in  at  the  sale. 

The  above  would,  of  course,  all  be  subject  to  the 
approval  of  the  Reconstruction  Finance  Corpora- 
tion. 
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If  you  are  not  willing  to  enter  into  such  an  agree- 
ment, kindly  so  advise  us  immediately  and  we  will 
take  such  other  course  as  apparently  is  indicated. 
Very  truly  yours, 
L.  A.  STILSON, 

L.  A.  Stilson,  Vice-President. 
LAS  :W  [152] 


DEPENDANT'S    EXHIBIT   5 

April  20,  1937 
Mr.  L.  A.  Stilson,  Vice  Pres., 
Investment  &  Securities  Co., 
Old  National  Bank  Building 
Spokane,  Washington. 

Dear  Mr.  Stilson: 

Replying  to  yours  of  April  14,  I  think  we  would 
made  the  most  headway  if,  in  harmony  with  your 
suggestion,  we  would  make  you  a  firm  offer  on  the 
820  shares  of  Inland  Empire  Paper  Company  stock 
you  are  holding.  Accordingly,  in  line  with  our  per- 
sonal conversation  I  will  raise  $820.00  in  cash  and 
offer  that  amount  for  the  aforesaid  820  shares  of 
Inland  Empire  Paper  Company  common  stock,  the 
understanding  of  course,  being  that  $819.00  of  that 
amount  shall  be  applied  on  my  direct  indebtedness 
since,  as  I  understand  it,  when  you  bid  the  stock 
in  you  bid  the  total  block  in  at  $1.00. 

If  we  get  this  matter  out  of  the  way  first,  that 
will  simplify  our  problem  considerably,  and  I  would 
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then  be  glad  to  discuss  with  you  the  balance  of  the 
matter  referred  to  in  your  letter. 

Respectfully  yours, 
JGR/II  [153] 


DEFENDANT'S  EXHIBIT  "6" 

Investment  and  Securities  Co. 

Old  National  Bank  Building 

Spokane,  Washington 

June  2,  1937 

Mr.  Judson  G.  Rosebush 
Appleton,  Wisconsin 

Dear  Mr.  Rosebush: 

Our  attorneys  have  prepared  an  agreement  in  ac- 
cordance with  our  understanding  with  you  concern- 
ing your  indebtedness  and  the  securities  formerly 
pledged  thereto.  I  am  enclosing  one  copy  of  this 
agreement  which  has  not  as  yet  been  executed.  Will 
you  kindly  go  over  this  and  if  it  meets  with  your 
approval  advise  me  at  once  and  I  will  then  refer  it 
to  the  Reconstruction  Finance  Corporation  for  their 
approval.  I  am  sending  it  to  you  before  submit- 
ting it  to  the  Reconstruction  Finance  Corporation 
so  that  should  any  changes  be  necessary  they  may 
be  made  before  the  approval  of  the  Reconstruction 
Finance  Corporation  is  obtained,  which  will  obvi- 
ate any  possibility  of  our  having  to  go  back  to  them 
for  a  second  approval. 

In  comiection  with  your  recent  letter  concerning 
the   sale   of  the   Inland   Empire   Paper   Company 
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stock  to  you  at  this  time,  I  do  not  believe  that  our 
trustees  would  be  in  favor  of  such  a  sale  at  any 
price  that  you  would  consider  reasonable.  The 
greatly  improved  earning  position  of  the  company 
during  the  past  few  months  indicates  that  in  the 
near  future  a  nuich  higher  price  for  their  securities 
might  be  justified  and  it  is  our  opinion  that  the 
stock  should  not  be  sold  at  this  time. 

Kindly  let  me  hear  from  you  in  connection  with 
the  approval  of  the  agreement  as  soon  as  possible 
as  it  will  take  a  little  while  to  obtain  the  approval 
of  the  Reonstruction  Finance  Corporation. 
Very  truly  yours, 

L.  A.  STILSON, 

L.  A.  Stilson,  Vice  President. 
LAS  :mbj 
Enc.  [154] 


DEFENDANT'S  EXHIBIT  "7" 

June  11,  1937 

Mr.  L.  A.  Stilson,  Vice  President 
Investment  &  Securities  Co., 
Old  National  Bank  Building, 
Spokane,  Washington. 

Dear  Mr.  Silson: 

In  reply  to  yours  of  June  2,  the  agreement  en- 
closed seems  to  be  satisfactory,  exce23t  that  on  page 
3  you  have  not  made  note  of  the  fact  that  the  United 
States  Internal  Revenue  Department  has  a  lien  prior 
to  yours.   That  has  been  covered  by  our  correspond- 
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cnco,  but  it  seems  to  me  it  ought  to  be  included  in 
the  agreement. 

Then,  on  page  4  you  speak  about  a  five  day  pe- 
riod. If  you  will  analyze  this,  you  will  see  that 
practically  speaking,  it  only  gives  me  a  day  or  so 
on  account  of  the  time  which  the  mail  takes.  I  won- 
der if  you  would  not  substantially  lengthen  this 
period. 

Respectfully  yours, 
JGR/H  [155] 


DEFENDANT'S   EXHIBIT   8 

Investment  and  Securities  Co. 

Old  National  Bank  Building 

Spokane,  Washington 

June  16,  1937 

Mr.  Judson  G.  Rosebush 
Appleton,  Wisconsin 

Dear  Mr.  Rosebush : 

I  have  your  letter  of  June  11,  1937,  in  which  you 
state  that  the  agreement  which  we  submitted  to  you 
is  satisfactory  with  the  exception  that  you  feel 
that  a  statement  should  be  inserted  that  the  United 
States  Internal  Revenue  Department  has  a  prior 
lien  on  your  claim  against  the  Exchange  National 
Bank. 

I  have  discussed  this  with  our  attorneys  and  they 
feel  that  such  a  citation  in  the  agreement  would 
be  out  of  order  as  it  has  not  yet  been  definitely 
determined  whether  or  not  their  lien  would  be  prior 
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to  a  proper  assignment.  This  would  be  a  matter 
that  would  have  to  be  settle  when,  as,  and  if  a  dis- 
bursement would  be  made  on  the  Exchange  National 
claim.  Due  to  the  fact  that  we  have  notice  of  the 
lien  of  the  government  and  the  nature  of  the  lien, 
our  attorneys  feel  that  the  agreement  should  be 
satisfactory  without  such  a  statement  as  there  could 
not  possibly  be  any  contention  on  our  part  that  you 
had  or  were  misrepresenting  the  status  of  the  claim. 

In  connection  with  the  time  allowed  in  case  of 
a  sale  of  the  stock  of  the  Inland  Empire  Paper 
Company,  our  trustees  are  not  willing  to  enter  into 
any  agreement  that  would  contemplate  a  longer  time 
for  you  to  exercise  the  option  to  purchase.  You 
will  note  in  the  contract  that  the  notice  would  be 
sent  to  you  by  air  mail,  which  would  give  you  ap- 
proximately three  days  in  which  to  repl}^,  and  it  was 
our  opinion  to  extend  the  time  longer  might  make 
it  difficult  for  us  to  deal  with  the  stock.  We  would, 
of  course,  endeavor  to  give  you  as  much  notice  as 
could  be  given  reasonably,  but  we  could  not  agree 
to  a  period  of  longer  than  five  days  as  set  forth  in 
the  contract.  [156] 

I  trust  that  the  above  will  explain  our  position 
and  that  you  will  let  me  hear  from  you  approving 
the  contract  as  submitted  as  the  Reconstruction  Fi- 
nance Corporation  is  becoming  very  pressing  in 
their  requirement  that  the  status  of  the  Inland  Em- 
pire Paper  Company  stock  be  definitely  determined 
and,  we  will  not  be  able  to  submit  this  contract  to 
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them  until  it  is  ready  in  definite  form  for  their 
approval. 

Very  truly  yours, 

L.  A.  STILSON, 
L.  A.  Stilson,  Vice  President. 
LAS:mbj  [157] 


DEFENDANT'S  EXHIBIT  ''9" 

June  21,  1937 

Mr.  L.  A.  Stilson,  Vice  President, 
Investment  &  Securities  Company, 
Spokane,  Washington. 

Dear  Mr.  Stilson : 

Yours  of  June  16  is  at  hand.  In  reference  to  your 
second  paragraph,  I  think  that  the  agreement  as 
drafted  involves  me  in  no  possible  misunderstanding 
so  far  as  your  Company  is  concerned,  since  from 
the  start  of  these  negotiations,  you  have  had  notice 
of  the  Tax  Lien. 

My  fear  on  that  matter  arises  from  the  fact  that 
the  Notice  of  Destraint  set  forth  that  I  T\as  not  to 
transfer  any  more  of  my  property  until  that  Tax 
was  paid,  so  that  if  I  make  the  agreement  with  you 
as  you  have  drafted  it,  I  am,  on  the  face  of  it,  dis- 
regarding a  notice  of  the  Federal  Internal  Revenue 
Unit. 

It  seems  to  me,  therefore,  for  my  own  protection 
as  regards  the  Internal  Revenue  Unit,  you  should 
either  redraft  the  agreement  so  that  the  Unit  could 
not  hereafter  claim  that  I  had  violated  their  order ; 


186  Investment  and  Securities  Co.  vs. 

or,  if  you  do  not  want  to  do  that,  I  should  then 
present  your  proposed  agreement  to  the  Internal 
Eevenue  Unit,  see  if  they  were  willing  to  let  it  stand 
as  now  drafted. 

As  you  can  clearly  see  from  the  above,  I  have  a 
tremendous  respect  for  the  power  of  the  United 
States  government,  and  do  not  willingly  want  to 
run  afoul  of  that  power. 

Eespectfully  yours, 
JGR/H  [158] 


DEFENDANT'S  EXHIBIT  ''10" 

Investment  and  Securities  Co, 

Old  National  Bank  Building 

Spokane,  Washington 

June  30,  1937 

Mr.  Judson  G.  Rosebush 
Appleton,  Wisconsin 

Dear  Mr.  Rosebush: 

Your  letter  of  June  21st  addressed  to  our  Mr. 
Stilson,  has  been  referred  to  the  undersigned  in- 
asmuch as  Mr.  Stilson  is  away  on  a  vacation  at  the 
present  time. 

Our  attorneys  have  rewritten  the  agreement  to 
show  that  the  Collector  of  Internal  Revenue  has 
filed  an  Order  of  Distraint,  and  therefore  the  as- 
signment to  this  company  is  subsequent  and  junior 
to  any  lien  that  the  Collector  of  Internal  Revenue 
may  have  acquired  by  reason  of  said  order. 
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We  are  enclosing  herewith  two  complete  copies 
of  the  agreement,  together  with  sheets  three  and 
four  to  be  substituted  in  the  copy  you  now  have. 
When  this  has  been  done,  we  would  like  to  have  you 
sign  all  three  copies  and  return  them  to  us  for  sig- 
nature. As  soon  thereafter  as  the  agreement  has 
been  approved  by  the  Reconstruction  Finance  Cor- 
poration one  signed  copy  will  be  returned  to  you. 
Very  truly  yours, 

GEO  L.  KIMMEL, 
GLKrmbj  Secretary.  [159] 


DEFENDANT'S  EXHIBIT  ''11" 

Investment  and  Securities  Co. 

Old  National  Bank  Building 

Spokane,  Washington 

July  21,  1937 

Mr.  Judson  G.  Rosebush 
Appleton,  Wisconsin 

Dear  Mr.  Rosebush : 

When  we  submitted  to  the  Reconstruction  Fi- 
nance Corporation  the  agreement  which  was  ap- 
proved hy  you,  their  Washington  office  requested 
that  there  be  inserted  in  the  agreement  the  state- 
ment that  fifty-one  percent  of  the  Inland  Empire 
Paper  Company  common  stock  is  subject  to  the 
pledge  for  the  purpose  of  giving  voting  rights  to  the 
Reconstruction  Finance  Corporation.  We  have, 
therefore,  redraw^n  the  agreement  and  have  inserted 
on  pages  four  and  five  a  paragraph  complying  with 
their  request. 
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They  have  also  requested  that  a  separate  assign- 
ment covering  your  claim  against  the  Exchange  Na- 
tional Bank  be  executed  and  specifically  stated  that 
in  this  assignment  no  mention  should  be  made  of  the 
claim  of  the  Bureau  of  Internal  Revenue  inasmuch 
as  they  expect  to  file  this  with  the  liquidating  agent 
of  the  Exchange  National  Bank  and  the  matter  of 
the  claim  of  the  Bureau  of  Internal  Revenue  is  fully 
covered  in  the  agreement. 

It  is  also  our  attorney's  opinion  that  your  Ex- 
change National  Bank  stock  certificates  should  be 
endorsed  and  forwarded  to  us.  Very  probably  when, 
as,  and  if  any  payments  are  made  by  the  liquidating 
agent  he  will  wish  to  have  these  certificates  pre- 
sented to  him  and  we  should,  therefore,  have  them 
available. 

We  are  enclosing  three  copies  of  the  agreement 
and  three  copies  of  the  assignment  which  has  been 
prepared  by  our  attorneys  and  request  that  you  exe- 
cute these  and  return  them  to  us.  As  soon  as  we  have 
executed  them  and  obtained  the  approval  of  the  Re- 
construction Finance  Corporation,  a  copy  of  each 
will  be  returned  to  you  for  your  records. 

We  would  appreciate  receiving  these,  duly  exe- 
cuted, together  Avith  the  stock  certificates,  at  as  early 
a  date  as  possible  so  that  we  may  get  this  matter 
cleared  with  the  Reconstruction  Finance  Corpora- 
tion. 

Very  truly  yours, 

L.  A.  STILSON 
L.  A.  Stilson, 
LAS  :mbj  Encs.  Vice  President  [160] 
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DEFENDANT'S  EXHIBIT  12 

July  27,  1937 

Mr.  L.  A.  Stilson,  Vice  President, 
Investment  &  Securties  Company, 
Old  National  Bank  Building, 
Spokane,  Washington. 

Dear  Mr.  Stilson: 

July 

Replying  to  yours  of  Juno  21,  the  modification 
suggested  in  your  first  paragraph  is  satisfactory, 
and  I  have  accordingly  signed  the  three  documents 
and  return  same  herewith. 

Regarding  the  matter  of  a  separate  assignment  in 
which  no  mention  is  made  of  the  claim  of  the  Bureau 
of  Internal  Revenue,  and  the  request  of  your  attor- 
ney that  the  Exchange  National  stock  Certificate  be 
sent  you,  I  am  sorry  to  say  that  both  these  requests, 
in  my  opinion,  are  absolutely  contrary  worthy  4o  the 
Notice  of  Destraint  which  the  Internal  Revenue  De- 
partment filed  against  me,  for  the  assignment  stands 
as  an  independent  document  and  makes  no  specific 
reference  to  the  agreement  under  which  the  Claim 
of  the  Internal  Revenue  Department  is  given  prior- 
ity ;  and,  moreover,  the  Notice  of  Destraint  prohibits 
me  from  turning  over  any  of  my  stock  certificates  to 
anyone  until  their  claim  is  liquidated. 

Now,  of  course,  I  may  be  in  error  on  both  of  these 
matters  and,  accordinglj^,  I  am  entirely  willing  to 
send  the  documents  enclosed  in  yours  of  July  21  to 
the  Collector  of  Internal  Revenue  in  Milwaukee  to 
see  if  I  can  sign  the  assignments;  and  if  he  says  I 
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can  do  sOj  then  I  will  do  so.    Accordingly,  I  await 
your  advice  on  these  two  matters. 

Will  you  kindly  cancel  my  original  and  return  the 
agreement  of  which  the  enclosed  is  a  substitute. 

Respectfully  yours, 
JGR/H 
Enc.  [161] 


DEFENDANT'S  EXHIBIT  ''13" 

July  9,  1937 

Mr.  Geo.  L.  Kimmel,  Secretary, 
Investment  &  Securities  Company 
Old  National  Bank  Building, 
Spokane,  Washington 

Dear  Mr.  Kimmel : 

In  compliance  with  yours  of  June  30,  I  have  in- 
serted the  pages  you  suggested  and  I  am  returning 
herewith  the  three  documents  properly  signed  and 
acknowledged. 

I  notice  that  in  the  old  copy  you  had,  on  page  4y 
the  words  "air  mail"  inserted,  so  I  have  put  that 
into  the  copies  I  am  returning  herewith. 

Respectfully  yours, 
JGR/H 
Enc.  [162] 


DEFENDANT'S  EXHIBIT  14 

These  were  the  two  rejected  sheets  (pencil) 
as  collaterial  security  to  the  obligations  of  the  Pledg- 
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er,  at  the  prices  named  and  the  application  of  the 
proceeds  thereof,  as  follows : 

Applied  on  Note  in  the  principal  amount  of  Twenty-five 
Thousand  Dollars  ($25,000.00),  dated  November  30,  1932, 
the  proceeds  of : 

325  shares  of  Nekoosa- Edwards  Paper  Com- 
pany common  stock  at  $30.00  per  share,.... $  9,750.00 
600  shares  of  Northern  Paper  Mills  com- 
mon stock  at  $10.00  per  share, 6,000.00 

Total  credited  to  above  Note, $15,750.00 

Applied  on  Note  in  the  principal  amount  of  Seventy-five 
Thousand  Dollars  ($75,000.00),  dated  December  19,  1932, 
the  proceeds  of: 

750  shares  of  Northern  Paper  Mills  com- 
mon stock  at  $10.00  per  share, $  7,500.00 

820  shares  of  Inland  Empire  Paper  Com- 
pany common  at  1.00 

Total  credited  to  above  Note, $  7,501.00; 

The  party  of  the  second  part  further  agrees  to 
and  does  hereby  assign  to  party  of  the  first  part  as 
security  to  the  balance  of  indebetedness  owing  by 
the  party  of  the  second  part  to  party  of  the  first 
part  any  recovery  which  may  be  made  by  or  on  be- 
half of  party  of  the  second  part  from  or  on  account 
of  an  assessment  paid  on  stock  of  Exchange  Na- 
tional  Bank,    Spokane,   Washington,   and   further 

of  the  first  part 
agrees  to  make,  execute  and  deliver  to  party  A  any 

further  instruments  or  documents  necessary,  need- 
ful and  proper  to  make  this  assignment  for  collateral 
purposes  effective  and  to  enable  party  of  the  first 
part  to  recover  any  amounts  which  may  or  shall  be 
due  by  reason  of  the  payment  of  such  assessments  on 
said  Exchange  National  Bank  stock. 
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In  consideration  of  the  foregoing,  the  party  of  the 
first  part  agrees  that  no  sale  of  all  or  any  part  of 
said  820  shares  of  Inland  Empire  Paper  Company 
connnon  stock  shall  be  made  before  April  1,  1938, 
unless  consented  to  by  party  of  the  second  part ;  that 
if  any  sale  of  said  stock  shall  be  made  subsequent 
to  April  1, 1938,  and  prior  to  April  1, 1939,  the  party 
of  the  first  part  will  give  and  grant  unto  party  of 
the  second  part  an  opportunity  to  purchase  all  or 
any  part  of  said  820  shares  of  Inland  Empire  Paper 
Company  stock  at  the  price  at  which  party  [163] 
of  the  first  part  shall  contemplate  selling  it,  and 
that  party  of  the  second  part  shall  have  a  five  day 
period  to  elect  to  purchase  or  not  to  purchase  all  or 
any  part  of  said  stock,  during  which  five  day  period 
the  party  of  the  first  part  will  not  sell  the  stock  to 
anyone  else.  Said  five  day  period  shall  begin  with 
the  date  and  time  of  depositing  a  letter,  full  first 
class  airmail  postage  prepared,  in  the  United  States 
mails,  addressed  to  the  last  known  address  of  party 
of  the  second  part,  and  it  is  expressly  understood 
that  if  party  of  the  second  part  shall  decide  to  ac- 
cept the  offer  of  sale  so  given  by  the  Company  he 
will  at  once  communicate  his  acceptance  by  telegram 
or  telephone  to  the  Company  and  will  forward  bank 
draft  or  cashier's  check  in  full  payment  thereof  at 
once,  so  that  said  bank  draft  or  cashier's  check  shall 
be  in  the  hands  of  the  Company  not  later  than  five 
days  after  the  expiration  of  the  first  five  day  period 
during  which  the  offer  shall  be  accepted.  Following 
the  expiration  of  said  first  five  day  period  if  said 
offer  shall  not  be  accepted,  or  the  expiration  of  five 
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days  thereafter,  if  said  offer  shall  be  accepted  Ijut 
payment  shall  not  be  received  within  said  last  five 
day  period,  the  Company  shall  be  under  no  further 
duty  to  withhold  said  stock  from  the  market  and  may 
sell  said  stock  free  and  discharged  of  any  of  the 
terms  and  j^rovisions  of  this  Agreement. 

It  is  further  understood  and  agreed  that  in  the 
event  of  the  sale  of  all  or  any  part  of  said  820  shares 
of  Inland  Empire  Paper  Company  common  stock  on 
or  before  April  1,  1939,  the  Company  will  credit  up- 
on the  indebtedness  of  the  party  of  the  second  part 
the  excess  of  the  sale  price  of  all  or  any  part  of  said 
stock  over  [164] 


DEFENDANT'S  EXHIBIT  15 

(Copy) 
Stocks — Mortgages — Farms — and — Timber  Lands 
PATTEN  Judson  G.  Eosebush,  President 

FINE  Judson  G.  Eosebush,  Jr.,  Secretary 

PAPEES 

Incorporated  Appleton,  Wisconsin 

June  16,  1940 

Mr.  Charles  P.  Eobbins 
Shareholders'  Agent 
Spokane,  Wash. 

Dear  Mr.  Eobbins : — 

Yours  of  June  10  was  forwarded  to  me  away  from 
home. 
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There  is  outstanding  against  me  a  very  large 
claim  of  U.  S.  Internal  Revenue  Unit  for  income 
taxes  which  has  not  yet  been  settled  or  compromised, 
and  they  hold  that  this  claim  is  a  claim  prior  to  all 
other  claims  upon  my  assets,  except  such  as  were  hy- 
pothecated before  their  claim  was  filed. 

After  this  claim  was  filed  and  covered  by  a  No- 
tice of  Distraint,  I  made  an  agreement  with  Invest- 
ment &  Securities  Company  assigning  them  my 
claim  to  dividends  from  Exchange  National  Bank, 
but  specifically  setting  forth  in  said  agreement  that 
this  assignment  by  me  was  junior  to  any  claim  of 
U.  S.  Internal  Revenue  Unit,  as  above,  to  said  divi- 
dends. 

I  am  agreeable  to  having  the  Investment  and  Se- 
curities Co.  give  you  a  copy  of  this  agreement, 
wherein  you  will  find  set  forth  the  junior  character 
of  their  claim. 

I  have  steadily  maintained  with  Investment  and 
Securities  Company  the  jDOsition  that  this  assign- 
ment of  my  dividend  rights  to  Exchange  Nat.  Bank 
stock  was  valueless,  until  and  unless  the  prior  claim 
of  Gov.  was  satisfied.  That  is  my  position  now. 
Respectfully, 
(Signed)     JUDSON  G.  ROSEBUSH 

P.  S.  Please  advise  in  due  course  what  you  do  on 
the  matter.  My  own  wish  is  that  you  issue  and  hold 
my  check,  pending  settlement  of  above  matters. 
J.  G.  R.  [165] 


United  States  of  America  195 

DEFENDANT'S  EXHIBIT— 16-E 

(Copy) 
Form  17A— Rev.  Oct.  1935 
Treasury  Department 
Internal  Revenue  Service 

NOTICE  AND  DEMAND  FOR  INCOME  TAX 

Notice  is  hereby  given  that  there  has  been  as- 
sessed against  you  the  amount  of  tax  stated  below. 
Demand  is  hereby  made  for  the  immediate  payment 
of  said  tax.  If  payment  is  not  made  within  ten  days 
after  date  of  this  notice,  interest  will  accrue  at  the 
rate  of  6  percent  per  annum  from  the  date  shown 
below  until  the  tax  is  paid. 

Date     Feb-27-1934  GPO  2—9487 

To  avoid  interest  at  the  rate  of  6  percent  per  annum  this 
tax  must  be  paid  within  ten  days  from  the  date  of  this  notice 
and  demand  to  the  Collector  of  Internal  Revenue,  at  Milwaukee, 
Wisconsin. 


Old  Balance               Date 

Tax 

Amount  Paid       Balance  Payable 

Assessed            Tax 

21345.84 

2/9/34             Int 

6278.01 

2/28/34 

1199.62-Cr        26,161.06 

4/10/34 

263.17-Cr. 

Remarks 

1934  Feb  15P  #2 

yr.  1928  Income  272B  RAR 

Collector's  Paid  Stamp 

Date 

Judson  G.  Rosebush 

To  The  Collector  of  Internal  Revenue  : 

117  N  Park  Avenue 

I  enclose  herewith  the  sum  of  $ 

Appleton  Wisconsin 

in  pa^nnent  of  the  tax  shown  above. 

Name 

Address- 

Return  This  Form  With  Remittance 
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DEFENDANT'S  EXHIBIT  16-F 

Form  21  A  Copy 

Treasury  Department  SECOND  NOTICE  AND  DEMAND 

Internal    Revenue    Service  FOR  INCOME  TAX 

Revised  Jan.  1936 


Balance  Forward 

Date 

Charge 

Last  Credit 

Unpaid  Balance 

Assessed 

Tax 

21345.84 

2/9/34 

Int 

6278.01 

2/28/34 

1199.62-Cr. 

26,161.06 

4/10/34 

263.17-Cr. 

Account  Number  and  Remarks 
1934  Feb-15P     #2 
yr.  1928     Income     272B 
RAR 

Collector's  Paid  Stamp 
Date  of  First  Notice : 
Judson  G  Rosebush  2/27/34 

117  N  Park  Avenue  Date  of  This  Notice ; 

Appleton  Wisconsin  3/23/34 

The  records  of  this  office  indicate  that  you  are  de- 
linquent in  making  payment  of  the  unpaid  balance 
of  tax  and/or  interest  shown  above. 

It  therefore  becomes  my  duty  to  demand  that  this 
unpaid  balance  be  paid,  together  with  interest  com- 
puted at  the  rate  of  6  per  cent  per  annum  from  the 
date  prescribed  for  its  payment  to  the  date  of  pay- 
ment, which  interest  has  been  incurred  by  failure  to 
pay  the  unpaid  balance  within  the  prescribed  time. 
If  payment  of  the  amount  due  to  Government  is  not 
received  within  ten  days  from  the  date  of  this  no- 
tice and  demand,  the  Law  provides  that  collection 
with  costs  may  be  made,  if  necessary,  by  seizure  and 
sale  of  property. 

Please  return  this  notice  or  a  copy  thereof  with 
your  remittance  to  the 
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Collector  of  Internal  Revenue  at  Milwaukee  Wisconsin 

Unpaid  balance  $26,161 .06 

Delinquency    interest    computed    from    2/27/34    to 

4/10/34   382.02 

Total  unpaid  balance  and  interest  thereon  due  as 

of  the  date  indicated  above $26,543.08 

(Signed)  0.  A.  LA  BUDDE 

Collector  of  Internal  Revenue. 

U.  S.  Government  Printing  Office  16—15761  [167] 


DEFENDANT'S  EXHIBIT  16-G 
Form  69 

Treasury  Department 

Internal  Revenue  Service  Copy  No.  31365 

Revised  May  1939  WARRANT  FOR  DISTRAINT 


Balance  Forward 

Assessed 

Date 

Tax 

Charge 

21345.84 

L/ast  Credit 

Unpaid  Balance 

2/9/34 

Int 

6278.01 

2/28/34 

1199.62-Cr. 

26161.06 

4/10/34 

263.17-Cr. 

Account  Number  and  Remarks 
1934  Feb  15P    #2 
yr  1928  Income     272B     RAR 

Judson  G.  Rosebush 
117-N  Park  Avenue 
Appleton  Wisconsin 

To 


Date  of  First  Notice : 

2/27/34 
Date  of  Second  Notice : 

3/23/34 
,  Deputy  Collector. 


Whereas,  in  pursuance  of  the  provisions  of  the 
Acts  of  Congress  relating  to  internal  revenue  the 
above-named  person  or  persons  is  or  are  liable  to 
pay  the  tax  or  taxes  assessed  against  him,  or  them, 
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in  the  amount  or  amounts  named  hereinbelow,  to- 
gether with  penalties  and  interest  prescribed  by 
law  for  failure  to  pay  said  tax  or  taxes  when  the 
same  became  due;  And  Whereas,  ten  days  have 
elapsed  since  notice  was  served  and  demand  made 
upon  said  person  or  persons  for  payment  of  said 
tax  or  taxes ;  And  Whereas,  said  person  or  persons 
still  neglect  or  refuse  to  pay  the  same:  You  are 
liereby  commanded  to  levy  upon,  by  distraint,  and 
to  sell  so  much  of  the  goods,  chattels,  effects,  or 
other  property  or  rights  to  property,  including 
stocks,  securities,  and  evidences  of  debt,  of  the  per- 
son or  persons  liable  as  aforesaid,  or  on  which  a 
lien  exists  for  the  tax  or  taxes,  as  may  be  necessary 
to  satisfy  the  tax  or  taxes,  with  such  additional 
amounts,  including  interest,  as  are  shown  in  the 
statement  below,  and  also  such  further  sum  as  shall 
be  sufficient  for  the  fees,  costs,  and  expenses  of 
the  levy;  but  if  sufficient  goods,  chattels,  or  effects 
are  not  found,  then  you  are  hereby  commanded  to 
seize  and  sell  in  the  manner  prescribed  by  law  so 
much  of  the  real  estate  of  said  person  or  persons, 
or  on  which  a  lien  exists  for  the  tax  or  taxes,  as 
may  be  necessary  for  the  purposes  aforesaid.  You 
will  do  all  things  necessary  to  be  done  in  the  prem- 
ises and  strictly  comply  with  all  requirements  of 
law,  and  for  so  doing  this  shall  be  your  warrant, 
of  which  make  due  return  to  me  at  this  office  on 
or  before  the  sixtieth  day  after  the  execution  here- 
of. [168] 
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Collect  50c  Additional  to  cover  costs  of 
Collection 

Unpaid  balance  $26,161 .06 

Penalty  of  5  per  centum  

Delinquency    interest    computed    from    2/27/34    to 

4/10/34   382.02 


Total  tax,  penalty,  and  interest  due  on  date  of 

second  notice  $26,543.08 

Amount  of  additional  interest  due  from  date  of  sec- 
ond notice  

Witness  my  hand  and  official  seal  at  Milwaukee, 
Wis.  this  14th  day  of  April,  1934 

Interest  to  be  computed  on  $26161.06  at  rate  of 
%  of  1%  per  month  to  actual  date  of  payment. 
From  4/10/34 

(Signed)     O.  A.  LA  BUDDE 

Collector  of  Internal  Revenue. 
Internal  Revenue  Collection  District  of  Wiscon- 
sin 

U.  S.  Government  Printing  Office  2 — 1376 
F-668    4/16/34 

[169] 
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DEFENDANT'S  EXHIBIT  16-H 

Treasury  Department 

Internal  Revenue  Service 

Milwaukee,  Wis. 

April  17,  1934. 

Office  of  the  Collector 
District  of  Wisconsin 
In  Reply  Refer  to 

FO*JFA  Received 

(Illegible) 
D.  W.  No.  31365 

Judson  G.  Rosebush, 
117  N.  Park  Avenue, 
Appleton,  Wis. 

The  Commissioner  of  Internal  Revenue  has  made 
an  assessment  against  you  amounting  to  $26680.56. 
Notice  of  this  assessment  has  been  given  you  and 
demand  for  its  payment  has  been  made  upon  you. 
Because  of  your  failure  to  pay  the  amount  due, 
the  Collector  of  Internal  Revenue  for  the  District 
of  Wisconsin  has  issued  a  Warrant  of  Distraint 
directing  me  to  seize  and  sell  so  much  of  your  prop- 
erty as  will  pay  the  amount  assessed  plus  interest 
from  the  date  assessed  at  one  per  cent  per  month 
to  date  of  payment. 

If  the  amount  now  due,  $06680.56,  ■  is  paid  on  or 

27 
before  April  17»  1031',  it  will  obviate  the  necessity 

of  seizing  and  selling  your  proj^erty  as  directed  by 

the  Warrant  of  Distraint. 

Make  remittance  payable  to  the  Collector  of  In- 
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ternal  Revenue  and  forward  to  Chief  of  Field  Di- 
vision,  Internal   Revenue   Department,   Room   210 
Federal  Building,  Milwaukee,  Wisconsin.     Return 
this  letter  with  remittance. 
Mim.  #1140  Chief  of  Field  Division. 

[170] 


DEFENDANT'S  EXHIBIT  16-1 

Form  668— Revised  May  1939  (Copy) 

Treasury  Department 
Internal  Revenue  Service 

NOTICE  OF  TAX  LIEN  UNDER  INTERNAL 
REVENUE  LAWS 

No.  7501  United  States  Internal  Revenue, 

District  of  Wisconsin 

Milwaukee,  Wis.,  Appil  16,  1934 
Pursuant  to  the  provisions  of  Sections  3670,  3671, 
and  3672  of  the  Internal  Revenue  Code  of  the 
United  States,  notice  is  hereby  given  that  there  have 
been  assessed  under  the  Internal  Revenue  laws  of 
the  United  States  against  the  following-named  tax- 
payer, taxes  (including  interest  and  penalties) 
which  after  demand  for  payment  thereof  remain  un- 
paid, and  that  by  virtue  of  the  above-mentioned 
statutes  the  amount  of  said  taxes,  together  with 
penalties,  interest,  and  costs  that  may  accrue  in  ad- 
dition thereto,  is  a  lien  in  favor  of  the  United  States 
upon  all  property  and  rights  to  property  belong- 
ing to  said  taxpayer,  to  wit : 
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Name  of  taxpayer — Judson  G.  Rosebush 

Residence  or  place  of  business — 117  N.  Park  Ave., 
Appleton,  Wisconsin 

Nature  of  tax — Income  Tax 

Taxable  period— 1928 

Amount  of  tax  assessed — $26,161.06 

Additional  (penalty)  tax  assessed  Int.  non-paymenl 
$382.02;  together  with  add'l  int.  :  rate  of  1% 
per  month  from  4/10/34  to  date  of  payment. 

Date  assessment  list  received      1934  Feb  15P  #2 

19 

O.  A.  LA  BUDDE 
Collector. 

Certificate  of  Ofi&cer  Authorized  by  Law 
to  Take  Acknowledgments 

State  of  Wisconsin 

County  of  Milwaukee — ss : 

On  this   day  personally   appeared   before   me   a 

Notary  Public  in  and  for  the  State  and  County 
(Official  Title) 

aforesaid,  O.  A.  La  Budde   Collector  of   Internal 

Revenue  for  the  district  of  Wisconsin  to 

me  well  known  as  the  person  who  executed  the  fore- 
going instrument,  and  acknowledged  that  he  exe- 
cuted the  same  for  the  purposes  therein  expressed. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  official  seal,  [171]  this  the  16th  day  of  April, 
1934 

[Seal]  WM.  RUGGABER 

Notary  Public 

[Seal]  (Official  Title) 

My  commission  expires  Mar.  27,  1938 
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To  Clerk  of  U.  S.  District  Court 
Milwaukee,  Wisconsin 

Exhibit  I 
U.  S.  Dist.  Court,  East.  Dist,  of  Wis.  Filed  Apr 
19  1934  at  10  o'clock  A.  M.  B.  H.  Westfahl,  Clerk. 

(Clerk's  Note:  Here  follows  Internal  Reve- 
nue Code  Chapter  36,  Sub-chapter  B — Lien  for 
Taxes  and  Instructions  which  are  omitted.) 


DEFENDANT'S  EXHIBIT  16- J 

(Clerk's  Note:  Defendant's  exhibit  16- J  is 
the  same  as  Defendant 's  exhibit  16-1  except  that 
it  was  sent  to  Register  of  Deeds  Appleton,  Wis- 
consin, and  is  endorsed  as  follows:  State  of 
Wisconsin  Outagamie  County  Received  and 
Filed  Apr  20  1934  at  8  o'clock  A.  M.  A.  G.  Koch 
Register)  [172] 


DEFENDANT'S  EXHIBIT  16-K 

Copy 
Patten  Paper  Company, 
Appleton,  Wisconsin 
April  30,  1934. 
Miss  Ethel  M.  Hillburg, 
Deputy  Collector  of  Internal  Revenue, 
Appleton,  Wisconsin. 

Dear  Miss  Hillburg: 

In  harmony  with  arrangements  made  last  Thurs- 
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day  with  Mr.  O.  A.  LaBudde,  Collector  of  Internal 
Revenue  of  this  district,  I  am  handing  you  herewith 
our  check  for  $100.00  to  apply  on  assessment  made 
by  the  Commissioner  of  Internal  Revenue  on  Febru- 
ary 27,  1934,  amounting  to  $26,424.23. 
Respectfully  yours, 

JUDSON  a  ROSEBUSH. 
JGR:K 


DEFENDANT'S  EXHIBIT  16-L 

Copy 
Patten  Paper  Company, 
Appleton,  Wisconsin. 

July  2,  1934. 
Miss  Ethel  M.  Hillburg, 
Deputy,  Collector  of  Internal  Revenue, 
Appleton,  Wisconsin. 

Dear  Miss  Hillburg: 

I  am  enclosing  herewith  check  for  $100.00  which 
is  the  June  payment  on  income  tax  levied  against 
our  1928  income. 

Respectfully  yours, 

JUDSON  O.  ROSEBUSH 
JGR:K 
Enc.  [173] 
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DEFENDANT'S  EXHIBIT  16-M 

Form  668— A— Dec,  1922 
Treasury  Dei)artment 
Internal  Revenue  Service 

NOTICE  OF  LEVY 

United  States  of  America, 

Wisconsin  Collection  District, 

State  of  Wisconsin 

To  Barbara  J.  McNaughton  Rosebush 

(Name  of  bank  with  which  taxpayer  has  money 
on  deposit) 
At  Appleton,  Wis. 

You  are  hereby  notified  that  there  is  now  due, 
owing,  and  unpaid  from  Judson  G.  Rosebush  to 
the  United  States  of  America  the  sum  of  Twenty- 
nine  thousand  five  hundred  twenty-seven  &  72/100 
dollars  ($29,527.72)  as  and  for  an  internal  revenue 
tax. 

You  are  further  notified  that  all  property  and 
rights  to  property  now  in  your  possession  and  be- 
longing to  the  aforesaid  Judson  G.  Rosebush,  and 
all  sums  of  money  owing  from  you  to  the  said 
Judson  G.  Rosebush  are  hereby  seized  and  levied 
upon  for  the  payment  of  the  aforesaid  tax,  together 
with  penalties  and  interest,  and  demand  is  hereby 
made  upon  you  for  the  sum  of  Twenty-nine  thou- 
sand five  hundred  twenty-seven  &  72/100  dollars 
($29,527.72)  of  the  amount  now  owing  from  you 
to  the  said  Judson  G.  Rosebush  or  for  such  lesser 
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siini  as  you  may  be  indebted  to  him,  to  be  applied 
in  payment  of  the  said  tax  liability. 

Dated  at  Appleton,  Wisconsin  this  16  day  of  De- 
cember, 1935.  Interest  to  be  computed  at  the  rate  of 
6%  per  annum  from  November  21, 1935. 
GUY  J.  JOHNSON 

Deputy  Collector  of  Internal 
Revenue. 
Government  Printing  Office  2—12503  [174] 


DEFENDANT'S  EXHIBIT  16-N 

(Clerk's  Note:    Defendant's  Exhibit  16-N  is 
a  copy  of  Defendant's  Exhibit  16-G.) 


DEFENDANT'S  EXHIBIT  16-0 

(Clerk's  Note:  Defendant's  Exhibit  16-0  is 
identical  with  Defendant's  Exhibit  16-1  except 
that  it  is  not  endorsed  with  the  filing  mark  in 
the  Clerk's  Office.) 


DEFENDANT'S  EXHIBIT  16-P 

(Defendant's  Exhibit  16-P  is  identical  to 
Defendant's  Exhibit  16- J  except  that  it  is  not 
endorsed  with  the  filing  mark  of  the  Register  of 
deeds.)  [175] 
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DEFENDANT'S  EXHIBIT  16-Q 

Treasury  Department 
Internal  Revenue  Service 
Office  of  Collector 
District : 
Wisconsin 

December  16,  1935 
To  Barbara  J.  McNaughton  Rosebush 
Appleton,  Wisconsin 

Demand  is  hereby  made  upon  you  for  the  sur- 
render to  me  or  my  deputy  serving  this  notice  of 
the  following  described  property 


Certificate  #111  Patten  Paper 
118 
130 
133 
136 
138 
140 
141 
142 
179 


Co 


100  shares 
25 
50 

5 

5 

60 
25 
50 
50 
91 


which  have  now  been  transferred  to  your  name  by 
new  certificate  #197  for  461  shares, 

Certificate  #102     Outagamie  Paper  Co.  100  shares 
116            "               "         "        50       " 

126  "  "         "        50       '' 

127  "  "         "        50      " 

128  "  "         ''        50      " 


which  have  now  been  transferred  to  your  name  by 
new  certificate  #138  for  300  shares, 

Certificate  #5     Rosebush  Brothers  Inc.     50     shares 
9  "  "  ''       121/2  shares 
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which  have  now  been  transferred  to  your  name  by 
new  certificate  #22  for  62%  shares. 

Certificate  #C62  Wood  County  National  Bank, 
7I/2  shares,  which  have  now  been  transferred  to  your 
name  by  Certificate  #C99  for  a  like  number  of 
shares ; 

Certificate  #117  State  Bank  of  Florence,  5  shares, 
which  have  now  been  transferred  to  your  name  by 
new  certificate  #194  for  a  like  number  of  shares, 
all  of  which  property  formerly  belonged  to  Judson 
G.  Rosebush  of  Appleton,  Wisconsin,  and  which 
was  accepted  by  you  from  him  subsequent  to  April 
16,  1934,  on  which  date  a  lien  was  duly  filed  by 
the  Collector  of  Internal  Revenue  for  the  District 
of  Wisconsin  against  said  Judson  G.  Rosebush  for 
an  internal  revenue  tax,  then  due  and  owing  by 
him  to  the  United  States.  Failure  to  comply  with 
this  demand  within  five  days  from  the  date  of  service 
will  be  deemed  a  refusal. 

GUY  J.  JOHNSON 
Collector  of  Internal  Revenue  for  the  District  of 
Wisconsin 

Served  on  Barbara  J.  McNaughton  Rosebush  at 
2 :15  P.  M.  on  December  16,  1935  by  Guy  J.  Johnson 
Deputy  Collector  [176] 


DEFENDANT'S  EXHIBIT  16-R 

Know  All  Men  by  These  Presents 

That  I,   Barbara  J.   McNaughton  Rosebush,   of 
the  City  of  AjDpleton,  in  the  county  of  Outagamie, 
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State  of  Wisconsin,  have  made,  constituted  and 
appointed,  and  by  these  presents  do  make,  constitute 
and  appoint  Judson  G.  Rosebush,  (my  husband), 
of  the  city  of  Appleton,  in  the  County  of  Outagamie, 
and  state  of  Wisconsin,  my  true  and  lawful  attorney, 
for  me  and  in  my  name,  place  and  stead,  to  represent 
me  at  any  and  all  meetings,  general  and  special,  of 
the  stockholders  of  any  and  all  corporations  wherein 
I  now  or  may  hereafter  hold  stock,  and  for  me 
and  in  my  name  and  stead  to  vote  my  stock  and 
otherwise  to  act  as  my  proxy,  at  all  such  meetings 
as  shall  hereafter  be  held,  from  time  to  time,  for 
all  purposes  that  may  or  shall  come  before  such 
meetings,  granting  to  my  said  attorney  all  of  the 
powers  I  might  or  should  possess  if  personally 
present  at  such  meetings,  and  for  that  purpose 
to  sign  and  execute  any  proxies  or  other  instru- 
ments in  my  name  and  on  my  behalf;  also  granting 
to  my  said  attorney  full  power  and  authority  for 
me  and  in  my  name  to  collect,  receive,  and  receipt 
for  any  and  all  dividends  which  shall  at  any  time, 
and  from  time  to  time,  be  payable  to  me  upon  said 
stock  and  shares  of  stock,  and  to  execute  in  my 
name  and  stead  any  and  all  writings  in  connection 
with  and  relating  to  said  stock  that  he  may  see 
fit,  also  to  assign,  sell,  or  hypothecate  any  of  said 
stock  and  to  purchase  any  new  stock  in  said  corpora- 
tions or  any  other  corporations,  in  my  name  and 
stead,  using  my  funds  therefor,  the  same  as  I  might 
or  could  do  if  personally  present;  also,  in  my 
name  and  stead,  to  negotiate  for,  grant,  bargain, 
sell,  lease  and  mortgage,  any  and  all  lands,   real 
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estate,  tenements,  and  hereditaments,  in  whole  or 
in  pieces  or  parcels,  that  I  may  own,  possess  or 
have  any  interest  in,  wheresoever  situated,  whether 
within  or  without  the  State  of  Wisconsin,  also  all 
lands,  tenements  and  hereditaments  of  which  I  may 
hereafter  become  seized  or  possessed,  from  time 
to  time,  and  at  any  times,  and  for  such  prices,  and 
upon  such  terms  and  conditions  as  my  said  attorney 
may  in  his  discretion  see  fit;,  and  for  the  purpose 
of  carrying  out  the  foregoing  and  following  acts, 
my  said  attorney  is  hereby  empowered  to  execute, 
acknowledge,  and  deliver,  in  my  name  [177]  and 
stead,  all  deeds  of  conveyance,  with  or  without 
convenants  of  warranty,  mortgages,  satisfactions 
of  mortgages,  leases,  contracts,  promissory  notes, 
and  any  other  instruments  of  writing,  including 
the  release  of  dower  and  homestead  rights,  the  same 
as  I  might  or  could  do  if  personally  present;  also, 
in  my  name  and  stead  to  invest  or  otherwise  disburse 
all  or  any  of  my  moneys  that  may  come  to  his  pos- 
session from  any  source  whatsoever;  also,  in  my 
name  and  stead,  to  demand,  sue  for,  at  law  or  in 
equity,  and  collect,  and  give  receipts  for  payments 
made  upon,  any  and  all  debts,  rights,  accounts  and 
demands  due  or  to  become  due  to  me;  also  giving 
and  granting  unto  my  said  attorney  full  power  and 
authority,  for  me  and  in  my  name  to  take  and 
receive  any  promissory  note  and  notes  secured  by 
real  estate  mortgage  or  mortgages,  or  otherwise 
(or  without  security)  on  or  for  any  sale  or  sales 
of   my   property   or   for   any   other   purpose,    and 
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to  execute,  acknowledge  and  deliver  in  my  name 
proper  and  sufficient  releases  of  mortgages  and  to 
accept  in  my  name,  releases  of  mortgages  now- 
standing  or  hereafter  standing  in  my  name;  I  also 
empower  my  said  attorney  to  borrow  money  in  my 
name  and  stead,  at  such  times,  in  such  sums,  and 
under  such  terms  and  conditions  as  he  in  his 
discretion  may  see  fit,  and  to  execute  promissory 
notes  in  my  name  and  to  evidence  and  bind  me 
and  my  estate  upon  such  loans,  and  to  deposit  and 
hypothecate,  upon  such  terms  and  in  such  amounts 
as  he  sees  fit,  any  securities  belonging  to  me  to 
secure  and  as  collateral  to  such  loans.  I  also  hereby 
empower  my  said  attorney  to  sign  checks  in  my 
name  and  w^ithdraw^  any  portion  of  my  funds,  in 
such  amounts  and  at  such  times  as  he  sees  fit, 
from  whatever  bank  any  of  my  fimds  may  be  on 
deposit ;  and  I  hereby  direct  that  any  bank  wherein 
I  have  funds  on  deposit,  or  may  hereafter  have 
funds  on  deposit,  shall  honor  all  checks  signed 
in  my  name  by  my  said  attorney ;  giving  and  grant- 
ing unto  my  said  attorney  full  power  and  authority 
to  do  and  perform  all  and  every  act  and  thing 
W'hatsoever  requisite  and  necessary  to  be  done  in 
and  about  said  premises,  as  fully  to  all  intents 
and  purposes  as  I  might  or  could  do  if  personally 
present,  with  full  power  of  substitution  and  revoca- 
tion, hereby  ratifying  all  that  my  said  attorney, 
or  his  substitute,  shall  lawfully  do  or  cause  to 
be  done  by  virtue  thereof. 

And  whereas  by  a  power  of  attorney,  dated  May 
18th,  1908,  under  my  hand  and  seal,  I,  as  Barbara 
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Jane  McNaughton,  appointed  John  McNaughton 
(my  father)  to  be  my  attorney,  with  the  powers 
and  authorities  [178]  therein  mentioned,  and 
whereas  said  John  McNaughton  died  on  the  16th 
day  of  April,  1910. 

Now  therefore,  I  do  hereby  revoke  said  power 
of  attorney  to  said  John  McNaughton;  provided 
always  that  this  revocation  shall  not  prejudice  or 
affect  anything  done  or  caused  to  be  done  by  the 
said  John  McNaughton,  or  any  substitute  acting 
under  him,  in  the  exercise  of  any  powers  or  authori- 
ties enumerated  thereunder  up  to  the  date  of  this 
revocation. 

In   Witness  Whereof,   I  have  hereunto   set  my 
hand  and  seal,  the  28th  day  of  May,  A.  D.  1910. 
[Seal]  BARBARA  J.  McNAUGHTON 

ROSEBUSH 
In  the  presence  of 

C.  S.  DICKINSON 
P.  L.  SCHNELLER 

State  of  Wisconsin, 
Outagamie  County, — ss. 

Personally  came  before  me,  this  28th  day  of  May, 
A.  D.  1910,  the  above  named  Barbara  J.  McNaugh- 
ton Rosebush,  to  me  known  to  be  the  person  who 
executed  the  foregoing  instrument,  and  acknowl- 
edged the  same. 
[Notarial  Seal]     CHARLES   S.  DICKINSON, 

Notary  Public,  Outagamie  County,  Wisconsin. 

My  commission  expires  Sept.  28-1913. 
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State  oJ*  Wisconsin, 
Outagamie  County. — ss. 

I,  B.  J.  Zuehlke  Register  of  Deeds  in  and  for  the 
County  and  State  aforesaid,  do  hereby  certify,  that 
I  have  duly  compared  the  foregoing  and  annexed 
copy  of  a  Power  of  Attorney  with  the  original 
record  thereof  as  recorded  in  my  said  office,  on  the 
16  day  of  June  A.  D.  1910  at  2  o'clock  P.  M., 
in  Volume  136  of  Deeds  on  page  272  and  that  the 
same  is  at  a  correct  transcript  therefrom,  and  of 
the  whole  thereof. 

In  Testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  my  said  office  at  Apple- 
ton,  this  13  day  of  May  A.  D.  1911 
[Seal]  B.  J.  ZUEHLKE 

Register.  [179] 


[Title  of  Court  and  Cause.] 

OPINION  OF  THE  COURT 

Schwellenbach,  District  Judge  [180] 

This  case  involves  that  portion  of  the  contro- 
versy concerning  the  tax  problems  of  Judson  G. 
Rosebush  of  which  disposition  was  not  made  in 
the  case  of  United  States  vs.  Rosebush,  45  Fed. 
Supp.  664.  In  that  opinion  will  be  found  a  state- 
ment concerning  the  tax  and  assessment  involved 
here.  The  assessment  appeared  on  the  Commis- 
sioner's list  which  was  received  by  the  Collector 
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of  Internal  Revenue  at  Milwaukee,  Wisconsin,  on 
February  18,  1934.  Demand  for  payment  was 
made  on  February  27,  1934. 

This  action  was  commenced  by  Charles  P.  Rob- 
bins,   Shareholders  Agent  for  the  shareholders  of 
the  Exchange  National  Bank  of  Spokane,  Wash- 
ington.    It   is   in  the  nature   of   an  interpleader. 
Robbins    has    deposited    in    this    Court    sixty-five 
hundred  dollars  ($6,500)  being  the  amount  of  Rose- 
bush's share  of  the  dividends  on  account  of  assess- 
ments paid  by  him  on  his  shares  in  the  Exchange 
National    Bank,    a    national    banking    association 
which,  in  1928,  became  insolvent  and  which  assess- 
ments were  paid  by  him  in  1929.     The  record  dis- 
closes that  Robbins  was  appointed  as  Shareholders 
Agent  in  1936  ofter  all  creditors  of  the  insolvent 
bank  had  been  paid  in  full  and  that  since  that  date 
Robbins  has  liquidated  all  of  the  assets  then  turned 
over  to  him  by  the  Receiver  of  the  insolvent  bank. 
Rosebush  and  his  wife,  Barbara  McNaughton  Rose- 
bush, were  joined  as  parties  in  this  action  and  were 
both  served  with  process.     Neither  of  them  appeared 
and  defaults  have  been  entered  against  them. 

The  Investment  and  Securities  Company,  a  Wash- 
ington corporation,  intervened  in  the  action  and 
asserted  its  claim  to  the  fund  on  the  basis  of  an 
assignment  to  it  on  July  27,  1937,  by  which  Rose- 
bush pledged  any  recovery  to  which  he  might  be 
entitled  as  security  for  the  balance  of  the  indebt- 
edness due  by  Rosebush  to  Investment  and  Secur- 
ity Company  (hereafter  called  the  Intervenor.) 
The  correspondence  leading  up  to  the  assignment 
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and  tlie  assignment  itself  clearly  show  that  [181] 
it  was  made  with  knowledge  of  the  asserted  lien 
by  the  United  States  for  taxes.  The  assignment 
itself  specifically  stated  that  it  was  subsequent  and 
junior  to  such  lien  if  one  existed.  It  is  conceded 
that  the  Intervenor  filed  notice  of  the  assignment 
with  Bobbins  on  March  14,  1938. 

The  United  States  and  Frank  J.  Kuhl,  Collector 
of  Internal  Revenue  for  Wisconsin,  have  both  ap- 
peared and  they  both  assert  the  right  of  the  Govern- 
ment to  this  money  on  the  basis  of  the  claim  of  tax 
lien  and  also  on  the  basis  of  a  writ  of  fieri  facias 
issued  out  of  the  United  States  District  Court  for 
the  Eastern  District  of  Wisconsin  November  27, 
1941,  by  virtue  of  a  judgment  in  favor  of  the  United 
States  against  Rosebush  in  the  amount  of  $37,220.85, 
for  the  taxes  noted  in  the  Commissioner's  assess- 
ment list  in  1943. 

Since  w^hatever  right  the  Intervenor  acquired 
under  the  assignment  of  July  27,  1937,  was  junior 
and  inferior  to  a  tax  lien  of  the  Government,  the 
primary  question  in  this  case  is  whether,  on  that 
date,  the  Government  had  a  lien  against  the  right 
which  Rosebush  assigned  to  the  Intervenor.  Inter- 
venor alleges  in  its  complaint  and  contends  in  its 
brief  that,  if  the  Government  had  a  lien,  such  lien 
was  ineffective  as  to  it  because  of  the  failure  to  file 
notice  of  the  lien  in  the  State  of  Washington.  The 
Intervenor  contends  that  the  situs  of  the  property 
was  here  and  that  it,  as  pledgee,  acquired  a  right 
superior  to  that  of  the  Government.  The  error  in 
this  reasoning  by  the  Intervenor  arises  from  the 
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fact  that,  (in  1937,  Section  1562  of  the  Internal 
Revenue  Code  (now  Title  26  U.S.C.A.  Sec  3672 
applied  only  as  to  a  mortgagee,  purchaser  or  judg- 
ment creditor.  The  word  '^ pledgee"  was  not  in- 
serted until  the  act  was  amended  on  June  29,  1939, 
53  Stat.  882,  which  amended  the  Internal  Revenue 
Code  of  1939,  53  Stat.  449.  At  no  place  does  the 
1936  Revenue  Act  refer  to  this  question.  (See  Re- 
port, Ways  and  Means  Committee,  House  of  Rep- 
resentatives, 76th  Cong.  1st  Session,  #855,  p.  25 
and  26;  Report,  Finance  Committee,  U.  S.  Senate, 
76th  Cong.  1st  Ses-  [182]  sion,  #648,  p.  10;  Con- 
gressional Record,  Vol.  84,  pt.  7,  p.  7482,  7500.) 
Intervenor's  error  in  this  regard  no  doubt  results 
from  the  fact  that  the  historical  note  following 
26  U.S.C.A.  Sec.  3672,  refers  to  an  amendment  of 
June  25,  1936,  ch.  804,  49  Stat.  1921,  which  is  er- 
roneous. The  chapter  and  page  refer  to  an  amend- 
ment dealing  with  the  name  of  the  District  Court 
for  the  District  of  Columbia.  The  retroactive  fea- 
tures of  the  1939  amendment  applied  only  to  sub- 
section (b)  which  involved  purchasers  of  securities 
"without  notice  or  knowledge  of  the  existence  of 
such  lien." 

This  being  true,  we  are  confronted  with  the  situ- 
ation which  was  described  by  Paul  and  Mertenes  in 
their  "Law  of  Federal  Income  Taxation"  sec. 
47.38  as  follows:  "If  any  person  liable  to  pay  any 
tax  neglects  or  refuses  to  pay  the  same  after  de- 
mand, the  amoimt  'shall  be  a  lien'  which  shall  arise 
at  the  time  the  assessment  list  was  received  by  the 
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Collector  unless  'another  date  is  specifically  fixed 
by  law.'    This  provision  does  not  touch  the  validity 
or  effect  of  the  lien  as  between  the  Government  and 
mortc^ns^ees,  purchasers  and  judgment  creditors, — 
as  between  them,  the  statue  is  specific.     Since  the 
specific  clause  providing  for  the  invalidity  of  liens 
nuist  mean  that,  as  between  the  Government  and 
any  other  creditor  or  lien  claimants,  the  Govern- 
ment's lien  must  prevail  from  the  time  of  demand 
without  further  filing."    The  evidence  here  is  un- 
disputed that  the  assesment  list  w^as  filed  wdth  the 
Collector  and  demand  made  in  1934.   Consequently, 
if  the  claim  which  Rosebush  pledged  to  the  Inter- 
venor  on  July  27,  1937,  w^as  property  or  a  right  to 
property,  real  or  personal,  at  the  time  of  the  filing 
of  the  assessment  list  and  demand,  then  the  assign- 
ment to   the   Intervenor  was   subordinate   and   in- 
ferior to  it  because  the  statute,  26  U.S.C.A.  sec. 
3670,  provided  if  any  person  liable  to  pay  any  tax 
neglects  or  refuses  to  pay  the  same  after  [183]  de- 
mand "the  amount  (including  any  interest  penalty, 
additional  amount  or  addition  to  such  tax,  together 
with  any  costs  that  may  accrue  in  addition  thereto) 
shall  be  a  lien  in  favor  of  the  United  States  upon 
all  property  and  rights  to  property  whether  real 
or  personal  belonging  to  such  person"  and  further 
provided  (26  U.S.C.A.  3671)  ''*  *  *  The  lien  shall 
arise  at  the  time  the  assessment  was  received  by  the 
Collector  and  shall  continue  until  the  liability  for 
such  amount  is  satisfied  or  becomes  unenforceable 
by  reason  of  lapse  of  time."  26  U.S.C.A.  sec.  3671. 
The  statutes  covering  the  collection  of  taxes  are 
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broad  and  comprehensive  and  the  lien  for  taxes  at- 
taches to  all  of  the  property  in  the  possession  of 
the  taxpayer  to  the  extent  of  his  interests  and  his 
rights  thereto.  Metropolitan  Life  Ins.  Co.  v.  United 
States,  107  F.(2)  311.  Property  is  a  word  of  very 
broad  meaning  and  when  used  without  qualifica- 
tion may  reasonably  be  construed  to  include  obliga- 
tions, rights  and  other  intangibles  as  well  as  physi- 
cal things.  Fidelity  &  Deposit  Co.  of  Maryland 
vs.  Arenz,  290  U.  S.  6G.  Property  within  the  tax 
laws  should  not  be  given  a  narrow  or  technical 
meaning.  Commissioner  of  Internal  Revenue  vs. 
Stephens-Adamson  Mfg.  Co.,  51  F.(2)  681.  Where 
a  right  is  subject  to  ownership  or  transfer  and  may 
be  brought  within  the  dominion  and  control  of  the 
court  through  some  recognized  process,  it  is  prop- 
erty. Citizens  State  Bank  of  Barstow,  Tex.,  vs. 
Vidal,  114  F.  (2)  380,  383.  The  fact  that  two  or 
more  persons  may  jointly  own  property  will  not 
prevent  the  lien  from  attaching  to  the  taxpayer's 
share.  Cannon  vs.  Nichols,  80  F.  (2)  934.  Moneys 
derived  from  the  liquidation  of  assets  held  by  a 
receiver  or  shareholders'  agent  after  the  payment 
of  all  of  the  obligations  of  an  insolvent  national 
bank  may  be  recovered  in  an  action  at  law  [184] 
by  the  contributing  shareholder  against  the  re- 
ceiver who  refuses  to  repay  it.  McCarty  vs.  Gault, 
24  F.  Supp.  977. 

The  Intervenor  urges  that  the  tax  lien  only 
covered  such  property  as  the  taxpayer  owned  and 
possessed  at  the  time  of  the  filing  of  the  assess- 
ment list   and  the   demand.     It  urges  that  all  of 
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the  assets  bolonfting  to  the  bank  were,  on  that  date, 
in  the  hands  of  the  United  States  Government  act- 
ing through  the  Comptroller  of  the  Currency  and 
his    duly    designated   receiver.     12    U.S.C.A.    192. 
However,  the  moneys  which  are  the  subject  of  this 
controversy  do  not  stem  alone  from  the  assets  of 
the  bank  but  also  from  the  accretions  thereto  ac- 
quired by  assessments  for  the  purpose  of  further- 
ing the  liquidation  of  the  assets  of  the  insolvent 
bank   and   the   persons  contributing  to  this   result 
are  entitled  to  special  treatment  over  and  above  that 
to  which  their  ownership  of  shares  in  the  associa- 
tion entitles  them.   6  U.S.C.A.  197.    In  McCarty  vs. 
Gault,  supra.  Judge  Fee  graphically  describes  this 
distinction:     "the  shareholders,  who  notwithstand- 
ing the  compulsion  of  law,  contributed  nothing  to 
the  fund,  are  entitled  to  little  consideration.     The 
stock  held  by  each  of  them  became  a  liability  in- 
stead of  an  asset  upon  the  incidence  of  insolvency. 
The  statute  indicates  a  purpose  to  give  to  these 
stockholders  a  share  in  the  tinal  residue  only.    The 
stockholder  who  has  paid  the  assessment  in  full, 
*  is  given  a  peculiar  position.     He  is  entitled  to 
enforce  a  liability  of  the  bank  to  him  upon  the 
same  footing  as  other  claimants.     This  privilege  is 
not  extended  to  a  shareholder  who  has  not  paid 
the  assessment."     In  that  case,  it  was  held  that  a 
shareholder  was  entitled  to  receive  interest  on  the 
amount  of  the  assessment  from  the  date  of  paj^ment 
by  him.    Clearly,  such  a  right  constitutes  property 
and,   although  in   February,   1934,  it  was  imliqui- 
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dated  and  the  amount  undetermined,  it  was  then 
a  property  right  belonging  to  Rosebush  to  which 
the  lien  would  then  attach.  Re:  Rosenberg's 
Estate,  269  N.  Y.  244,  199  N.  E.  206,  certiorari 
denied,  298  U.  S.  669;  United  States  vs.  Canfield, 
29  F.  Supp.  734.  [185] 

There  was  no  essential  change  in  the  character 
of  the  assets  from  which  this  money  was  derived 
as  between  February,  1934,  and  July,  1937.  Its 
possession  had  been  transferred  from  the  Comp- 
troller's receiver  to  the  shareholders'  agent.  At 
both  times,  it  consisted  of  notes  and  mortgages 
and  stocks  and  bonds  which  were  being  liquidated 
and  reduced  to  cash.  The  Intervenor,  asserting 
as  it  does  that  Rosebush  had  an  interest  in  those 
assets  which  he  could  pledge  in  July,  1937,  can 
hardly  be  heard  to  say  that  he  did  not  have  an  in- 
terest in  those  assets  which  could  be  subjected 
to  a  lien  in  1.934.  It  is  true  that  Intervenor  de- 
fends its  assignment  on  the  basis  of  two  Wash- 
ington cases  (Straus  vs.  Wilsonian  Investment 
Company,  177  Wash.  167;  Reconstruction  Finance 
Corporation  vs.  Hambright,  116  Wash.  Dec.  71) 
in  which  the  validity  of  after  acquired  property 
clauses  in  chattel  mortgages  is  upheld.  But  the 
agreement  of  July  27,  1937,  contains  no  such 
language. 

There  is  nothing  in  the  case  of  United  States  vs. 
Long  Island  Drug  Co.,  Inc.,  115  F.(2)  983,  on 
which  Intervenor  relies,  which  runs  counter  to  this 
conclusion.  In  that  case,  the  moneys  attempted 
to  be  subjected  to  the  lien  were  wages  earned  by 
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the  taxpayer  after  the  filing  of  the  assessment  list 
and  the  demand  for  payment  and  after  the  levy 
upon  the  defendant.     In  that  case,  the  court  defi- 
nitely recognized  the  rule  laid  down  in  Re  Rosen- 
berg's Estate,  supra,  and  in  United  States  vs.  Can- 
field,  supra.    It  used  this  language:   "They  (future 
earnings)    are  contingent  upon  performance  of  a 
contract  of  service  and  represent  no  existing  rights 
of  property.     They  are  quite  distinguishable  from 
the   right   of   a   cestui  que  trust,   whose   equitable 
life  estate  may  be  subjected  to  a  lien  on  behalf 
of  the  Government  for  unpaid  taxes."    In  the  Long 
Island  Drug  case  the  court  specifically  rejected  its 
previous  ruling  in  United  States  vs.  Western  Union 
Telegraph   Co.,  50  F.    (2)    102,  to  the  effect  that 
the  lien  is  limited  to  tangible  property  as  "dictum 
based   on   a   too   narrow   reading   of  the   statute." 
Furthermore,  I  would  respectfully  [186]  point  out 
that,   in  making  the   statement   "rights  which   do 
not  exist  at  the  time  of  the  demand  upon  the  tax- 
payers are  not  subjected  to  any  lien,"  the  Second 
Circuit  relied  on  United   States  vs.  Pacific  Rail- 
road, 1  Fed.  97,  which  was  decided  when  the  statute 
provided  "the  amount  shall  be  a  lien  in  favor  of 
the  United  States  from  the  time  it  was  due  until 
paid",  Act  of  July  13,  1866,  14  Stat.  98.     In  1934, 
the    statute    provided:     "The    lien    shall    continue 
until  the  liability  for  such  amount  is  satisfied  or 
becomes  unenforceable  by  reason  of  lapse  of  time." 
26  U.S.C.A.  Sec.  3671,  45  Stat.  875,  Rev.  Act  of 
1928.     On  this  point,  see  Graves  vs.  Commissioner, 
12  B.   T.   A.   124,   General   Counsel   Memorandum, 
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C.  V.  VII-2,  ]).  94;  Minnesota  Mutual  Life  In- 
surance Co.  vs.  United  States,  47  F.  (2)  942; 
United  States  vs.  Taft,  44  F.  Supp.  564. 

Intervener  further  urges  the  pertinency  in  this 
case  of  Curry  vs.  McCanless,  307  U.  S.  357,  Graves 
vs.  Elliott,  307  U.  S.  383,  State  Tax  Commission  of 
Utah  vs.  Aldrich,  316  U.  S.  174.    Had  the  protec- 
tion  of   the    Statute,   26   U.S.C.A.   3672,   been   ex- 
tended to  pledgees  prior  to  the  execution  of  the 
agreement  of  July  27,  1937,  these  cases  might  have 
been   valuable   to   the    consideration    of   this    case. 
Even   so,    they   would   not   have   been    decisive   in 
Intervenor's  favor.    This  for  the  reason  that,  while 
they  extended  the  right  of  taxation  to  a  state  other 
than  the  domicile  of  the  owner  of  intangibles,  they 
did  not  attempt  to  prevent  the  state  in  which  the 
owner  was  domiciled  from  exercising  its  power  of 
taxation.     As  Mr.  Justice  Jackson,  in  his  vigorous 
dissent  in  State  Tax  Commissioner  vs.  Aldrich,  316 
U.  S.  174,  191,  put  it:    "The  right  of  a  State  to 
tax  succession  to  corporate  stock  by  death  of  one 
domiciled  therein,  while  not  abrogated,  is  now  sub- 
jected to  an  interfering  and  overlapping  right  of 
the  State  which  chartered  the  corporation  to  tax 
the  same  stock  transfer  *  *  *."  [187]   It  is  true 
that,  in  each  of  these  cases,  the  question  of  situs 
of    intangibles    is    considered.     In    none    of    them 
does   the   Supreme   Court  hold  that  that   situs   is 
limited  for  purposes  of  state  taxation  to  the  domi- 
cile of  the  corporation  issuing  the  intangibles  or 
of  the  trustee  who  may  have  legal  title  to  them. 
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The  reach  of  the  ruling  so  far  as  it  interests  us 
here  is  described  by  the  present  Chief  Justice  in 
Curry  vs.  McCanless,  307  IT.  S.  357,  372,  ''If  it  be 
thought  that  it  is  identity  of  the  intangibles  with 
the  person  of  the  owner  at  the  place  of  his  domi- 
cile which  gives  power  over  them  and  hence  'juris- 
diction to  tax,'  and  this  is  the  reason  underlying 
the  maxim  mobilia  sequuntur  personam,  it  is  cer- 
tain here  that  the  intangibles  for  some  purpose  are 
identified  with  the  trustee,  their  legal  owner,  at  the 
place  of  its  domicile  and  that  in  another  different 
relationship  and  for  a  different  purpose — the  exer- 
cise of  the  powder  of  disposition  at  death,  which  is 
the    equivalent   of    ownership — they   are   identified 
with  the  place  of  domicile  of  the  testatrix,  Ten- 
nesee.      In    effecting    her    purposes,    the    testatrix 
brought    some    of   the    legal    interests    which    she 
created  within  the  control  of  one  state  by  selecting 
a  trustee  there  and  others  within  the  control  of  the 
other   state   by   making   her   domicile   there.     She 
necessarily  invoked   the   aid   of  the   law   of   both 
states,    and   her   legatees,   before   they   can   secure 
and  enjoy  the  benefits  of  succession,  must  invoke 
the  law  of  both."    I  see  nothing  in  these   cases 
which  supports  Intervenor's  position. 

Since  it  is  apparent  that  the  United  States  had 
a  lien  on  this  property  on  July  27,  1937,  then  that 
provision  of  the  Intervenor's  contract  which  makes 
its  assignment  subsequent  and  junior  to  such  lien, 
makes  necessary  the  ruling  that  the  funds  here 
involved  should  be  awarded  to  the  United  States 
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less  the  sum  of  Two  Hundred  Dollars    ($200.00) 
reasonable  attorney's  fees  for  Robbins. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 
March  31,  1943 

[Endorsed]:   Filed  March  31,  1943.    [188] 


[Title  of  Court  and  Case.] 

ALTERNATIVE  MOTION  FOR  JUDGMENT 
NOTWITHSTANDING  DECISION  AND 
FOR  A  NEW  TRIAL 

Comes  now  complainant  and  petitioner,  Invest- 
ment and  Securities  Co.,  and  moves  the  court  for 
an  order  in  its  favor  in  the  sum  of  $6500.00  not- 
withstanding the  decision  on  the  ground  that  the 
complainant  and  petitioner  Investment  and  Se- 
curities Co.  was  the  owner  of  a  prior  claim  to  said 
sum  of  $6500.00  superior  to  the  claim  of  the  United 
States  of  America,  for  the  reason  that  prior  to 
December  1,  1941,  no  notice  of  tax  lien  was  filed 
either  with  the  Clerk  of  the  Federal  District  Court 
of  the  Eastern  District  of  Washington,  or  the 
County  Auditor  of  Spokane  County. 

Without  waiving  the  foregoing  motion  and  in  the 
event  the  same  is  overruled,  the  complainant  and 
petitioner.  Investment  and  Securities  Co.  moves 
the  court  to  set  aside  said  decision  and  grant  a  new 
trial  to  the  complainant  and  petitioner.  Investment 
and  Securities  Co.,  upon  the  following  grounds: 
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I. 

Insufficiency  of  the  evidence  to  justify  the  de- 
cision and  that  it  is  against  the  law. 

II. 

Error  in  law  occurring  at  the  trial  and  excepted 
to  at  the  time  by  complainant  and  petitioner,  In- 
vestment and  Securities  Co. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
By  W.  V.  KELLEY 

Attorneys  for  Petitioner  and 
Complainant,  Investment  and 
Securties  Co. 
Copy  received  this  23  day  of  April,  1943. 
LALLY 

Attorney  for  Bobbins 
Copy  received  this  23rd  day  of  Apr,  1943. 
EDW.  M.  CONNELLY 
H.  ERICKSON 

Attorneys  for 

[Endorsed] :     Filed  Apr.  23  1943.  [189] 


[Title  of  Court  and  Cause.] 

COURT  MINUTES  (Journal  15,  Page  945) 
APRIL  1943  TERM  MONDAY,  APRIL  26,  1943 

17th  day 

Court  convened  pursuant  to  adjournment,  at  9 :45 
A.M.  Present:  Honorable  Lewis  B.  Schwellenbach, 
District  Judge,  A.  A.  LaFramboise,  Clerk,  Harvey 
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Erickson,  Assistant  U.  S.  Attorney,  R.  R.  Isaacs, 
Deputy  U.  S.  Marshal, 

PROCEEDINGS 


^e-    *    *    * 


Now  on  this  26th  day  of  April,  1943,  this  matter 
came  on  for  hearing  on  motion  of  Investment  and 
Securities  Company  for  Judgment  notwithstanding 
the  decision  or  for  new  trial,  and  was  argued  by 
Mr.  Wm.  V.  Kelley  for  the  Investment  &  Securities 
Co.  and  by  Harvey  Erickson  for  Frank  J.  Kuhl, 
Collector  of  Internal  Revenues  and  the  United 
States  of  America.    Motion  Denied. 

Plaintiff's  proposed  findings,  refused. 

As  to  Defendant's  proposed  findings,  strike  out 
*' certificate  of  participation"  in  findings  and  con- 
clusions. Add  to  Finding  5  beginning  of  fourth 
line — "The  right  to  participate  in  the  dividends  to 
shareholders". 

•je-   *   *   * 

Thereupon  Court  adjourned  until  tomorrow 
April  27th,  1943,  at  10:00  a.  m.  [190] 


[Title  of  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  matter  coming  on  for  trial  before  the  above 
entitled  Court  on  this  23rd  day  of  February,  1943, 
and  the  intervening  plaintiff  being  represented  by 
William  V.  Kelley  of  Witherspoon,  Witherspoon 
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&  Kelley,  and  the  cross-defendant  and  interpleader, 
Charles  P.  Robbins  being  represented  by  Mr. 
Thomas  A.  E.  Lally,  and  the  defendant,  Prank 
J.  Kuhl,  being  represented  by  Harvey  Erickson, 
Assistant  United  States  Attorney,  and  the  addi- 
tional intervenor,  United  States  of  America  being 
represented  by  Harvey  Erickson,  Assistant  United 
States  Attorney,  and  the  supplemental  defendants, 
Judson  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush,  being  adjudged  to  be  in  default,  and 
the  Court  having  on  March  31,  1943,  rendered  its 
opinion  in  the  above  entitled  case,  the  Court  makes 
the  following: 

FINDINGS  OF  FACT 

I. 

That    the   United   States    of   America   made   an 
assessment  for  the  calendar  year  of  1928  against 
Judson  G.  Rosebush  in  the  Revenue  Collection  Dis- 
trict of  Wisconsin  in  the  year  1934,  in  the  amount 
of  $37,220.85,  for  income  taxes  for  the  year  1928. 
That  immediately  thereafter  notices  of  the  tax  lien 
of  the  United  States  against  Judson  G.  Rosebush 
were  recorded  with  the  Clerk  of  the  United  States 
District   Court   for  the  Eastern  District   of  Wis- 
consin,   at   Milwaukee,   and   with   the   Register   of 
Deeds  for  Outagamie  County  of  Wisconsin.     The 
notices  of  tax  lien  were  recorded  prior  to  the  as- 
signment  of  the   supplemental   defendant,   Judson 
G.  Rosebush,  to  the  intervening  plaintiff,  Invest- 
ment and  Securities  Company. 
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II. 

That  during  the  year  1937,  the  United  States 
brought  an  action  in  the  District  Court,  for  the 
Eastern  District  of  Wisconsin,  against  Judson  G. 
Rosebush,  a  resident  of  Appleton,  Wisconsin. 

III. 

That  on  November  26,  1941,  a  judgment  was 
entered  in  the  Eastern  District  of  Wisconsin 
against  Judson  G.  Rosebush  in  the  sum  of  $37,- 
220.85  plus  costs. 

IV. 

That  on  November  27,  1941,  the  United  States 
Attorney  for  the  Eastern  District  of  Wisconsin, 
caused  a  Writ  of  Execution  to  issue  against  the 
prop-  [191]  erties  of  Judson  G.  Rosebush;  that  at 
the  time  of  the  issuance  of  the  Writ  of  Execution 
the  sum  of  $4,250.00  was  owing  by  the  Sharehold- 
ers' Agent,  Charles  P.  Robbins,  and  since  said  time 
an  additional  sum  of  $2,250.00,  making  a  total  of 
$6,500.00  has  become  due  and  owing  the  said  Jud- 
son G.  Rosebush,  as  the  result  of  his  right  to  par- 
ticipate in  the  dividends  of  the  Shareholders  of 
The  Exchange  National  Bank. 

V. 
That  the  Federal  tax  lien  which  attached  against 
the  said  Judson  G.  Rosebush  in  the  sum  of 
$37,220.85  during  the  year  1934,  attached  as  a  lien 
upon  all  the  monies  and  property  then  in  the  hands 
of  the  said  Judson  G.  Rosebush.  The  right  to 
participate  in  the  dividends  of  the  Shareholders  of 
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The  Exchange  National  Bank  of  Spokane,  Wash- 
ington, was  during  the  year  1934,  and  at  all  times 
thereafter,  property  of  the  said  Judson  G.  Rose- 
bush 

VI. 
That  on  July  27,  1937,  Judson  G.  Rosebush  and 
the  Investment  and  Securities  Company,  interven- 
ing plaintiff  herein,  made  and  entered  into  an 
agreement  referred  to,  whereby  the  said  Judson 
G.  Rosebush  assigned  all  his  right,  title  and  in- 
terest to  the  Investment  and  Securities  Company 
of  certain  monies  due  the  said  Judson  G.  Rose- 
bush by  the  cross-defendant  and  interpleader, 
Charles  P.  Robbins,  to  the  Investment  and  Securi- 
ties Company,  subject  to  the  claims  and  the  lien  of 
the  United  States,  by  virtue  of  the  income  tax  as- 
sessments duly  filed  in  the  State  of  Wisconsin. 

VII. 

That  Thomas  A.  E.  Lally,  attorney  for  the  cross- 
defendant  and  interpleader,  is  entitled  to  the  sum 
of  $200.00  as  a  reasonable  attorney's  fee  for  his 
services  in  said  case,  and  in  addition  thereto,  is 
entitled  to  the  sum  of  $16.00  as  court  costs  paid 
by  him. 

VIII. 

That  the  Investment  and  Securities  Company 
had  actual  notice  of  the  claim  of  the  United  States 
to  the  right  to  participate  in  the  dividends  of  the 
Shareholders  of  The  Exchange  National  Bank,  and 
had  notice  that  the  United  States  claimed  a  prior 
right  and  lien  to  all  monies  coming  from  Charles 
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P.  Robbins,  Shareholders'  Agent  of  The  Exchange 
National  Bank,  to  the  said  Judson  G.  Rosebush,  as 
a  result  of  the  liquidation  of  the  said  bank.  [192] 

IX. 

That  an  additional  dividend  of  an  undetermined 
amount  will  be  paid  by  Charles  P.  Robbins,  Share- 
holders' Agent,  upon  the  said  right  mentioned 
herein. 

Dated  this  28  day  of  April,  1943. 

L.  B.  SCHWELLENBACH 
District  Judge 

Presented  by: 

EDWARD  M.  CONNELLY 
HARVEY  ERICKSON 

Assistant  United  States  Attorney 

From  the  foregoing  Findings  of  Fact  the  Court 
make  the  following: 

CONCLUSIONS  OF  LAW 

I. 

That  the  right  of  the  intervening  plaintiff.  In- 
vestment and  Securities  Company,  was  junior  to 
and  inferior  to  the  tax  lien  of  the  United  States. 

11. 

The  additional  intervenor.  United  States  of 
America,  had  a  tax  lien  against  the  right  to  par- 
ticipate in  the  dividends  of  the  Shareholders  of 
The   Exchange   National   Bank,   which   Judson   G. 
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Rosebush  assigned  to  the  intervening  plaintiff,  In- 
vestment and  Securities  Company, 

III. 

The  right  to  participate  in  the  dividends  of  the 
Shareholders  of  The  Exchange  National  Bank  was 
a  property  right,  although  in  February,  1934,  it 
v^as  unliquidated  and  the  amount  undetermined 
and  belonged  to  Judson  G.  Rosebush,  and  the  lien 
of  the  United  States  attached  thereto  in  February, 
1934. 

IV. 

The  right  to  participate  in  the  dividends  of  the 
Shareholders  of  The  Exchange  National  Bank,  was 
intangible  personal  property,  and  the  lien  of  the 
United  States  attached  thereto  as  a  result  of  the 
United  States  filing  its  assessment  list  with  the 
Collector  of  Internal  Revenue,  for  the  District  of 
Wisconsin,  and  in  filing  a  notice  of  the  tax  lien 
with  the  Clerk  of  Outagamie  County,  Wisconsin, 
where  Judson  C  Rosebush  resided. 

V. 

That  the  United  States  shall  be  entitled  to  the 
sum  of  $6,284.00,  and  that  $200.00  shall  be  awarded 
as  attorney's  fees  and  $16.00  as  court  costs  to 
Thomas  A.  E.  Lally,  attorney  for  the  cross-defend- 
ant, Charles  P.  Robbins.  [193] 

VI. 

That  future  payments  covered  by  the  right  to 
participate  in  the  dividends  of  the  Shareholders  of 
The  Exchange  National  Bank,  and  payable  to  Jud- 
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son  G.  Rosebush,  shall  be  paid  to  the  additional  in- 
tervenor,  United  States  of  America. 

Dated  this  28  day  of  April,  1943. 

L.  B.  SCHWELLENBACH 
District  Judge 
Presented  by 

HARVEY  ERICKSON 

Assistant  United  States  Attorney 

Copy  received  this  28th  day  of  April,  1943,  and 
approved  as  to  Form. 

WITHERSPOON  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Investment  and 
Securities  Company,  Inter- 
vening Plaintiff 

[Endorsed] :    Filed  Apr  28  1943.  [194] 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington — Northern   Division 

No.  235 

INVESTMENT  AND  SECURITIES  COMPANY, 
a  corporation 

Plaintiff, 
vs. 

CHARLES  P.  ROBBINS,  Shareholders'  Agent  of 
The  Shareholders  of  the  Exchange  National 
Bank  of  Spokane,  Washington, 

Cross-Defendant  and  Interpleader 

vs. 

FRANK  J.  KUHL,  Collector  of  Internal  Revenue 
for  Wisconsin, 

Defendant 

UNITED  STATES  OF  AMERICA, 

Additional  Intervenor 

vs. 

JUDSON    G.    ROSEBUSH    and    BARBARA    J. 
McNAUGHTON  ROSEBUSH,  his  wife, 
Supplemental   Defendants 

AMENDED  JUDGMENT 

This  matter  coming  on  for  hearing  before  the 
above  entitled  Court  on  February  23,  1943,  and  a 
pre-trial  order  having  been  entered  in  said  case  on 
January  19,  1943,  and  the  intervening  plaintiff.  In- 
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vestment  and  Securities  Company,  being  repre- 
sented by  William  V.  Kelley  of  Witherspoon,  With- 
erspoon  &  Kelley,  and  the  cross-defendant  and  in- 
terpleader, Charles  P.  Bobbins,  Shareholders' 
Agent,  being  represented  by  Thomas  A.  E.  Lally, 
and  Frank  J.  Kuhl,  Collector  of  Internal  Revenue, 
defendant,  and  United  States  of  America,  addi- 
tional intervenor,  being  represented  by  Harvey 
Erickson,  Assistant  United  States  Attorney,  and 
the  supplemental  defendants,  Judson  G.  Rosebush 
and  Barbara  J.  McNaughton  Rosebush,  his  wife, 
being  adjudged  in  default,  and  the  Court  having 
on  March  31,  1943,  issued  its  Memorandum  Opinion 
in  said  cause,  and  the  Court  having  entered  its 
Findings  of  Fact  and  Conclusions  of  Law,  it  is 
therefore 

Ordered,  Adjudged  and  Decreed  that  the  addi- 
tional intervenor,  United  States  of  America,  is  en- 
titled to  the  sum  of  $6,284.00  in  the  hands  of  the 
Clerk  of  the  United  States  District  Court  for  the 
Eastern  District  of  Washington,  and  that  Thomas 
A.  E.  Lally,  Attorney  for  the  Shareholders'  Agent, 
shall  be  awarded  the  sum  of  $200.00  as  attorney's 
fees  and  $16.00  as  Court  costs  advanced  by  him, 
and  the  Clerk  is  directed  to  distribute  same  in  the 
above  amounts  to  the  respective  parties  out  of  the 
$6500.00  on  deposit,  and  that  any  future  payments 
resulting  from  the  right  to  participate  in  the  divi- 
dends of  the  Shareholders  of  The  Exchange  Na- 
tional Bank,  and  payable  to  the  said  Judson  G. 
Rosebush,  shall  be  paid  to  the  additional  intervenor. 
United  States  of  America. 
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Approved,  Clerk  is  directed  to  enter. 

Dated  this  30th  day  of  April,  1943. 

L.  B.  SCHWELLENBACH 
District  Judge. 
Presented  by 

HARVEY   ERICKSON 

Assistant  United  States  Attorney 

Copy  received  this  30th  day  of  April,  1943,  and 
a])proved  as  to  Form. 

THOS.  A.  E.  LALLY 
Atty.  for  Robbins 
W.  V.  KELLEY 

Attorneys  for  Investment  and 
Securities  Company,  Inter- 
vening Plaintiff 

[Endorsed] :  Filed  Apr  30  1943.  [195] 


[Title  of  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  Investment  and 
Securities  Company,  a  corporation,  complainant  in 
intervention  and  petitioner  for  declaratory  relief, 
hereby  api^eals  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action.  Amended  judgment  after  trial  by 
the  Court  was  entered  in  this  action  on  April  30, 
1943. 
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Dated  this  13th  day  of  July,  1943. 

WITHERSPOON  WITHER- 

SPOON  &   KELLEY 
WILLIAM  V.  KELLEY 

Attorneys  for  Petitioner  and 
Complainant,    Investment 
and  Securities  Company 

Mailed  copy  to  Thos.  A.   E.  Lally  &  Edw.   M. 
Connelly,  July  14,  1943. 

A.  A.  LaFRAMBOISE, 
Clerk 

[Endorsed] :  Filed  Jul  13  1943.  [196] 


No.  76  604  $250.00 

[Title  of  Court  and  Cause.] 

APPEAL  BOND 

Know  All  Men  By  These  Presents,  That  we,  In- 
vestment and  Securities  Company,  a  corporation, 
as  Principal,  and  the  United  States  Fidelity  and 
Guaranty  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Maryland  and  authorized 
to  transact  the  business  of  surety  in  the  State  of 
Washington,  as  Surety,  are  held  and  firmly  bound 
unto  United  States  of  America  in  the  just  and  full 
sum  of  Two  Hundred  Fifty  and  no/lOOths  (|250.00), 
good  and  lawful  money  of  the  United  States  of 
America,  well  and  truly  to  be  paid,  and  for  the 
true  payment  of  which  we  hereby  bind  ourselves, 
our  and  each  of  our  heirs,  executors,  administra- 
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tors  and  successors,  jointly  and  severally,  fimily  by 
these  presents. 

Witness  our  hands  and  seals  this  13th  day  of 
July,  A.  D.  1943. 

The  Condition  of  the  Above  Obligation  Is  Such 
That,  Whereas  the  above  named  Plaintiff  has  ap- 
pealed to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  of  the  District 
Court  of  the  United  States  for  the  Eastern  District 
of  Washington,  Northern  Division,  entered  against 
it  in  the  above  entitled  action  on  the  30th  day  of 
April,  1943;  and 

Whereas,  the  above  named  principal  has  hereto- 
fore given  due  and  proper  notice  that  it  will  ap- 
peal from  said  decision  and  judgment  of  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  Northern  Division; 

Now,  if  the  said  principal,  Investment  and  Se- 
curities Company,  a  corporation,  shall  pay  to  the 
defendants  above  named,  all  costs  and  damages  that 
may  be  awarded  against  it  on  the  appeal,  or  on 
the  dismissal  thereof  not  exceeding  Two  Hundred 
Fifty  and  no/lOOths  Dollars  ($250.00),  then  this  ob- 
ligation shall  become  null  and  void;  otherwise  it 
shall  be  and  remain  in  full  force  and  effect. 

[Seal]  INVESTMENT    AND    SECUR- 

ITIES COMPANY 
By  GEO.  L.  KIMMEL 
Vice  Pres. 
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[Seal]  UNITED   STATES   FIDELITY 

AND    GUARANTY    COM- 
PANY 
By  WILL  A.  KOMMERS 
Attorney-in-Fact 

[Endorsed] :    Filed  Jul  13  1943.  [197] 


United  States  Fidelity  and  Guaranty  Company 

Baltimore  -  Maryland 

No.  76623  $7,000.00 

[Title  of  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  All  Men  By  These  Presents,  That  we,  In- 
vestment and  Securities  Company,  a  corporation, 
as  Principal,  and  the  United  States  Fidelity  and 
Guaranty  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  Maryland  and  authorized 
to  transact  the  business  of  surety  in  the  State  of 
Washington,  as  Surety,  are  held  and  firmly  bound 
unto  the  United  States  of  America  in  the  just  and 
full  sum  of  Seven  Thousand  and  no/lOOths  Dollars 
($7,000.00)  good  and  lawful  money  of  the  United 
States  of  America,  well  and  truly  to  be  paid,  and 
for  the  true  payment  of  which  we  hereby  bind  our- 
selves, our  and  each  of  our  heirs,  executors,  admin- 
istrators   and    successors,    jointly    and    severally, 
firmly  by  these  presents. 

Witness  our  hands  and  seals  this  16th  day  of 
August,  A.  D.  1943. 
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Whereas,    lately    at    the    District    Court    of   the 
United  States  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  in  an  action  pending  in 
said  Court  between  Investment  and  Securifies  Com- 
pany,   a    corporation.    Intervening    Plaintiff,    and 
Charles    P.    Bobbins,    Shareholders   Agent   of   the 
Shareholders  of  The  Exchange  National  Bank  of 
Spokane,  Washington,  Cross-Defendant  and  Inter- 
pleader; Frank  J.  Kuhl,  Collector  of  Internal  Rev- 
enue for  Wisconsin,  Defendant;  United  States  of 
America,  Additional  Intervenor;  Judson  G.  Rose- 
bush and   Barbara  J.   McNaughton  Rosebush,   his 
wife.  Supplemental  Defendants,  a  judgment  was  en- 
tered decreeing  that  the  Additional  Intervenor,  the 
United  States  of  America,  is  entitled  to  the  sum 
of  Six  Thousand  Tw^o  Hundred  Eighty  Four  and 
no/100  Dollars  ($6,284.00),  paid  into  the  hands  of 
the  Clerk  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Northern 
Division,  with  interest  thereon  at  the  rate  of  six 
percent  per  annum  from  the  30th  day  of  April, 
1943,  and 

Whereas,  said  Investment  and  Securities  Com- 
pany, a  corporation,  Intervening  Plaintiff  is  prose- 
cuting an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  to  reverse  the  judgment  in  the  above 
entitled  action,  given  [198]  and  entered  by  said 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  Northern  Division,  on  the 
30th  day  of  April,  1943. 

Now,  the  condition  of  this  obligation  is  such  that 
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if  the  said  Investment  and  Securities  Company,  a 
corporation,  shall  prosecute  said  appeal  to  effect 
and  answer  all  damages  and  costs,  and  satisfy  said 
judgment  if  it  shall  fail  to  make  good  said  appeal, 
then  the  above  obligation  to  be  void ;  otherwise  to  re- 
main in  full  force  and  virtue. 
[Corporate  Seal] 

INVESTMENT  AND  SE- 
CURITIES COMPANY 
By  L.  A.  STILSON 
Secretary 
[Corporate  Seal] 

UNITED    STATES    FIDELITY 
AND    GUARANTY    COM- 
PANY 
By  WILL  A.  KOMMERS, 
Attorney-in-Fact 

Approved  August  18,  1943. 

L.  B.  SCHWELLENBACH 
U.  S.  District  Judge 

[Endorsed] :    Filed  Aug  18,  1943.  [199] 
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STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  IN 
THIS  APPEAL 

I. 

The  Federal  tax  lien  against  Rosebush  arose  Feb- 
ruary 18,  1934,  when  the  assessment  list  relative  to 
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his  1928  income  taxes  was  received  by  the  Collector 
of  Internal  Revenue  at  Milwaukee,  Wisconsin. 

II. 

As  a  result  of  the  ac^reement  of  July  27,  1937,  by 
the  terms  of  which  Rosebush  for  additional  value 
then  received  assigned  to  Investment  and  Securi- 
ties Company,  as  security  for  prior  indebtedness  to 
it  in  excess  of  $76,000,  any  recovery  which  might 
be  made  on  the  assessment  he  had  paid  on  stock  of 
the  Exchange  National  Bank  of  Spokane,  the  In- 
vestment and  Securities  Company  came  within  the 
protection  of  Section  3186  of  Revised  Statutes  as 
amended  by   Section  613  of  the  Revenue  Act  of 
1928,  26  USCA  (Internal  Revenue  Acts),  page  461, 
which  provided  in  part  as  to  the  Federal  tax  lien 
"  (b)     Such  lien  shall  not  be  valid  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor 
until  notice  thereof  has  been  filed  by  the  col- 
lector *  *  *  " 

III. 

This  statute  imposing  a  lien  for  Federal  income 
taxes  did  not  provide  for  any  special  priority  as 
between  such  liens  and  other  liens  (such  as  the  lien 
of  Investment  and  Securities  Company)  on  the 
property  of  the  taxpayer  Rosebush,  but  did  pro- 
vide 

''  (b)  Such  lien  shall  not  be  valid  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor 
until  notice  thereof  has  been  filed  by  the  Col- 
lector  

"(1)  in  accordance  with  the  law  of  the 
State  or  Territory  in  which  the  property  sub- 
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ject  to  the  lien  is  situated,  whenever  the  State 
or  Territory  has  by  law  provided  for  the  filing 
of  such  notice ;  or 

"  (2)  in  the  office  of  the  clerk  of  the  United 
States  District  Court  for  the  judicial  district  in 
which  the  property  subject  to  the  lien  is  situ- 
ated, whenever  the  State  or  Territory  has  not 
by  law  provided  for  the  filing  of  such  notice 


*  *  *  M 


(Section  3186  of  the  Revised  Statutes  as  amended 
by  Section  613  [200]  of  the  Revenue  Act  of  1928, 
26  USCA  (Internal  Revenue  Acts),  page  461.) 

IV. 

Where  the  mortgage  or  other  lien  attached  to  the 
property  of  the  taxpayer  before  the  filing  of  notice 
of  the  Federal  tax  lien  and  the  mortgagee  or  other 
lien  holder  was  within  the  class  intended  to  be 
protected  by  the  foregoing  provision,  such  mort- 
gagee or  other  lien  holder  was  entitled  to  priority 
over  the  tax  lien. 

V. 

Notice  of  the  lien  was  never  filed  by  the  Collector 
for  Wisconsin  in  any  proper  office  in  the  State  of 
Washington,  although  the  Federal  statutes  provided 
(1)  for  a  summary  method  for  the  enforcement  of 
tax  liens  on  both  personal  and  real  property  by  dis- 
traint and  sale  and  made  provision  for  distraint 
by  a  collector  outside  of  his  district  (26  USCA 
§  3713,  26  USCA  §  3678) ;  or  (2)  for  a  suit  to  re- 
cover taxes  in  the  name  of  the  United  States  in 
any  proper  form  of  action  before  any  Federal 
District  Court  of  the  United  States,  for  the  district 
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within  which  the  liability  for  such  taxes  is  incurred 
or  where  the  party  from  whom  such  tax  is  due 
resides  at  the  time  of  the  commencement  of  said 
action  (53  Stat.  460,  26  USCA  §  3744). 

VI. 

The  property  subject  to  the  lien  was  situated  in 
Washington;  The  agreement  of  July  27,  1937,  gave 
the  Investment  and  Securities  Company  a  lien  on 
future  acquired  personal  property  of  Rosebush  in 
Washington  in  the  form  of  any  recovery  on  the 
assessment  of  his  stock  in  the  Exchange  National 
Bank  of  Spokane,  Washington. 

VII. 

Regardless  of  whether  Investment  and  Securities 
Company  came  within  the  protection  of  the  Revenue 
Act  of  1928  when  the  agreement  of  July  27,  1937, 
was  executed,  nevertheless  the  claim  for  tax  lien  on 
the  recovery  on  the  assessment  of  the  Exchange 
National  Bank  stock  owned  by  Rosebush,  which 
was  never  made  in  Washington  until  a  writ  of 
Fieri  Facies  was  issued  in  Decemer,  1941.  by  the 
Federal  District  Court  for  the  Eastern  District  of 
Wisconsin,  to  [201]  be  served  on  the  Shareholders 
Agent  of  said  Bank  in  Washington,  was  barred  by 
the  Statute  of  Limitations,  as  set  forth  in  Internal 
Revenue  Code,  Section  276  (c).  Title  26  USCA, 
Section  276  (c),  which  provides 

"Collection  after  assessment.  Where  the  as- 
sessment of  any  income  tax  imposed  by  this 
chapter  has  been  made  within  the  period  of 
limitation  properly  applicable  thereto,  such  tax 
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may  be  collected  by  distraint  or  by  a  proceed- 
ing in  court,  but  only  if  begun  (1)  within  six 
years  after  the  assessment  of  the  tax,  or  (2) 
prior  to  the  expiration  of  any  period  for  collec- 
tion agreed  upon  in  writing  by  the  Commis- 
sioner and  the  taxpayer  before  the  expiration 
of  such  six-year  period.  The  period  so  agreed 
upon  may  be  extended  by  subsequent  agree- 
ments in  writing  made  before  the  expiration  of 
the  period  previously  agreed  upon.  53  Stat. 
87." 

WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 

WILLIAM  V.  KELLEY 

Attorneys     for     Complainant 
and    Petitioner 

Service  of  the  foregoing  statement  of  points 
upon  which  appellant  intends  to  rely  on  appeal,  by 
service  of  a  copy  thereof,  by  each  of  the  under- 
signed is  hereby  accepted  this  13th  day  of  July, 
1943. 

THOS.  A.  E.  LALLY 

Attorney  for  Charles  P.  Rob- 
bins,    Shareholders    Agent, 
Cross-Defendant  and  Inter- 
pleader. 
EDWARD    M.    CONNELLY    & 
HARVEY  ERICKSON 
Attorneys  for  Defendant 
Frank  T.  Kuhl  and  Inter- 
venor  U.  S.  A. 

[Endorsed] :     Filed  Jul  17  1943.  [202] 
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[Title  of  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD 
TO  BE  CERTIFIED  FOR  APPEAL  PUR- 
POSES 

Comes  now  Investment  and  Securities  Company, 
a  corporation,  complainant  in  intervention  and  peti- 
tioner for  declaratory  relief,  and  hereby  designates 
the  following  parts  of  the  record  and  proceedings  to 
be  included  in  the  record  on  appeal  with  the  U.  S. 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
to- wit : 

1.  Complaint  for  Intervention  of  Charles  P. 
Robbins. 

2.  Special  Appearance  and  Plea  to  Quash  for 
Lack  of  Jurisdiction  by  United  States. 

3.  Motion  to  File  Complaint  in  Intervention 
and  Petition  for  Declaratory  Relief. 

4.  Notice  of  Argument  on  Motion  to  Intervene. 

5.  Authorities  of  the  United  States  in  Support 
of  Motion  for  Special  Appearance  and  Plea  to 
Quash  for  Lack  of  Jurisdiction. 

6.  Complaint  in  Intervention  and  Petition  for 
Declaratory  Relief  of  Investment  and  Securities 
Company. 

7.  Order  denying  Motion  to  Quash. 

8.  Order  granting  leave  to  Investment  and  Se- 
curities Company  to  intervene. 

9.  Order  for  Intervention  of  United  States  of 
America. 

10.     Answer  of  Cross-Defendant  Charles  P.  Rob- 
bins. 
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11.  Answer  of  defendant  Frank  J.  Kuhl,  Col- 
lector of  Internal  Revenue  for  Wisconsin. 

12.  Answer  in  Intervention  of  the  United  States 
of  America. 

13.  Reply  to  Answer  of  Cross-Defendant  Charles 
P.  Robbins. 

14.  Motion  to  Make  More  Definite  and  Certain  or 
for  a  Bill  of  Particulars  of  complainant  and  peti- 
tioner as  to  answer  of  the  United  States. 

15.  Motion  to  Strike  of  complainant  and  peti- 
tioner as  to  Answer  in  Intervention  of  the  United 
States. 

16.  Motion  to  Strike  of  complainant  and  peti- 
tioner as  to  Answer  of  defendant  Frank  J.  Kuhl. 

17.  Reply  of  Charles  P.  Robbins,  Shareholders 
Agent,  to  Answer  of  United  States  of  America. 

18.  Notice  that  Charles  P.  Robbins,  Sharehold- 
ers Agent,  has  paid  Additional  Sums  into  the  Court 
Registry. 

19.  Reply  of  Charles  P.  Robbins  to  Answer  of 
Frank  J.  Kuhl. 

20.  Motion  for  Summary  Judgment  of  United 
States  of  America.  [203] 

21.  Statement  of  Authorities  on  Intervenor's 
(United  States  of  America)  Motion  for  Summary 
Judgment. 

22.  Order  Denying  Motion  to  Make  More  Defin- 
ite and  Certain  and  for  a  pre-trial  conference. 

23.  Petition  of  Charles  P.  Robbins  to  Have  Sup- 
plemental Complaint  Filed  and  that  Process  issue  to 
Judson  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush. 
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24.  Supplemental  Petition  and  Complaint  of 
Charles  P.  Robbins. 

25.  Order  Granting  Petition  of  Charles  P.  Rob- 
bins  and  ordering  issue  of  process. 

26.  Motion  to  Vacate  Order  Joining  Judson  G. 
Rosebush  and  Barbara  J.  McNaughton  Rosebush 
as  Defendants. 

27.  Affidavit  resistance  of  Charles  P.  Robbins  to 
motion  to  vacate  joinder  of  defendants  Rosebush. 

28.  Order  Denying  Motion  of  United  States  of 
America  to  vacate  joinder  of  defendants  Rosebush. 

29.  Decree  against  Supplemental  Defendants, 
Judson  G.  Rosebush  and  Barbara  J.  McNaughton 
Rosebush. 

30.  Order  in  re  Pre-Trial  Hearing. 

31.  Reply  to  Answer  of  Defendant  Frank  J. 
Kuhl. 

32.  Reply  of  Investment  and  Securities  Company 
to  Answer  in  Intervention  of  the  United  States  of 
America. 

33.  Stipulation  to  amend  replies  of  complainant 
and  petitioner. 

34.  Amended  Reply  to  Answer  in  Intervention 
of  the  United  States  of  America. 

35.  Amended  Reply  to  Answer  of  Defendant 
Frank  J.  Kuhl. 

36.  Defendants'  Citation  of  Authorities. 

37.  Authorities  in  Behalf  of  Investment  and  Se- 
curities Company  in  form  of  letter  to  Honorable 
L.  B.  Schwellenbach  mider  date  of  February  23,^ 
1943. 

38.  Reporter's  Transcript  of  all  Testimony,  Evi- 
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dence  and  Proceedings  at  the  Trial,  including  the 
Rulings  of  the  Court  on  the  Admission  and  Exclu- 
sion of  Testimony. 

39.  Opinion  of  the  Court  filed  March  31,  1943. 

40.  Alternative  Motion  for  Judgment  Notwith- 
standing Decision  and  for  a  New  Trial. 

41.  Findings  of  Fact  and  Conclusions  of  Law 
filed  April  28,  1943. 

42.  Amended  Judgment  filed  April  30,  1943. 

43.  Notice  of  Appeal.  [204] 

44.  Bond  on  Appeal. 

45.  Court  Journal  15,  Page  945. 

The  Clerk  of  the  above  entitled  court  is  hereby 
directed  to  prepare,  certify  and  transmit  to  said 
Circuit  Court  of  Appeals  the  above  designated  Rec- 
ord on  Appeal. 

Dated  this  13th  day  of  July,  1943. 

WITHERSPOON,  WITHER- 

SPOON  &  KELLEY 
WILLIAM  V.  KELLEY 

Attorneys  for  Complainant 
and  Petitioner  Investment 
and  Securities  Company. 

Copy  received  July  13,  1943. 

HARVEY  ERICKSON 

Asst.  IT.  S.  Atty.  attorney  for 
Frank  J.  Kuhl  &  U.  S.  of 
America    Additional   Inter- 
venor. 
THOS.  A.  E.  LALLY 

Atty  for  C.  P.  Robbins. 

[Endorsed] :     Filed  July  17  1943.  [205] 
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CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD 

United  States  of  America 

Eastern  District  of  Washington— ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  do  hereby  certify  the  foregoing  type- 
written pages  numbered  from  1  to  205  inclusive,  to 
be  a  full,  true  and  correct  copy  of  so  much  of  the 
record,  papers  and  proceedings  in  the  above  en- 
titled cause  as  are  necessary  to  the  hearing  of  the 
appeal  therein  in  the  United  States  Circuit  Court 
of  Appeals  as  called  for  by  the  Designation  of  Por- 
tions of  Record  to  be  certified  for  Appeal  Purposes, 
(except  items  numbered  4,  5,  21,  36,  and  37  which 
are  not  a  part  of  the  Clerk's  record  in  this  cause), 
as  the  same  remain  on  file  and  of  record  in  the 
office  of  the  Clerk  of  said  District  Court,  and  that 
the  same  constitutes  the  record  on  appeal  of  In- 
vestment and  Securities  Company  from  the  final 
judgment  of  the  District  Court,  of  the  United  States 
for  the  Eastern  District  of  Washington  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit,  at  San  Francisco,  Califor- 
nia. 

I  further  certify  that  the  fees  of  the  Clerk  of  this 
Court  for  preparing  and  certifying  the  foregoing 
record  amount  to  the  sum  of  $73.70  and  that  the 
same  has  been  paid  in  full  by  Witherspoon,  Wither- 
spoon  and  Kelley,  Attorneys  for  Appellant. 

In  Witness  Whereof,  I  have  hereunto  subscribed 


250  Investment  and  Securities  Co.  vs. 

my  name  and  affixed  the  seal  of  tlie  aforesaid  Dis- 
trict Court,  this  18th  day  of  August,  1943. 
[Seal]  A.  A.  LaFRAMBOISE 

Clerk  of  the  United  States 
District  Court  for  the  East- 
ern District  of  Washingon. 

[206] 


[Endorsed]:  No.  10531.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Invest- 
ment and  Securities  Company,  a  corporation,  Appel- 
lant, vs.  United  States  of  America,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  Eastern  District 
of  Washington,  Northern  Division. 

Piled  August  21,  1943. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Ap^ 
peals  for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Apj^eals 
Ninth  Circuit 

No.  10531 

INVESTMENT  AND  SECURITIES  CO.,  a  cor- 
poration, 

Intervening  plaintiff, 

vs. 

CHARLES  P.  ROBBINS,  Shareholders  Agent  of 
the  Shareholders  of  The  Exchange  National 
Bank  of  Spokane,  Washington 

Cross-defendant  and  Interpleader, 

vs. 

FRANK  J.  KUHL,  Collector  of  Internal  Revenue 
for  Wisconsin, 

Defendant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Additional  Intervenor, 

vs. 

JUDSON  O.  ROSEBUSH  and  BARBARA  J. 
McNAUGHTON  ROSEBUSH,  his  wife, 

Supplemental  Defendants. 

DESIGNATION  OF  POINTS  AND  THE 
REQUEST  FOR  PRINTING  OF  RECORD 

I. 

Appellant  hereby  adopts  and  designates  for  con- 
sideration on  this  appeal,  in  lieu  of  a  separate  state- 
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inent,  the  designation  of  points  on  which  it  intends 
to  rely  heretofore  designated  by  appellant  and  filed 
in  the  District  Court. 

II. 
Appellant  deems  consideration  by  the  court  of  the 
entire  record,  certified  to  this  court  by  the  clerk  of 
the  District  Court,  necessary  on  this  appeal  to  a 
proper  understanding  of  the  questions  presented 
and  hereby  requests  that  same  be  printed,  except- 
ing and  omitting  formal  parts  of  pleadings  and 
other  court  papers. 

WILLIAM  V.  KELLEY 
WITHERSPOON,  WITHER- 
SPOON  &  KELLEY 
Attorneys  for  Investment  and 
Securities  Co.,  Intervening 
Plaintiff. 

Service  of  the  foregoing  designation  of  points 
relied  on  and  request  for  printing,  by  receipt  of  a 
copy  thereof,  is  hereby  accepted  this  30th  day  of 
August,  1943. 

HARVEY  ERICKSON 

rh 
Assistant  United  States  At- 
torney, Attorney  for  de- 
fendant Frank  J.  Kuhl  and 
United  States  of  America, 
additional  inf  ervenor. 
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Service  of  the  foregoing  designation  of  points 
relied  on  and  request  for  printing,  by  receipt  of  a 
copy  thereof,  is  hereby  accepted  this  30th  day  of 
August,  1943. 

THOS.  A.  E.  LALLY 

Attorney  for  Cross-defendant 
and  Interpleader. 

[Endorsed]:  Filed  Sept.  1,  1943.  Paul  P. 
O'Brien,   Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
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Investment  and  Securities  Company,  a  Corporation, 

appellant 


v. 


United  States  of  America,  appellee 


ON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  WASHINGTON,  NORTHERN 
DIVISION 


BRIEF  FOR  THE  UNITED  STATES 

SAMUEL  0.  CLARK, 

Assistant  Attorney 

Jr., 

Qeiieral. 

Sped 

SEW  ALL  KEY, 
A.   F.   PRESCOTT, 
EDWARD  H.   HORTON, 
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EDWABD  M.  CONNELLY, 

United  States  Attorney. 

HARVEY  EBICKSON, 

Assistant  UMted  States  Attorney. 

of  Counsel. 
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In\^stment  and  Securities  Company,  a  Corporation, 

appellant 

V. 

United  States  of  America,  appellee 


ON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  WASHINGTON,  NORTHERN 
DIVISION 


BRIEF  FOR  THE  UNITED  STATES 


OPINION   BELOW 

The  opinion  of  the  District  Court  (R.  213-224)  is 
reported  in  49  F.  Supp.  620. 

JURISDICTION 

This  is  an  appeal  from  the  final  judgment  of  the 
District  Court,  entered  April  30,  1943  (R.  233-235), 
denying  relief  to  Investment  and  Securities  Company 
and  awarding  to  the  United  States  the  sum  of  $6,284 
in  the  hands  of  the  Clerk  of  the  Court  as  well  as  fu- 
ture payments  made  to  one  Judson  Gr.  Rosebush,  re- 
sulting from  his  right  as  a  shareholder  to  participate 
in  dividends  payable  to  the  shareholders  of  the 
Exchange  National  Bank,  an  insolvent  national  bank- 

(1) 


ing  association,  a  resident  of  the  Eastern  District  of 
Washington. 

This  action  was  originallj"  brought  in  the  nature  of 
an  interpleader  by  Charles  P.  Robbins,  a  citizen  and 
resident  of  the  State  of  Washington,  as  Shareholders' 
Agent  for  the  shareholders  of  the  Exchange  National 
Bank,  ])ursuant  to  Section  24,  Twenty-sixth,  of  the 
Judicial  Code. 

Charles  P.  Robbins,  as  Shareholders'  Agent,  paid 
into  court  the  total  sum  of  $6,500,  being  the  amount 
of  liquidating  dividends  due  a  shareholder,  Judson  (J. 
Rosebush,  and  prayed  that  the  Investment  and  Securi- 
ties Company,  claimant  to  the  fmid,  and  the  United 
States  Attorney  and  his  deputies  at  Milwaukee,  Wis- 
consin, seeking  possession  of  the  fund  under  a  writ  of 
Fieri  Facias  issued  by  the  Clerk  of  the  District 
Court  for  the  Eastern  District  of  Wisconsin,  be  en- 
joined from  suing  cross-defendant  and  interpleader, 
Charles  P.  Robbins.     (R.  2-5,  99.) 

Investment  and  Securities  Company,  a  citizen  and 
resident  of  the  State  ot  Washington,  on  April  2,  1942, 
filed  its  complaint  in  intervention  and  petition  for 
declaratory  relief  in  the  court  below.     (R.  11.) 

Frank  J.  Kuhl,  defendant  below,  was  the  Collector 
of  Internal  Revenue  for  Wisconsin.     (R.  20.) 

Judson  G.  Ros(^bush  and  Barbara  J.  McNaughton 
Rosebush,  his  wife,  supplemental  defendants  below, 
are  citizens  and  residents  of  the  State  of  Wisconsin. 
(R.  130.) 

The  United  States  of  America,  additional  inter- 
vener below,  appeared  and  filed  its  answer  in  inter- 


vention  (R.  40-44),  asserting  its  right  to  tlic  money 
on  deposit  with  the  Clerk  of  the  Court  on  the  basis 
of  a  tax  lien  filed  against  Rosebush  by  the  Collector 
of  Internal  Revenue  for  the  Eastern  District  of  Wis- 
consin, and  also  on  the  basis  of  a  judgment  in  favor 
of  the  United  States  entered  by  the  District  Court 
for  the  Eastern  District  of  Wisconsin  on  November 
26,  1941  (R.  45^7),  against  Rosebush  in  the  sum  of 
$37,220.85  plus  costs,  upon  which  a  writ  of  fieri  facias 
was  issued  and  served  upon  Charles  P.  Robbins,  cross- 
defendant  and  interpleader,  on  December  1,  1941  (R. 
3). 

The  matter  in  controversy,  exclusive  of  interest  and 
costs,  exceeds  in  value  the  sum  of  $3,000  (R.  3,  99), 
and  involves  the  construction  of  Section  3186  of  the 
Revised  Statutes,  as  amended  by  Section  613  of  the 
Revenue  Act  of  1928,  and  Section  276  (c)  of  the 
Revenue  Act  of  1934. 

Notice  of  appeal  was  filed  July  13,  1943.  (R.  235- 
236.)  The  jurisdiction  of  this  Court  is  invoked  under 
Section  128  (a)  of  the  Judicial  Code,  as  amended. 

QUESTIONS   PRESENTED 

1.  Whether  the  United  States,  on  July  27,  1937,  had 
a  valid  lien,  under  Section  3186  of  the  Revised  Stat- 
utes, against  certain  property  and  rights  to  property 
belonging  to  Judson  G".  Rosebush  which  it  is  alleged 
he  on  that  date  assigned  to  Investment  and  Securities 
Company. 

2.  Whether  collection  of  the  assessment  was  barred 
under  the  provisions  of  Section  276  (c)  of  the  Revenue 
Act  of  1928. 


STATUTES   INVOLVED 

Revised  Statutes: 

Sec.  3186  [as  amended  by  Section  613  of  the 
Revenue    Act    of    1928].     (a)  If    any    person 
liable  to  ])ay  any  tax  negiects  or  refuses  to  pay 
the  same  after  demand,  the  amount  (inchiding 
any    interest,    penalty,    additional    amount,    or 
addition  to  such  tax,  together  with  any  costs 
that  may  accrue  in  addition  thereto)  shall  be  a 
lien   in   favor  of  the  United   States  upon  all 
proj)erty  and  rights  to  propei-ty,  whether  real 
or  personal,  belonging  to  such  person.    Unless 
another  date  is  specifically  fixed  by  law,  the  lien 
shall  arise  at  the  time  the  assessment  list  was 
III-  received  by  the  collector  and  shall  continue  until 
llj  the  liability  for  such  amount  is  satisfied  or  be- 
('l  comes  unenforceable  by  reason  of  lapse  of  time. 
(b)  Such  lien  shall  not  be  valid  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor 
mitil  notice  thereof  has  been  filed  by  the  col- 
lector— 

(1)  in  accordance  with  the  law  of  the  State 
or  Territory  in  which  the  property  subject  to 
the  lien  is  situated,  whenever  the  State  or  Terri- 
tory has  by  law  provided  for  the  filing  of  such 
notice;  or 

(2)  in  the  office  of  the  clerk  of  the  United 
States  District  Court  for  the  judicial  district 
in  which  the  property  subject  to  the  lien  is  situ- 
ated, whenever  the  State  or  Territory  has  not 
by  law  provided  for  the  filing  of  such  notice;  or 

#  *  #  *  # 

Revenue  Act  of  1928,  c.  852,  45  Stat.  791 : 
Sec.  276.  Same — exceptions. 


(c)  Collection  after  assessment. — Wliore  the 
assessment  of  any  ineome  tax  imposed  by  this 
title  has  been  made  witliin  the  period  of  limita- 
tion proi)erly  applicable  thereto,  such  tax  may 
be  collected  by  distraint  or  by  a  proceeding  in 
court,  but  only  if  begun  (1)  within  six  years 
after  the  assessment  of  the  tax,  or  (2)  prior  to 
the  expiration  of  any  period  for  collection 
agreed  ui)on  in  writing  by  the  Commissioner 
and  the  taxpayer  before  the  expiration  of  such 
six-year  period.  The  period  so  agreed  upon 
may  be  extended  by  subsequent  agreements  in 
writing  made  before  the  expiration  of  the 
period  previously  agreed  upon. 

STATEMENT 

On  July  27,  1937,  Judson  G.  Rosebush,  a  citizen  and 
resident  of  the  State  of  Wisconsin  (R.  130),  was  in- 
debted to  the  United  States  on  account  of  a  deficiency 
in  income  taxes  assessed  against  him  by  the  Commis- 
sioner of  Internal  Revenue  for  the  calendar  year  1928 
in  the  amount  of  $37,220.85,  including  interest  (R. 
227). 

This  deficiency  assessment  was  made  by  the  Commis- 
sioner of  Internal  Revenue  on  February  9,  1934,  and 
appeared  on  the  Commissioner's  assessment  list  for 
February,  1934  (R.  195,  197),  and  was  received  by 
the  Collector  of  Internal  Revenue  at  Milwaukee,  Wis- 
consin, on  February  18,  1934  (R.  98). 

On  February  27,  1934,  written  notice  and  demand 
for  payment  was  served  upon  Rosebush  (R.  195),  and 
a  second  notice  and  demand  for  j^ayment  was  served 
upon  him  on  March  23,  1934  (R.  196). 


On  April  14,  1934,  a  warrant  for  distraint  was  issued 
by  the  Collector  of  Internal  Revenue  (R.  197-199), 
which  was  served  on  Rosebush  on  April  17,  1934 
(R.  200). 

Notices  of  tax  lien  were  filed  by  the  Collector  of  In- 
ternal Revenue  with  the  Clerk  of  the  District  Court 
for  the  Eastern  District  of  Wisconsin  at  Milwaukee, 
Wisconsin,  on  April  19,  1934  (R.  201-203)  ;  with  the 
Register  of  Deeds  of  Outagamie  County,  Appleton, 
Wisconsin,  on  April  20, 1934  (R.  203,  227). 

No  notice  of  lien  was  ever  filed  in  the  State  of 
Washington,  either  with  the  Clerk  of  the  District 
Court  for  the  Eastern  District  of  Washington  or  the 
County  Auditor  of  Spokane  County,  Washington.  (R. 
17,  99.) 

During  the  year  1937  the  United  States  brought  an 
action  against  Rosebush  (R.  228),  and  thereafter  on 
November  26,  1941,  judgment  was  entered  in  favor  of 
the  United  States  against  Rosebush  in  the  sum  of 
$37,220.85  on  Rosebush's  1928  income-tax  liability, 
plus  costs  (R.  99,  228). 

On  July  27,  1937,  Rosebush  was  also  indebted  to 
the  Investment  and  Securities  Company  in  the  sum  of 
$76,749.  (R.  50.)  At  the  time  of  the  failure  of  the 
Exchange  National  Bank,  of  Spokane,  Washington,  on 
January  19,  1929,  Rosebush  was  the  owner  of  250 
shares  of  its  capital  stock  and  by  reason  thereof  paid 
to  the  receiver  of  that  bank  assessments  on  his  stock 
totalling  $25,000.  (R.  13,  21.)  When  the  Investment 
and  Securities  Company  discovered  that  Rosebush  had 
paid  these  assessments  and  that  the  Exchange  Na- 


tioiial  Bank  might  pay  its  creditors  in  full  and  pos- 
sibly have  something  to  pay  over  to  its  former  stock- 
holders who  had  paid  their  assessments,  it  attempted 
to  secure  an  assignment  of  the  claim  of  Rosebush 
against  the  Exchange  National  Bank.    (R.  173.) 

On  July  27,  1937,  Rosebush  executed  an  assignment 
to  the  Investment  and  Securities  Company,  dated  July 
27,  1937  (R.  49-56),  the  pertinent  part  of  which  for 
present  purposes  reads  as  follows  (R.  53) : 

The  party  of  the  second  part  further  agrees 
to  and  does  hereby  assign  to  party  of  the  first 
part  as  security  to  the  balance  of  indebtedness 
owing  by  the  party  of  the  second  part  to  party 
of  the  first  part  any  recovery  which  may  be 
made  by  or  on  behalf  of  party  of  the  second 
part  from  or  on  account  of  an  assessment  paid 
on  stock  of  Exchange  National  Bank,  Spokane, 
Washington,  and  further  agrees  to  make,  exe- 
cute and  deliver  to  party  of  the  first  part  any 
further   instruments    or   documents   necessary, 
needful  and  proper  to  make  this  assigmnent  for 
collateral  purposes  effective  and  to  enable  party 
of  the  first  part  to  recover  any  amounts  which 
may  or  shall  be  due  by  reason  of  the  payment 
of  such  assessments  on  said  Exchange  National 
Bank  stock.    It  is  understood  that  the  Collector 
of  Internal  Revenue  has  filed  an  Order  of  Dis- 
traint against  party  of  the  second  part  and  that 
this  assignment  is  subsequent  and  junior  to  any 
lien  against  said  recovery  that  said  Collector  of 
Internal  Revenue  may  have  acquired  by  virtue 
of  such  Order  of  Distraint. 

This  assignment  of  July  27,  1937,  was  served  upon 
Charles  P.  Robbins,  Shareholders'  Agent  for  the  share- 
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holders  of  the  Exchange  National  Bank,  on  March  4, 
1938.     (R.  99.) 

On  July  27,  1937,  the  Investment  and  Securities 
Company  had  actual  notice  of  the  claim  of  the  United 
States  to  the  right  to  participate  in  the  dividends  of 
the  shareholders  of  the  Exchange  National  Bank  and 
had  notice  that  the  United  States  claimed  a  prior 
lien  to  all  moneys  coming  from  Charles  P.  Robbins, 
Shareholders'  Agent  of  the  Exchange  National  Bank, 
to  Rosebush  as  a  result  of  the  liquidation  of  the  bank. 
(R.  229-230.)  The  notices  of  the  tax  lien  were  re- 
corded prior  to  Rosebush's  assignment  to  the  Invest- 
ment and  Securities  Company.  (R.  227.)  On  Novem- 
ber 27,  1941,  the  United  States  Attorney  for  the 
Eastern  District  of  Wisconsin  caused  a  writ  of  execu- 
tion to  issue  against  the  properties  of  Rosebush.  This 
writ  was  served  on  Robbins,  as  Shareholders'  Agent 
for  the  shareholders  of  the  Exchange  National  Bank, 
on  December  1,  1941.  (R.  3.)  At  the  time  of  the 
issuance  and  service  of  the  writ  of  execution  Robbins, 
as  Shareholders'  Agent,  owed  Rosebush  the  sum  of 
$4,250.  Thereafter,  an  additional  sum  of  $2,250  be- 
came due,  making  a  total  of  $6,500  due  and  owing 
Rosebush  as  the  result  of  his  right  to  participate  in 
the  dividends  of  the  shareholders  of  the  Exchange 
National  Bank.     (R.  228.) 

Charles  P.  Robbins,  as  Shareholders'  Agent  for  the 
shareholders  of  the  Exchange  National  Bank,  of  Spo- 
kane, Washington,  filed  his  complaint  in  the  nature  of 
an  interpleader  and  paid  to  the  Clerk  of  the  District 
Court   for  the   Eastern  District   of  Washington   the 
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total  sum  of  $6,500  prayinu,-  that  the  Investmoiit  and 
Securities  Company  and  the  United  States  Attorney 
and  his  deputies  at  Milwaukee,  Wisconsin,  be  enjoined 
from  suing  him  as  such  Shareholders'  Agent.  (R. 
2-5,  99.)  The  District  Courts  on  April  28,  1943,  en- 
tered its  findings  of  fact  and  conclusions  of  law  (R. 
226-232),  and  thereupon  entered  judgment  in  favor 
of  the  United  States  to  the  extent  of  the  sum  of  $6,284 
then  in  the  hands  of  the  Clerk  of  the  District  Court 
and  awarded  the  United  States  any  future  payments 
resulting  from  Rosebush's  right  to  participate  in  the 
dividends  payable  to  the  shareholders  of  the  Exchange 
National  Bank  (R.  233-234).  From  this  judgment 
the  Investment  and  Securities  Company  appealed  to 
this  Court.     (R.  235-236.) 

SUMMARY   OF   ARGUMENT 

The  property  involved  constituted  intangible  per- 
sonal property  and  its  situs,  mider  the  maxim  mob  ilia 
sequuntur  personam,  was  the  domicile  of  its  owner — 
Wisconsin.  The  notice  of  tax  lien  filed  at  the  domicile 
of  the  taxpayer  attached  to  all  intangible  property  of 
the  taxpayer,  including  the  intangible  asset  here  in- 
^  olved.  The  writ  of  execution  issued  in  a  suit  filed  at 
the  domicile  of  the  taxpayer  w^as  begun  less  than  six 
years  from  the  date  of  the  assessment  of  the  tax,  Feb- 
ruary 9,  1934,  hence  recovery  is  not  barred  by  the 
statute  of  limitations.  Even  assuming  arguendo  that 
the  notice  of  lien  did  not  cover  the  fmids  involved 
here,  appellant  is  not  entitled  to  priority  over  the  Gov- 
ernment's lien  on  the  fund  since  the  lien  attached  as 
against  all  except  those  specifically  excepted  by  Re- 
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vised  Statutes,  Section  3186,  as  amended  by  Section 
613  of  the  Revenue  Act  of  1928.  Hence,  the  appel- 
lant must  not  only  show  that  the  notice  of  lien  did  not 
cover  the  property,  but  it  must,  in  addition,  bring  it- 
self within  the  statute  by  showing  that  it  was  a  mort- 
gagee or  purchaser.  This  it  failed  to  do.  (1)  The 
assignment  was  for  a  pre-existing  debt;  (2)  the  tax- 
payer took  with  actual  notice  of  the  Government's  lien 
for  taxes;  and  (3)  the  assignment  specifically  pro- 
vides that  the  rights  of  appellant  are  subsequent  and 
junior  to  the  prior  claim  of  the  Government  for  taxes. 

ARGUMENT 


The  United  States,  on  July  27,  1937,  had  a  valid  lien  against 
certain  property  and  rights  to  property  belonging  to  Jud- 
son  G.  Rosebush  which  on  that  date  he  assigned  to  the 
Investment  and  Securities  Company 

It  is  undisputed  that  the  Government's  lien  under 
the  provisions  of  Section  3186  (a)  of  the  Revised 
Statutes,  as  amended  by  Section  613  of  the  Revenue 
Act  of  1928,  supra,  arose  on  the  receipt  by  the  Collec- 
tor of  Internal  Revenue  on  February  18,  1934,  of  the 
Commissioner's  assessment  list,  the  section  providing 
that  the  lien  should  ''continue  until  the  liability  for 
such  amount  is  satisfied  or  becomes  unenforceable  by 
reason  of  lapse  of  time."  It  is  also  undisputed  that 
notices  of  the  Government's  tax  lien  (after  the  Col- 
lector's demand  for  payment  had  been  refused  by  the 
taxpayer  as  well  as  payment  under  the  Collector's 
warrant  of  distraint)  were  filed  by  the  Collector  with 
the  Clerk  of  the  District  Court  for  the  Eastern  Dis- 
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trict  of  Wisconsin  at  Milwaukee,  Wisconsin,  on  April 
19,  1934,  and  with  the  Register  of  Deeds  at  Appleton, 
Outagamie  County,  Wisconsin,  the  taxpayer's  dom- 
icile, on  April  20,  1934. 

The  Government's  tax  lien  upon  the  filing  of  the  no- 
tices of  lien  became  a  specific  statutory  lien  upon  ''all 
property  and  rights  of  property,  whether  real  or  per- 
sonal" belonging  to  the  taxpayer. 

1.  The  notice  of  tax  lien  filed  at  the  domicile  of  the  taxpayer  attached 
to  all  intangible  property  of  the  taxpayer,  including  the  intangible  asset 
involved  here. 

Section  3186  of  the  Revised  Statutes,  as  amended  by 
Section  613  of  the  Revenue  Act  of  1928,  i:)rovides  that 
if 

*  *  *  any  person  liable  to  pay  any  tax 
neglects  or  refuses  to  pay  the  same  after  de- 
mand, the  amount  *  *  *  shall  be  a  lien  in 
favor  of  the  United  States  upon  all  property 
and  rights  to  property,  whether  real  or  personal, 
belonging  to  such  person.  *  *  *  (Italics 
supplied.) 

The  word  ''all"  is  all  inclusive.  In  the  absence  of 
clear  intention  on  the  part  of  Congress  to  limit  its 
meaning,  no  reason  exists  to  apply  a  definition  foreign 
to  accepted  usage. 

Although  on  July  27,  1937,  the  taxpayer's  right  to 
share  in  the  liquidating  dividends  payable  by  the 
Shareholders'  Agent  was  an  unliquidated  right  and 
the  amount  was  midetermined,  it  was,  nevertheless,  a 
presently  existing  right  of  which  he  was  the  owner. 
Matter  of  Rosenberg,  269  N.  Y.  247,  199  N.  E.  206^ 
certiorari  denied,  298  U.  S.  669.     Cf.  United  States 
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V.  Canfield,  29  F.  Supp.  734  (S.  D.  Cal.).  Even  if  it 
could  be  considered  as  having  arisen  after  the  notices 
of  tax  lien  were  filed  by  the  Government  in  the  state 
of  the  taxpayer's  domicile,  it  was,  nevertheless,  sub- 
ject to  the  Government's  tax  lien.  Citizens  Nat.  Trust 
d'  S.  Bank  of  Los  Angeles  v.  United  States,  135  F. 
2d  527  (CCA.  9th). 

Where  such  a  right  may  be  brought  within  the 
dominion  and  control  of  a  court  it  is  "* property  or 
rights  of  property'  although  intangible  in  character. '' 
Citizens  State  Bank  of  Barstow,  Tex.  v.  Vidal,  114  F. 
2d  380  (CCA.  10th). 

It  is  settled,  we  think,  that  the  taxpayer,  as  a  con- 
tributing shareholder,  could  have  maintained  an  action 
at  law  against  the  receiver  of  the  bank  or  the  Share- 
holders'  Agent  to  recover  his  share  of  the  liquidating 
dividends  after  the  payment  of  all  of  the  obligations 
of  the  insolvent  bank.  McCarty  v.  Gault,  24  F.  Supp. 
977,  990  (Ore.). 

(a)  The  situs  of  the  property  when  the  Government's  notices  of  lien  were 
filed  and  when  the  assignment  was  made  on  July  27,  1937,  was  the  State 
of  Wisconsin 

The  taxpayer's  right  to  share  in  the  liquidating 
dividends  payable  by  the  Shareholders'  Agent,  or  by 
the  receiver  of  the  bank,  was  intangible  personal  prop- 
erty and  therefore,  under  the  maxim  mobilia  sequitur 
personam,  its  situs  at  the  time  the  Government's  notice 
of  tax  lien  was  filed  and  at  the  time  the  assignment 
was  made  by  the  taxpayer  to  appellant  on  July  27, 
1937,  was  the  domicile  of  the  owner,  Appleton,  Outa- 
gamie County,  Wisconsin.  Farmers  Loan  Co.  v. 
Minnesota,  280  U.  S.  204;  Baldwin  v.  Missouri,  281 
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U.  S.  586;  B (idler  v.  So.  Car.  Tax  Commission,  282 
U.  S.  1 ;  First  National  Bank  v.  Maine,  284  U.  S.  312. 
As  stated  by  the  Supreme  Court  in  First  National 
Bank  v.  Maine,  supra  (pp.  329-330)  : 

Ownership  of  shares  by  the  stockholder  and 
ownership  of  the  capital  by  the  corporation 
are  not  identical.  The  former  is  an  individual 
interest  giving  the  stockholder  a  right  to  a  pro- 
portional part  of  the  dividends  and  the  effects 
of  the  corporation  when  dissolved,  after  pay- 
ment of  its  debts.  *  *  *  And  this  interest 
is  an  incorporeal  property  right  which  at- 
taches to  the  person  of  the  owner  in  the  state  of 
his  domicile. 

The  Government,  by  filing  notice  of  lien  in  the  city, 
county  and  state  where  the  taxpayer  was  domiciled, 
obtained  a  valid,  enforceable  lien  under  the  provisions 
of  Section  3186  (a)  against  the  taxpayer's  intangible 
personal  property,  the  situs  of  which  was  the  domicile 
of  the  owner — Wisconsin.  The  Government's  lien 
was,  therefore,  enforceable  not  only  against  the  tax- 
payer but  any  person  claiming  under  him. 

Indeed,  appellant  apparently  concedes  (Br.  21) 
that  we  are  dealing  in  this  case  wdth  intangible  per- 
sonal property  as  to  which  the  Supreme  Court  of  the 
State  of  Washington  has  held  Section  3779  of  V 
Remington's  Revised  Statutes  of  the  State  of  Wash- 
ington (1931)  (dealing  with  the  recording  of  chattel 
mortgages  ''upon  all  kinds  of  personal  property"),  in- 
applicable as  to  intangible  property  such  as  accounts 
and  income  and  choses  in  action.  See  Heermans  v. 
Blakeslee,  97  Wash.  647,  167  Pac.  228,  and  Hughes, 
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Inc.  V.  Winders,  187  Wash.  452,  60  P.  2d  243.  Under 
these  decisions  the  Government's  lien  could  not  have 
been  recorded  in  the  State  of  Washington  nor  could 
appellant's  assignment  have  been  recorded  there  upon 
the  same  intangible  personal  property.  Indeed,  if  the 
Government's  notices  of  lien  had  not  been  filed  in  Wis- 
consin its  lien  would  have  been  ineffective  against  ap- 
pellant, as  is  shown  by  the  recent  decision  of  the  Dis- 
trict Court  for  the  Northern  District  of  California  on 
July  21,  1943,  in  the  case  of  United  States  v.  Spreck- 
els,  50  F.  Supp.  789.  In  that  case  the  court  denied 
the  Government's  claim  to  certain  intangible  personal 
property  against  which  a  judgment  had  been  recorded 
in  San  Mateo  County,  California,  on  November  14, 
1936.  In  denying  the  Government's  claim  to  a  prior 
lien  the  court  said  (pp.  791-792) ; 

The  lien  of  the  Government  w^as  properly 
recorded  in  Kings  county  and  attached  to  the 
real  property  located  there  prior  to  the  time 
it  w^as  executed  upon  by  the  bank.  The  balance 
of  the  property  to  which  the  bank  makes  claim 
under  its  judgment  (with  the  exception  of  cer- 
tain land  in  Tulare  county  where  no  lien  was 
recorded  by  the  Government)  consists  of  in- 
tangible personal  proj)erty.  Following  the 
general  rule  that  the  situs  of  such  property  is 
the  domicile  of  the  owner,  the  Government 
shoidd  have  recorded  its  lien  in  San  Mateo 
county  tvhere  the  taxpayer  resided.  This  was 
not  done  until  1937,  after  the  hank  had  executed 
on  suck  property  under  its  judgment. 

I  conclude  that  the  rights  of  the  banks  should 
prevail  as  to  all  property  acquired  under  its 
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judgment  except  the  real  property  located  in 
Kings  county,  upon  which  tlic  United  States 
liad  a  valid  and  existing  lien  as  against  all  the 
world,  at  the  time  execution  w^as  issued. 
(Italics   supplied.) 

II 

Appellant  was  neither  a  mortgagee  nor  a  purchaser  within 
the  meaning  of  Section  3186  (b)  of  the  Revised  Statutes, 
as  amended  by  Section  613  of  the  Revenue  Act  of  1928 

Section  3186  (b)  of  the  Revised  Statutes  contains  the 
following  provisions: 

(b)  Such  lien  shall  not  be  valid  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor 
until  notice  thereof  has  been  filed  by  the 
collector — 

(1)  in  accordance  with  the  law  of  the  State 
or  Territory  in  which  the  property  subject  to 
the  lien  is  situated,  whenever  the  State  or  Ter- 
ritory has  by  law^  provided  for  the  filing  of  such 
notice;  or 

(2)  in  the  office  of  the  clerk  of  the  United 
States  District  Court  for  the  judicial  district 
in  w^hich  the  property  subject  to  the  lien  is 
situated,  w^henever  the  State  or  Territory  has  not 
by  law  provided  for  the  filing  of  such  notice ;  or 

***** 

Appellant  contends  (Br.  18)  that  under  these  pro- 
visions it  w^as  a  mortgagee,  or  at  least  a  purchaser, 
and  that,  as  to  it,  the  Government's  tax  lien  was  there- 
fore invalid.  Even  assuming  arguendo  that  the  notice 
of  lien  did  not  cover  the  funds  involved  here,  appel- 
lant is  not  entitled  to  priority  over  the  Government's 
lien  on  the  fund  since  the  Government's  lien  attached 
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as  to  all  except  those  specifically  mentioned  in  Re- 
vised Statutes,  Section  3186,  as  amended  by  Section 
613  of  the  Revenue  Act  cd  1928,  upon  the  Collector's 
receipt  of  the  assessment  list.  Equitable  Life  Assur. 
Boc.  V.  Moore,  29  F.  Supp.  179  (S.  D.  111.).  Hence, 
appellant  must  not  only  show  that  the  notice  of  lien 
did  not  cover  the  property,  but  it  must,  in  addition, 
bring  itself  within  the  statute  by  showing  that  it  was 
a  mortgagee  or  purchaser.  MacKenzie  v.  United 
States,  190  F.  2d  540  (C.  C.  A.  9th).  This  it  has 
failed  to  do. 

1.  The  assignment  was  for  a  pre-existing  debt 

This  will  be  shown  by  consideration  of  the  full  terms 
of  the  assignment  agreement.  (R.  49-56.)  It  is  there 
shown  that  the  taxpayer  was  indebted  to  appellant  on 
two  notes  given  in  1932  which  were  secured  by  certain 
stocks.  The  indebtedness  not  having  been  paid,  ap- 
pellant, on  April  22,  1936,  conducted  a  sale,  and,  there 
being  no  other  bidders,  bid  in  the  collateral  and  ap- 
plied the  proceeds  to  the  taxpayer's  indebtedness.  (R. 
51-52.)  The  taxpayer  challenged  the  validity  of  the 
sale  of  820  shares  of  Inland  Empire  Paper  stock  bid 
in  by  appellant  for  $1.  Appellant  desired  to  obtain 
the  taxpayer's  approval  of  the  sale  and  the  assign- 
ment of  his  claim  to  participate  in  the  liquidating  div- 
idends of  the  Exchange  National  Bank  and  to  that  end 
was  ''willing  to  afford  the  Pledgor  certain  opportu- 
nities to  reacquire  said  stock"  (R.  51-52),  upon  what 
terms  we  do  not  know.  The  taxpayer  had  no  choice 
in  the  matter.  The  real  consideration,  however,  for 
his  assignment  was  the  taxpayer's  pre-existing  debt. 
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This  certainly  was  not  a  present  consideration  paid  by 
appellant  for  the  assi^ment  and  therefore  appellant 
was  not  a  ''purchaser"  or  etc.  within  the  meaning  of 
Section  3186  (I)).  Filipowicz  v.  Rothensies,  43  F. 
Supp.  619  (E.  D.  Pa.).  Nor,  under  the  circumstances, 
was  appellant  a  ''mortgagee"  within  the  meaning  of 
the  statute.  Section  3780  of  Remington's  Revised 
Statutes  of  Washington  requires  an  affidavit  of  good 
faith.  No  such  affidavit  was  attached  to  the  assign- 
ment.    See  Heermans  v.  Blakeslee,  supra. 

Nor  was  appellant  a  "pledgee."  Subsequent  to  the 
execution  of  the  agreement  of  July  27,  1937,  and  in 
1939,  Congress  amended  the  section  by  Section  401 
of  the  Revenue  Act  of  1939,  c.  247,  53  Stat.  862,  892, 
by  inserting  the  w^ord  "pledgee"  immediately  fol- 
lowing the  word  "mortgagee."  The  section  was  not 
made  retroactive,  however,  and  has  no  application 
here. 

2.  The  appellant  took  with  notice  of  the  Government's  lien  for  taxes 

The  correspondence  between  the  appellant  and  the 
taxpayer  covering  the  period  from  March  29,  1937,  to 
July  27,  1937  (R.  171-190),  shows  conclusively  that 
appellant,  prior  to  the  assignment  of  July  27,  1937, 
had  actual  notice  of  the  Government's  claim  and 
lien  for  taxes  assessed  against  the  taxpayer  and  of 
the  warrant  of  distraint  outstanding  against  him. 
The  court  below  so  found  (R.  229-230),  and  appel- 
lant concedes  that  (Br.  17).  The  registry  feature  of 
the  tax  lien  law,  first  added  in  1913,  was  intended  to 
protect  only  innocent  mortgagees,  purchasers  and 
judgment  creditors,  i.  e.,  those  without  notice,  and 
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appellant,  having  had  actual  notice  of  the  Govern- 
ment's claim  and  tax  lien  when  it  took  the  assignment 
of  1937,  is  second  in  right,  not  first. 

Section  3186  of  the  Revised  Statutes,  as  amended 
by  Section  3  of  the  Act  of  March  1,  1879,  c.  125,  20 
Stat.  327,  had  been  applied  in  1893  as  creating  a  lien 
in  favor  of  the  Government  good  even  as  against 
bona  fide  purchasers  and  encumbrancers.  United 
States  V.  Snyder,  149  U.  S.  210,  214.  The  agitation 
which  arose  because  of  that  decision  culminated  in  the 
enactment  by  Congress  of  the  amendment  by  the  Act 
of  March  4,  1913,  c.  166,  37  Stat.  1016,  which  as 
against  any  mortgagee,  purchaser  or  judgment  cred- 
itor required,  as  a  condition  to  its  validity,  that  the 
Government's  lien  "be  filed  by  the  collector  in  the 
office  of  the  clerk  of  the  district  within  which  the 
property  subject  to  the  lien  is  situated."  Section 
3186  was  further  amended  by  Section  613  of  the  Reve- 
nue Act  of  1928,  the  Act  with  which  we  are  here  con- 
cerned. The  Act  is  obviously  a  registry  or  record 
law.  In  1868  the  Supreme  Court  declared  the  pur- 
pose of  such  a  law  to  be  to  impart  information.  The 
Court  said  in  Patterson  v.  Be  la  Bonde,  8  Wall.  292, 
300-301 : 

Besides,  the  object  of  all  registry  laws  is  to 
impart  information  to  parties  dealing  with 
property  respecting  its  transfers  and  incum- 
brances, and  thus  to  protect  them  from  prior 
secret  conveyances  and  liens.  It  is  to  the  reg- 
istry, therefore,  that  purchasers,  or  others 
desirous  of  ascertaining  the  condition  of  the 
jj roper ty,  must  look,  and  if  not  otherwise  in- 
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formed,  they  can  rely  upon  the  knowledge  there 
obtained.  But  if  they  have  notice  of  the  exist- 
ence of  unvogistered  conveyances  and  mort- 
gages, they  cannot,  in  truth,  complain  that  they 
are,  in  any  respect,  prejudiced  by  the  want  of 
registry.  In  equity,  and  in  this  country  gen- 
erally at  law,  they  are  not  permitted  to  defeat, 
under  such  circumstances,  the  rights  of  prior 
grantees  or  incumbrancers,  but  are  required  to 
take  the  title  or  security  in  subordination  to 
their  rights.  The  general  doctrine  is  thai 
knowledge  of  an  existing  conveyance  or  mort- 
gage is,  in  legal  effect,  the  equivalent  to  notice 
by  the  registry.     *     *     * 

That  actual  notice  of  a  federal  tax  lien  takes  the 
place  of  record  notice,  has  been  held  by  the  .Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  in  Heytvard 
V.  United  States,  2  F,  2d  467,  and  in  the  case  of  In 
re  Glover-McConnell  Co.,  9  F.  2d  683,  689  (N.  D. 
Ga.).  These  cases  are  applied  in  Continental  Baking 
Co.  V.  Helvering,  75  F.  2d  243,  244,  by  the  Court  of 
Appeals  for  the  District  of  Columbia.  They  are  also 
cited  in  a  footnote  to  Phillips  v.  Commissioner,  283 
U.  S.  589,  593.  Contra:  United  States  v.  Beaver  Run 
Coal  Co.,  99  F.  2d  610  (C.  C.  A.  3d).  The  case  at  bar 
goes  much  deeper.  As  we  have  already  pointed  out, 
the  Court  in  this  case  is  dealing  with  intangible  per- 
sonal property,  the  situs  of  which  is  the  domicile  of 
the  owner — ^Wisconsin.  If  that  be  true,  and  we  sub- 
mit that  it  is,  then  the  Government's  notices  of  tax 
lien  were  properly  filed  at  the  domicile  of  the  owner 
of  the  property,  and  the  Government 's  lien  was  there- 
fore notice  to  the  world.    Appellant  knew  where  the 
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taxpayer  lived.  It  had  actual  notice  of  the  Govern- 
ment's lien  against  the  taxpayer.  With  actual  notice 
of  the  Government's  lien  and  of  the  warrant  of  dis- 
traint, it  would  seem  that  appellant  is  in  no  position 
to  claim  that  its  rights  are  superior  to  those  of  the 
Government. 

3.  The  assignment  specifically  provides  that  the  rights  of  the  appellant 
are  subsequent  and  junior  to  the  prior  claim  of  the  Government  for 
taxes 

The    assignment    contained   the    following    specific 
provision  (R.  53) : 

It  is  understood  that  the  Collector  of  Internal 
Revenue  has  filed  an  Order  of  Distraint  against 
party  of  the  second  part  and  that  this  assign- 
ment is  subsequent  and  junior  to  any  lien 
.  against  said  recovery  that  said  Collector  of 
Internal  Revenue  may  have  acquired  by  virtue 
of  such  Order  of  Distraint.     (Italics  supplied.) 

It  is  clear  that  this  provision,  inserted  because  of  the 
insistence  of  the  taxpayer,  gave  to  appellant  no  rights 
as  against  the  claim  and  lien  of  the  United  States 
for  income  taxes  assessed  against  the  taxpayer. 
What  appellant  took  under  the  assignment  was  only 
that  which  the  taxpayer  intended  it  should  take — a 
right  subsequent  and  junior  to  that  of  the  United 
States.  Appellant  is  in  no  position  to  complain  about 
the  condition  incorporated  into  the  agreement  at  the 
insistence  of  the  taxpayer.  The  correspondence 
shows  that  the  appellant  could  not  havo  obtained  the 
assignment  from  the  taxpayer  otherwise  We  submit 
that  the  Government's  tax  lien  and  its  judgment  lien 
were  valid  and  enforceable  against  the  fund  held  by 
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tlie  Shaioliolclers'  Agent  for  tlio  taxpayer,  represent- 
ing- his  rii»ht  to  share  in  the  liquidating  dividends 
paya])]e  to  the  shareholders  of  the  Exchange  National 
Bank. 

Ill 

Collection  of  the  deficiency  assessment  made  by  the  Com- 
missioner on  February  9,  1934,  was  not  barred  by  the  pro- 
visions of  Section  276  (c)  of  the  Revenue  Act  of  1928 

The  pertinent  ijro visions  of  Section  276  (c)  of  the 
Revenue  Act  of  1928,  supra,  provide  a  limitation 
period  for  the  collection  of  any  income  tax  assess- 
ment. Such  collection  may  be  made,  however,  *'by 
distraint  or  by  a  proceeding  in  court,  but  only  if 
begun  (1)  within  six  years  after  the  assessment  of 
the  tax     *     *     *." 

It  is  not  disputed  that  the  Commissioner's  income 
tax  assessment  for  1928  income  taxes  (R.  227)  was 
made  against  the  taxpayer  in  February,  1934.* 

At  the  outset  it  may  be  conceded  that  no  extension 
of  the  six-year  period  of  limitation  for  the  collection 
of  the  tax  was  ever  executed  by  the  taxpayer.  The 
cases  cited  by  appellant,  dealing  with  the  effect  of 
waivers  of  the  statutory  limitation  period  for  col- 
lection, obviously  have  no  application  here. 

1.  The  writ  of  execution  issued  in  a  suit  filed  at  the  domicile  of  the  tax- 
payer was  begun  less  than  six  years  from  the  date  of  the  assessment  of 
the  tax;   hence  recovery  is  not  barred  by  the  statute  of  limitations 

Suit  for  the  recovery  of  the  amount  of  the  defi- 
ciency  assessment   made   by   the   Commissioner   was 


*Tlie  warrant  of  distraint  (R.  197)  shows  the  date  to  be  Feb- 
ruary 9,  1934. 
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filed  by  the  United  States  against  the  taxpayer  in  the 
District  Court  for  the  Eastern  District  of  Wisconsin, 
his  domicile,  during  the  year  1937,  within  six  years 
from  the  date  of  the  Commissioner's  assessment,  and 
thus  within  the  period  of  limitations  laid  down  by 
Section  276  (c),  supra.  The  suit  was  therefore 
timely  brought. 

In  this  suit  the  District  Court  for  the  Eastern  Dis- 
trict of  Wisconsin,  on  November  26,  1941,  entered 
judgment  against  the  taxpayer  in  the  sum  of  $37,- 
220.85,  plus  costs. 

On  November  27,  1941,  the  United  States  Attorney 
for  the  Eastern  District  of  Wisconsin  caused  a  writ 
of  execution  to  be  issued  on  the  judgment  which,  on 
December  1,  1941,  was  served  on  Charles  P.  Bobbins, 
as  Shareholders'  Agent  for  the  shareholders  of  the 
Exchange  National  Bank. 

On  that  date  Robbins,  as  Shareholders'  Agent  for 
the  shareholders  of  the  Exchange  National  Bank,  had 
in  his  possession  the  sum  of  $4,250  and  later  an  addi- 
tional sum  of  $2,250  due  and  owing  the  taxpayer  as 
the  result  of  his  right  to  participate  in  the  liquidat- 
ing dividends  payable  to  the  shareholders  of  the 
Exchange  National  Bank;  and  these  amounts,  to- 
talling $6,500,  were  thereafter  paid  by  Robbins  to  the 
Clerk  of  the  District  Court  for  the  Eastern  District  of 
Washington.  We  submit  that  the  action  brought  by 
the  United  States  was  timely  and  tolled  the  period 
for  collection  laid  down  by  Section  276  (c),  and  that 
the  judgment  in  favor  of  the  United  States  was  en- 
forceable against  all  property  and  rights  of  property 
belonging  to  Rosebush,  wherever  situated  and  without 
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liiiiitatioii.  Appol last's  contention  that  the  United 
States  was  required  to  bring  effective  proceedings  for 
the  collection  of  the  tax  in  the  State  of  Washington 
before  the  expiration  of  the  six-year  period  of  limi- 
tations laid  down  by  Section  276  (c),  is  clearly  with- 
out merit  and  in  that  connection  we  cite  the  decision 
of  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit in  United  States  v.  Havner,  101  F.  2d  161,  where 
the  court,  in  disposing  of  a  similar  contention,  said 
(pp.  164-165) : 

There  remains  to  be  considered  the  conten- 
tion of  the  taxpayer  that  whatever  judg- 
ments the  Government  succeeds  in  obtaining 
in  this  action  have  become  unenforceable  or 
will  become  unenforceable  after  the  expiration 
of  the  period  of  limitation  calculated  from  the 
time  when  the  taxes  were  assessed,  because  it 
was  the  intention  of  Congress,  in  enacting  Sec- 
tion 276  (c),  that  no  proceedings  to  collect 
should  be  taken  after  the  statutory  period  had 
run,  regardless  of  whether  the  Government  had 
commenced  a  timely  proceeding  to  reduce  the 
tax  liability  of  the  taxpayer  to  judgment  or 
not.  This  contention  is  ingenious  but  ob- 
viously unsound.  The  liability  of  a  taxpayer 
to  the  Government  is  a  debt  and  is  subject  to 
collection  in  the  same  way  that  other  debts  are 
collectible.  Price  v.  United  States,  269  U.  S. 
492,  500,  46  S.  Ct,  180,  70  L.  Ed.  363,  and  cases 
cited.  In  Bowers  v.  'N,eiv  York  d'  Albany 
Lighterage  Co.,  273  U.  S.  346,  47  S.  Ct.  389, 
71  L.  Ed.  676,  the  Supreme  Court,  in  discuss- 
ing the  question  as  to  whether  Section  250  (d) 
of  the  Revenue  Act  of  1921,  42  Stat.  265— 
which  provided  that  ''no  suit  or  proceeding  for 
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the  collection  of  any  such  taxes  due  under  this 
Act  or  under  prior  income,  excess-profits,  or 
war-profits  tax  Acts  *  *  *  shall  be  begun, 
after  the  expiration  of  five  years  after  the 
date  when  such  return  was  filed  *  *  *", — 
barred  collection  by  distraint  proceedings  be- 
gun after  the  expiration  of  the  period  of 
limitation,  said  (page  349,  47  S.  Ct.  page  390) : 

''There  are  two  methods  to  compel  payment. 
One  is  suit,  a  judicial  proceeding;  the  other 
is  distraint,  an  executive  proceeding.  The 
word  'proceeding'  is  aptly  and  commonly  used 
to  comprehend  steps  taken  in  pursuit  of  either. 
There  is  nothing  in  the  language  or  context 
that  indicates  an  intention  to  restrict  its 
meaning,  or  to  use  'suit'  and  'proceeding' 
synonymously. 

"The  purpose  of  the  enactment  was  to  fix  a 
time  beyond  which  steps  to  enforce  collection 
might  not  be  initiated.  The  repose  intended 
would  not  be  attained  if  suits  only  were  barred, 
leaving  the  collector  free  at  any  time  to  pro- 
ceed by  distraint."     (Italics  supplied.) 

Section  276  (c)  provides  that  income  taxes 
"may  be  collected  *  *  *  by  a  proceeding 
in  court,  but  only  if  begun  (1)  within  six  years 
after  the  assessment  of  the  tax,  or  (2)  prior 
to  the  expiration  of  any  period  for  collection 
agreed  upon  in  writing  by  the  Commissioner 
and  the  taxpayer  before  the  expiration  of  such 
six-year  period."  It  is  obvious  that  the  sole 
purpose  of  this  enactment  was  to  fix  a  time 
beyond  which  "steps  to  enforce  collection 
might  not  be  initiated."  It  adds  nothing  to 
the  x^ower  of  the  Government  to  sue,  but  places 
a  time  limitation  upon  its  right  to  sue.     *     *     * 
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The  right  to  initiate  a  suit  to  enforce  col- 
lection of  a  tax  necessarily  implies  the  right  to 
have  its  fruits,  namely,  judgments  which  are 
enforceable  by  execution.  No  doubt  Congress 
might  have  provided  for  a  period  of  limitation 
beyond  which  judgments  obtained  by  the  Gov- 
ernment for  taxes  should  be  unenforceable,  but, 
in  the  absence  of  any  statute  providing  such  a 
limitation,  we  thiidi  no  court  has  power  to  re- 
strict the  right  of  the  Government  to  enforce 
a  judgment  to  which  it  is  lawfully  entitled. 
*  *  *  *  * 

Under  the  writ  of  execution  issued  to  enforce  its 
judgment  lien  against  the  taxpayer  the  Government 
was  clearly  entitled  to  enjoy  the  fruits  of  its  judg- 
ment as  against  appellant's  unrecorded  assignment 
of  July  27,  1937. 

CONCLUSION 

The  judgment   of  the   court  below  is  correct.     It 
should  be  affirmed  by  this  Court. 
Respectfully  submitted, 

Samuel  0.  Clark,  Jr., 
Assistant  Attorney  General. 
Sew  ALL  Key, 
E.  F.  Prescott, 
Edward  A.  Horton, 
Special  Assistants  to  the  Attorney  General. 
Edward  M.  Connelly, 

United  States  Attorney. 
Harvey  Erickson, 

Assistant  United  States  Attorney, 

Of  Counsel. 
November  1943. 
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JURISDICTION 

This  action  was  brought  in  the  nature  of  an  inter- 
pleader by  Charles  P.  Bobbins,  Shareholders'  Agent 
for  the  shareholders  of  the  Exchange  National  Bank 
of  Spokane,  hereinafter  called  cross-defendant  and 
interpleader.  Cross-defendant  and  interpleader  paid 
into  court  $6,500.00,  being  the  amount  payable  on  ac- 
count of  liquidating  dividends  due  a  shareholder,  Jud- 
son  G.  Rosebush,  and  prayed  that  the  Investment 
and  Securities  Co.  and  the  United  States  Attorney 
and  his  deputies  at  Milwaukee,  Wisconson,  be  en- 
joined from  suing  said  Charles  P.  Robbins  (Tr.  2, 
complaint   for  intervention). 

Investment  and  Securities  Co.,  appellant  here  and 
complainant  in  intervention  and  petitioner  for  declar- 
atory relief,  is  a  corporation  under  the  laws  of  Wash- 
ingt.on  (Tr.  2,  complaint  in  intervention  and  petition 
for  declaratory  relief),  hence  a  citizen  and  resident 
of  Washington.  Frank  J.  Kuhl,  Collector  of  Internal 
Revenue  for  Wisconsin,  defendant  below,  is  a  resident 
of  the  State  of  Wisconsin.  Judson  G.  Rosebush  and 
Barbara  J.  McNaughton  Rosebush,  his  wife,  supple- 
mental defendants  below,  against  whom  default  judg- 
ments were  entered,  are  residents  of  Wisconsin.  The 
United  States  of  America  is  the  additional  intervenor 
which  appeared  asserting  the  right  of  the  govern- 
ment to  the  money  on  the  basis  of  a  claim  of  tax  liens 
and  also  on  the  basis  of  a  certain  writ  of  fieri  facias 
issued  in  December  1941. 

The  matter  in   controversy,   exclusive   of  interest 
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and  costs,  exceeds  in  value  the  sum  of  $3,000.00  (com- 
plaint in  intervention  admitted  by  the  pleadings  and 
stipulation  in  pre-trial  order  of  January  19,  1943,  Tr. 
3,  99)  and  involves  the  construction  of  certain  fed- 
eral statutes  including  Revised  Statutes  Sec.  3186 
as  amended  by  Sec.  613,  Revenue  Act  of  1928,  26 
U.  S.  C.  A.  Internal  Rev.  Acts,  page  461,  et  seq.  and 
26  U.  S.  C.  A.  Internal  Revenue  Code,  Sec.  276  (c), 
and  an  actual  controversy  exists  as  to  the  title  to  said 
property  within  the  meaning  of  the  Federal  Declara- 
tory Judgment  Act,  United  States  Judicial  Code, 
Sec.  274  (d)  (U.  S.  C.  A.  Title  28,  Sec.  400). 

Jurisdiction  of  the  District  Court  existed  under 
Section  41,  Title  28  U.  S.  C.  A.,  Judicial  Code,  Sec. 
24  amended.  The  appeal  to  this  court  is  from  the 
final  judgment  denying  relief  to  complainant  and 
petitioner  Investment  and  Securities  Co.  and  award- 
ing funds  involved  to  the  United  States,  less  the 
sum  of  $200.00  reasonable  attorney's  fees  for  Rob- 
bins,  entered  in  the  District  Court  on  April  30,  1943. 
Notice  of  appeal  was  filed  in  the  office  of  the  Clerk 
of  the  District  Court  on  July  13,  1943,  and  jurisdic- 
tion by  this  court  is  believed  to  exist  under  Sec.  225 
(a)  First,  and  (d).  Title  28  U.  S.  C.  A.,  Judicial 
Code,  Sec.  128  amended. 
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STATEMENT  OF  THE  CASE 

Judsou  G.  Rosebush,  a  citizen  of  Wisconsin,  on 
July  27,  1937,  owed  Investment  and  Securities  Co., 
of  Spokane,  Washington,  (a  Washington  corpora- 
tion), $76,749.00  (Defendant's  Exhibit  1,  Tr.  132,  114, 
Rosebush  deposition  18).  This  indebtedness  was  on 
his  two  certain  promissory  notes  as  follows/  A  note 
dated  November  30,  1932,  in  the  principal  amount 
of  $25,000.00  with  interest  thereon  at  6%  from  date 
and  another  note  dated  December  19,  1932,  in  the 
principal  amount  of  $75,000.00  with  interest  thereon 
at  6%  from  date^  The  Investment  and  Securities  Co. 
is  a  collection  and  liquidating  organization  for  the 
benefit  of  the  depositors  of  The  Old  National  Bank 
of  Spokane,  a  national  banking  association  of  Spo- 
kane, Washington,  and  as  such  acquired  these  Rose- 
bush promissory  notes  of  1932.  (Tr.  132,  St.  7,  Rose- 
bush deposition  2).  On  April  22,  1936,  the  Invest- 
ment and  Securities  Co.  had  sold  all  of  the  collateral 
securing  this  indebtedness,  including  some  820  shares 
of  the  Inland  Empire  Paper  Company  stock.  A  year 
later  the  liquidator  Investment  and  Securities  Co.  had 
discovered  the  fact  that  Rosebush  had  paid  assess- 
ments on  certain  shares  of  the  Exchange  National 
Bank,  an  insolvent  national  banking  association,  and 
had  likewise  ascertained  that  the  Exchange  National 
Bank  might  pay  its  creditors  in  full  and  possibly 
have  something  to  pay  over  to  former  stockholders 
who  had  paid  their  assessments,  such  as  Rosebush. 
(Tr.  114,  St.  7  and  8).  On  April  20,  1937,  Rosebush 
had  submitted  an  offer  of  $820.00  in  cash  for  the  820 


shares  of  stock  of  the  Inland  Empire  Paper  Com- 
pany (Plaintiff's  Ex.  A),  and  at  the  same  time  the 
Investment  and  Securities  Co.  attempted  to  get  an 
assignment  of  his  claim  against  the  Exchange  Nation- 
al Bank  and  threatened  legal  action  as  to  the  balance 
of  his  indebtedness  if  they  did  not  receive  it.  Finally, 
Rosebush  assigned  to  the  Investment  and  Securities 
Co.  on  July  27,  1937,  any  recovery  which  might  be 
made  on  the  assessment  which  he  had  paid  on  his 
stock  of  the  Exchange  National  Bank  and  received 
in  return  certain  opportunities  to  reacquire  the  820 
shares  of  Inland  Empire  Paper  Company  common 
stock  and  a  surcease  from  the  legal  action  which  had 
been  threatened  on  April  28,  1937.  (Defendant's  Ex. 
1,  Plaintiff's  Ex.  A). 

This  action  was  originally  commenced  by  Charles 
P.  Robbins,  Shareholders'  Agent  for  the  shareholders 
of  the  Exchange  National  Bank  of  Spokane,  Wash- 
ington, in  the  nature  of  an  interpleader. 

The  Shareholders'  Agent  paid  into  court  $4,250.00 
and  prayed  that  the  Investment  and  Securities  Co., 
hereinafter  called  intervening  plaintiff,  and  the  United 
States  Attorney  and  his  deputies  at  Milwaukee,  Wis- 
consin, be  enjoined  from  suing  the  Shareholders' 
Agent  (complaint  in  intervention,  Tr.  4).  However, 
the  Shareholders'  Agent  claims  no  part  of  this  fund 
and  should  have  no  interest  in  this  appeal  as  all  parties 
stipulated  that  the  attorney  fees  awarded  out  of  the 
fund  might  be  fixed  by  the  Court  without  submission 
of  testimony.    (Tr.  129). 

Rosebush  had  paid  assessments  in  1929  on  his 
shares  in  the  Exchange  National  Bank,  a  National 


Banking  Association,  which  had  become  insolvent. 
A  deficiency  had  been  assessed  by  the  United  States 
against  Rosebush  for  income  taxes  due  for  the  cal- 
endar year  1928.  This  assessment  had  appeared  on 
the  Commissioner's  assessment  list  of  February,  1934, 
which  was  received  by  the  Collector  of  Internal  Reve- 
nue at  Milwaukee,  Wisconsin,  on  February  18,  1934. 
On  February  27,  1934,  written  notice  and  demand  for 
pajTnent  had  been  served  upon  Rosebush,  (Defen- 
dant's Exhibits  16  E  and  F),  and  a  second  notice 
was  served  March  23,  1934,  (Defendant's  Exhibits 
16  F).  On  April  14,  1934,  a  warrant  for  distraint  to 
the  Deputy  Collector  for  the  District  of  Wisconsin 
was  issued  (Defendant's  Exhibit  16  Gr).  Notices  of 
tax  lien  were  filed  in  1934  by  the  Collector  in  the 
District  of  Wisconsin,  Milwaukee,  Wisconsin,  in 
Outagamie  County,  Appleton,  Wisconsin  (defendant's 
exhibit  16-1)  and  in  Iron  County,  Michigan,  (Plain- 
tiff's exhibit  D,  defendant's  exhibit  16-1),  (St.  23, 
Tr.  129).  However,  it  is  admitted  that  no  notice  of 
tax  lien  was  ever  filed  in  Washington  either  with  the 
Clerk  of  the  Federal  District  Court  for  the  Eastern 
District  of  Washington,  or  the  County  Auditor  of 
Spokane  County,  Washington,  (Tr.  17,  99,  pleadings 
and  pre-trial  order  January  19,  1943).  It  is  likewise 
undisputed  that  there  was  never  any  attempt  to  en- 
force the  statutory  lien  arising  out  of  Revised  Statute, 
Sec.  3186,  as  amended  by  613,  Revenue  Act  of  1928, 
26  U.  S.  C.  A.  Internal  Revenue  Acts,  page  461,  by 
either  the  defendant  Frank  J.  Kuhl,  Collector  of  In- 
ternal Revenue  for  Wisconsin,  or  the  United  States 
of  America,  additional  intervenor,  on  any  property 
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of  the  taxpayer  in  Washington  until  November  27, 
1941  when  an  alleged  writ  of  fieri  facias  was  issued 
by  the  Clerk  of  the  United  States  District  Coui-t  for 
the  Eastern  District  of  Wisconsin  under  date  of  No- 
vember 27,  1941,  commanding  the  United  States 
Marshal  for  the  Eastern  District  of  Washington, 
Northern  Division,  to  levy  upon  certain  "goods  and 
chattels,  lands  and  tenements"  in  his  district  of  the 
said  Judson  G.  Rosebush  on  account  of  a  judgment 
entered  November  26,  1941,  in  the  Eastern  District 
of  Wisconsin  for  $37,220.85,  plus  costs.  (Answer  of 
United  States,  Exhibit  A).  This  writ  was  served 
December  1,  1941,  on  the  Shareholders'  Agent  of  the 
Exchange  National  Bank,  who  commenced  this  action 
the  following  day.  The  writ  was  never  served  upon 
the  Investment  and  Securities  Co. 

At  the  time  the  Exchange  National  Bank  of  Spo- 
kane failed  on  January  19,  1929,  Judson  G.  Rosebush 
was  the  owner  of  250  shares  of  the  capital  stock  of 
that  bank  and  by  reason  thereof  paid  to  the  receiver 
of  that  bank  assessments  on  his  stock  totaling  $25,- 
000.00,  which  payments  were  made  as  follows: 

Oct.  5,  1929 $5,000.00 

Dec.  12,  1929 5,000.00 

Feb.  3,  1930 5,000.00 

June  2,   1930 .V-1Q,000.00 

Mar.  25,  1931,  interest  on  deferred  -^ 
payments  1,590.20 

Subsequent  to  these  payments  and  subsequent  to 
the  execution  of  the  contract  of  July  27,  1937,  Charles 
P.  Robbins,  as  Shareholders'  Agent  of  said  bank, 
paid   certain   liquidating   dividends   to    other    share- 
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holders  who  paid  their  superadded  liability,  but  with- 
held the  liquidating  dividends  due  on  account  of  as- 
sessments paid  by  Judson  G.  Rosebush.  The  date  and 
percentages  of  the  payments  made  by  the  Sharehold- 
ers' Agent  up  to  the  time  this  action  was  brought 
were  as  follows: 

July  5,  1940  7% 

Dec.  20,  1940  4% 

Dec.  10,  1941  6% 

(Tr.  14,  21,  32,  admitted  by  pleadings). 

Meanwhile  on  July  27,  1937,  as  previously  stated, 
Rosebush  had  assigned  to  the  Investment  and  Securi- 
ties Co.  for  a  then  good  and  valuable  consideration, 
any  recovery  which  might  be  made  by  him  or  on  his 
behali  on  account  of  these  assessments  paid  by  him 
on  account  of  the  Exchange  National  Bank  stock; 
this  assignment  was  contained  in  a  written  agreement, 
pertinent  part  of  which  reads  as  follows: 

"The  party  of  the  second  part  further  agrees 
to  and  does  hereby  assign  to  party  of  the  first 
part  as  security  to  the  balance  of  indebtedness 
owing  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  any  recovery  which  may  be 
made  by  or  on  behalf  of  party  of  the  second  part 
from  or  on  account  of  an  assessment  paid  on  stock 
of  Exchange  National  Bank,  Spokane,  Washing- 
ton, and  further  agrees  to  make,  execute  and  de- 
liver to  party  of  the  first  part  any  further  in- 
struments or  documents  necessary  needful  and 
proper  to  make  this  assignment  for  collateral 
purj^oses  effective  and  to  enable  party  of  the 
first  part  to  recover  any  amounts  which  may  or 
shall  be  due  by  reason  of  the  payment  of  such 
assessments  on  said  Exchange  National  Bank 
stock.  It  is  understood  that  the  Collector  of  In- 
ternal Revenue  has  filed  an  Order  of  Distraint 


against  party  of  the  second  part  and  that  this 
a^ignine£t  is  subsequent  and  junior  to  any  lien 
against  sard^recovoiy  tliat  said  (.\)llector  of  In- 
ternal Revenue  may  have  acquired  by  virtue  of 
such  Order  of  Distraint."        ^ — " 

This  assignment  of  July  27,  1937,  was  served  upon 
the  Shareholders'  Agent  on  March  14,  1938.  (Pre- 
trial order  Jan.  19,  1943).  There  was  present  con- 
sideration given.  (Plaintiffs  Ex.  A  &  C).  The  In- 
vestment and  Securities  Co.  never  conceded  that  the 
Collector  did  acquire  any  lien  as  to  the  recovery  on 
the  assessment  of  the  stock  of  Exchange  National 
Bank  of  Spokane,  Washington,  by  virtue  of  distraint 
proceedings  in  Wisconsin. 

Rosebush  at  that  time  understood  the  position  of 
the  Investment  and  Securities  Co.— that  the  Govern- 
ment's lien  had  not  attached  to  the  property  in  Wash- 
ington represented  by  Rosebush's  claim  for  recovery 
against  the  Shareholders'  Agent  of  the  Exchange  Na- 
tional Bank  and  consequently  was  not  considered  by 
Investment  and  Securities  Co.  as  actually  existing  as 
a  prior  claim  (Tr.  157,  St.  14,  Plaintiff's  Ex.  C,  Rose- 
bush Deposition  11,  12,  20,  Defendant's  Ex.  4).    In- 
vestment and  Securities  Co.  never  agreed  nor  admitted 
that  the  Government's  claim  was  prior  to  its  o^ti  (Tr. 
122,  St.  16),  and  always  considered  that  it  had  a  right 
as  a  creditor  of  Rosebush  and  as  a  liquidator  for  the 
depositors  of  The  Old  National  Bank  of  Spokane  to 
whatever   assets   of   Rosebush    it    could    obtain    (Tr. 
124,  St.  16,  17),  and  acted  on  advice  of  counsel  in 
this  regard   (Tr.   125,  St.  18).    On  the  other  hand. 
Rosebush  apparently  never  revealed  to  the  Govern- 
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ment  the  position  of  the  Investment  and  Securities 
Co.  and  never  turned  over  to  the  Collector  of  In- 
ternal Revenue  in  Milwaukee  Investment  and  Securi- 
ties Co.'s  letter  of  April  28,  1937  (Plaintiff's  Ex.  A) 
outlining  the  Investment  and  Securities  Co.'s  posi- 
tion or  a  copy  of  his  own  letter  of  May  8,  1937  (Plain- 
tiff's Ex.  C)  acceding  to  that  position,  because  he  was 
hopeful  of  effecting  a  compromise  between  the  Gov- 
ernment and  himself  of  his  income  tax  indebtedness 
(Tr.  139,  152,  155,  156,  Rosebush  Deposition  12,  25, 
28,  29).  Indeed,  as  far  back  as  April  6,  1937,  Rose- 
bush had  told  the  Investment  and  Securities  Co.  that 
he  was  hoping  to  compromise  the  Government's  claim 
(Tr.  162,  Rosebush  Deposition  36,  Defendant's  Ex. 
3).  There  was  no  question  but  that  Rosebush  re- 
ceived value  in  return  for  his  assignment  of  his  claim 
against  the  Exchange  National  Bank  Stock  (Tr.  114, 
St.  7,  8,  Plaintiff's  Ex.  A  &  C.) 

By  one  of  the  terms  of  the  contract  of  July  27, 
1937,  Rosebush  was  given  certain  opportunities  to 
reacquire  820  shares  of  Inland  Empire  Paper  Com- 
pany common  stock,  and  to  make  agreements  respect- 
ing other  paper  companies'  stock  in  consideration  for 
assigning  to  the  Investment  and  Securities  Co.  as 
security  to  the  balance  of  his  indebtedness  all  the 
recovery  which  might  be  made  on  the  assessment  of 
his  stock  of  the  Exchange  National  Bank  of  Spokane, 
Washington.  (Defendant  Ex.  1,  Plaintiff  Ex.  A). 
The  indebtedness  of  Rosebush  at  that  time  to  Invest- 
ment and  Securities  Co.  was  in  excess  of  $76,000.00. 
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(Tr.  114,  St.  7).    In  addition  Rosebush  then  averted 
the  threatened  legal  action.   (Plaintiffs  Ex.  9,  Tr.  165). 

At  the  time  of  the  execution  of  the  contract  of 
July  27, 1937,  the  controlling  statute,  Revised  Statutes, 
Sec.  3186  as  amended  by  §613,  Revenue  Act  of  1928, 
26  U.  S.  C.  A.  Internal  Revenue  Acts,  page  461,  was 
as  follows: 

"such  lien  shall  not  be  valid  as  against  any  mort- 
gagee, purchaser  or  judgment  creditor  uiitil  no- 
tice thereof  has  been  filed  by  the  Collector—" 

This  section  remained  in  force  until  it  was  amend- 
ed by  Section  401  of  the  Revenue  Act  of  1934  by 
which  amendment  the  word  "pledgee"  was  inserted 
immediately  following  the  word  "mortgagee."  The 
complete  section  as  amended  is  found  in  26  U.  S.  C.  A. 
3672  and  this  pertinent  part  was  pleaded  in  the 
complaint  of  intervening  plaintiff. 

Finally,  Rosebush  never  gave  the  United  States 
Government  or  the  Commissioner  of  Internal  Reve- 
nue any  waiver  or  agreement  in  writing  that  would 
toll  the  statute  of  limitations  of  six  years  within  the 
meaning  of  Internal  Revenue  Code,  Sec.  276  (c), 
Title  26,  U.  S.  C.  A.  276  (c)  (Tr.  163,  Rosebush  De- 
position 35).  More  than  six  years  elapsed  from  the 
time  of  filing  of  the  assessment  list  with  the  Collec- 
tor of  Internal  Revenue  at  Milwaukee,  Wisconsin,  on 
February  18,  1934,  (when  the  tax  lien  arose)  until 
November  27,  1941,  when  the  Collector  attempted  to 
levy  in  Washington  on  property  assigned  to  appel- 
lant by  Rosebush  on  July  27,  1937. 
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SPECIFICATION  OF  ERRORS 

(1)  The  District  Court  erred  in  rendering  and 
entering  the  final  judginent  and  in  concluding  and 
holding  in  support  thereof 

"That  the  right  of  the  intervening  plaintiff, 
Investment  and  Securities  Company,  was  junior 
to  and  inferior  to  the  tax  lien  of  the  United 
States."    (Conclusion  of  Law  1,  Tr.  230) 

since  the  United  States  had  failed  to  enforce  its 
statutory  lien  against  the  property  in  Washington 
through  the  Collector's  failure  to  file  in  Washington 
notice  of  the  lien  pursuant  to  26  U.  S.  C.  A.  Internal 
Revenue  Code  Sec.  3672  (a)  and  for  the  further  rea- 
son that  such  lien  in  any  event  became  unenforcible 
by  reason  of  lapse  of  time  pursuant  to  26  U.  S.  C.  A. 
Internal  Revenue  Code  Sec.  3671. 

(2)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
ing in  support  thereof 

"The  additional  intervenor,  United  States  of 
America,  had  a  tax  lien  against  tlie  right  to  par- 
ticipate in  the  dividends  of  the  Shareholders  of 
The  Exchange  National  Bank,  which  Judson  G. 
Rosebush  assigned  to  the  intervening  plaintiff. 
Investment  and  Securities  Companv."  (Conclu- 
sion of  Law  II,  Tr.  230) 

because  the  object  of  the  additional  intervenor,  United 
States,  was  not  to  enforce  a  common  law  remedy  in 
the  collection  of  an  admitted  indebtedness  of  a  tax 
imposition  on  Judson  G.  Rosebush  by  the  Collector 
of  Internal  Revenue  of  Wisconsin  for  1928  income 
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tax,  the  validity  of  wliich  imposition  was  not  chal- 
lenged by  intervening  plaintiff,  but  to  enforce  a 
statutory  lien  under  Revised  Statutes,  Sec.  3186  as 
amended  by  Section  613  Revenue  Act  of  1928,  26 
U.  S.  C,  A.  Internal  Revenue  Code,  page  461,  against 
property  in  Washington  wliich  was  once  the  property 
of  Rosebush,  but  which  at  the  time  of  the  action  was 
in  the  possession  of  the  court  and  in  the  ownership 
of  intervening  plaintiff;  because  neither  the  Collector 
of  Internal  Revenue  for  Wisconsin  nor  additional  in- 
tervenor.  United  States  of  America,  complied  with 
the  prerequisites  of  the  law  to  enforce  such  statutory 
lien  as  against  mortgagees  or  purchasers  by  filing 
notice  of  the  lien  in  the  State  of  Washington. 

(3)  The  District  Court  erred  in  rendering  and 
entering  the  final  judgment  and  in  concluding  and 
holding  in  support  thereof  conclusion  of  law  No.  Ill 
(Tr.  231) 

''The  right  to  participate  in  the  di\4dends  of 
the  Shareholders  of  the  Exchange  National  Bank 
was  a  property  right,  although  in  February,  1934, 
it  was  unliquidated  and  the  amount  undetermined 
and  belonged  to  Judson  G.  Rosebush,  and  the  lien 
of  the  United  States  attached  thereto  in  Febru- 
ary, 1934." 

because  the  right  to  particii^ate  in  the  dividends  paid 
by  the  Shareholders'  Agent  of  the  Exchange  National 
Bank  was  non-existent  in  February,  1934;  because 
the  claim  of  Judson  G.  Rosebush  against  said  Share- 
holders' Agent  which  was  assigned  to  Investment  and 
Securities  Co.  was  contingent  upon  the  payment  in 
whole  or  in  part  of  said  liquidating  dividends  to  those 
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shareholders  of  said  Exchange  National  Bank  of  Spo- 
kane who  paid  their  superadded  liability  on  said  bank 
stock ;  that  the  first  payment  of  such  liquidating  divi- 
dends was  July  4,  1940,  of  7%,  and  that  prior  to  this 
time  any  property  right  was  non-existent. 

(4)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
ing in  support  thereof  conclusion  of  law  No.  IV  (Tr. 
231) 

"The  Right  to  participate  in  the  dividends  of 
the  Shareholders  of  The  Exchange  National  Bank, 
was  intangible  personal  property,  and  the  lien 
of  the  United  States  attached  thereto  as  a  result 
of  the  United  States  filing  its  assessment  list 
with  the  Collector  of  Internal  Revenue,  for  the 
District  of  Wisconsin,  and  in  filing  a  notice  of 
the  tax  lien  with  the  Clerk  of  Outagamie  County, 
Wisconsin,  where  Judson  G.  Rosebush  resided." 

because  the  lien  of  the  United  States  arose  when  the 
assessment  list  was  filed  with  the  Collector  of  In- 
ternal Revenue  for  Wisconsin,  but  would  not  attach 
to  property  in  Washington  until  a  notice  of  the  tax 
lien  was  filed  in  Washington;  because  the  filing  of  a 
notice  of  tax  lien  in  Wisconsin  where  Rosebush  re- 
sided only  affected  property  located  there  and  not 
property  in  Washington;  because  the  liability  of  the 
taxpayer  Rosebush  is  one  thing,  and  the  creation  and 
enforcement  of  a  statutory  lien  for  such  tax  against 
the  property  and  claims  of  third  parties  is  another 
and  very  different  thing. 

(5)  The  District  Court  erred  in  rendering  and 
entering  the  final  judgment  and  in  concluding  and 


15 

holding  in  part  in  support  thereof  conclusion  of  law 
No.  V.    (Tr.  231) 

"That  the  United  States  shall  be  entitled  to  the 
sum  of  $6,284.00  ..." 

since  the  United  States  failed  to  enforce  its  lien,  if 
any,  before  it  became  unenforcible  by  reason  of  lapse 
of  time  within  the  meaning  of  26  U.  S.  C.  A.  Internal 
Revenue  Code  Sec.  3671  and  3672  and  26  U.  S.  C.  A. 
Internal  Revenue  Code  Sec.  276  (c). 

(6)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
ing in  support  thereof  conclusion  of  law  No.  VI.  (Tr. 
231) 

"That  future  payments  covered  by  the  right 
to  participate  in  the  dividends  of  the  Shareholders 
of  The  Exchange  National  Bank,  and  payable  to 
Judson  G.  Rosebush,  shall  be  paid  to  the  addi- 
tional intervenor.  United  States  of  America." 

for  the  reasons  hitherto  set  forth  by  appellant  with 
respect  to  conclusions  of  law  I  to  V  inclusive. 
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ARGUMENT 
I. 

Period  of  Lien 

The  assessment  list  relative  to  Rosebush's  1928  in- 
come taxes  was  received  by  the  Collector  of  Internal 
Revenue  at  Milwaukee,  Wisconsin,  February  18,  1934 
(Tr.  98,  Pretrial  Order,  p.  2,  Defendant's  Ex.  16). 
The  lien  of  the  tax  arose  with  the  filing  of  the  as- 
sessment list  (§3186  Rev.  Stat,  as  Amended  by  Act 
of  May  29,  1928,  Chap.  852;  §613,  45  Stat.  875). 

Under  this  section  the  Government's  lien  arose  on 
February  18,  1934,  but  would  only  become  valid  as 
against  the  taxpayer  Rosebush's  mortgagees,  pur- 
chasers, and  judgment  creditors  on  the  date  when 
notice  of  tax  lien  was  filed  in  the  proper  state  office 
where  the  taxpayer's  property  was  located.  Under 
the  express  provisions  of  the  controlling  statute  (Rev. 
Stat.  §3186  as  Amended  by  §613  Revenue  Act  of  1928; 
26  U.  S.  C.  A.  [Internal  Revenue  Acts,]  page  461), 
which  is  as  follows: 

"(a)  .  .  .  Unless  another  date  is  specifically 
fixed  by  law,  the  lien  shall  arise  at  the  time  the 
assessment  list  was  received  by  the  Collector  and 
shall  continue  until  the  liability  for  such  amount 
is  satisfied  or  becomes  unenforcible  by  reason  of 
lapse  of  time. 

"  (b)  Such  lien  shall  not  be  valid  as  against  any 
mortgagee,  purchaser,  or  judgment  creditor  until 
notice   thereof   has   been    filed  by   the   Collector 
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notice  of  the  lien  was  required  to  be  filed  where  the 
property  subject  to  the  lien  was  situated,  that  is,  in 
Spokane,  Washington.  No  lien  was  filed  by  the 
United  States  Government  or  the  Collector  of  In- 
ternal Revenue  either  with  the  County  Auditor  of 
Spokane  County  or  in  the  office  of  the  Clerk  of  the 
United  States  District  Court  for  the  Eastern  District 
of  Washington,  Notice  of  lien  was  filed  in  Wisconsin 
in  the  district  wherein  Rosebush  had  his  domicile 
(defendant's  Ex.  16)  prior  to  the  assignment  of  Rose- 
bush to  appellant  as  found  by  the  court  (Finding  of 
Fact  I),  but  this  was  not  enough  under  the  statute. 

A  tax  has  only  such  lien  or  priority  as  is  given  it 
by  statute.  (In  re  Wiley  Co.,  292  Fed.  900).  The 
Federal  income  tax  lien  granted  by  the  quoted  statute 
is  a  general  lien  and  is  not  necessarily  preferred  over 
other  liens.  (Exchange  National  Bank  of  Tulsa  v. 
Davy,  Internal  Revenue  Act  of  1928,  §13  (a) ;  26 
U.  S.  C.  A.  §1560-1562,  13  F.  Supp.  226).  This  Fed- 
eral income  tax  lien  can  arise  but  once.  It  had  only 
one  effective  date  of  beginning,  and  that  was  Febru- 
ary 18,  1934.  To  say  that  this  lien  arises  at  one  time 
as  against  Rosebush  and  at  another  time  as  against 
third  parties  such  as  the  Investment  and  Securities 
Co.  would  ignore  the  essential  nature  of  liens.  (United 
States  V.  Security  National  Bank,  30  F.  Supp.  113 
at  116). 

Certainly,  there  can  be  but  one  time  that  the  lien 
could  attach  to  property  in  the  State  of  Washington, 
and  that  is  when  the  provisions  of  the  statute  have 
been  followed  with  respect  to  property  in  Washington. 
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The  Government  itself  in  the  case  of  the  United 
States  V.  Rosebush,  45  F.  Supp.  664,  recognized  this 
principle  that  it  must  follow  the  statute  strictly  and 
file  and  record  the  tax  lien  every  place  it  believed 
there  was  property.  For  example,  on  April  20,  1934, 
notice  of  tax  lien  was  filed  and  recorded  with  the 
Auditor  of  Outagamie  County,  Appleton,  Wisconsin. 
On  December  17,  1934,  similar  notice  of  tax  lien  was 
filed  with  the  Register  of  Deeds  in  Iron  County, 
Michigan.    (Tr.  129,  St.  23,  Plaintiff's  Ex.  D). 

II. 

Assignment  of  Chose  in  Action  Protected 
By  Statute 

The  Investment  and  Securities  Co.,  was  a  mort- 
gagee, or  at  least  a  purchaser.  Sec.  3186  of  Rev.  Stat, 
as  amended  by  §613  of  the  Revenue  Act  of  1928,  26 
U.  S.  C.  A.  Internal  Revenue  Acts,  page  461,  pro- 
vided in  part  that 

"(b)  Such  lien  shall  not  be  valid  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor 
until  notice  thereof  has  been  filed  by  the  Collec- 
tor ..." 

Subsequent  to  the  execution  of  the  agreement  dated 
July  27,  1937,  and  in  1939  this  statute  was  amended 
by  inserting  the  word  "j^ledgee"  immediately  follow- 
ing the  word  "mortgagee."  The  complete  section  as 
amended  is  found  in  26  U.  S.  C.  A.  3672  and  the  per- 
tinent part  was  pleaded  in  the  complaint  of  inter- 
vening plaintiff,  Investment  and  Securities  Co.  (Tr. 
11,  Comp.  of  Intervening  Plaintiff). 
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Appellant  has  found  only  two  Federal  cases  where 
this  question  was  discussed  in  connection  with  the 
statute  prior  to  its  1939  amendment  which  are  help- 
ful in  determining  whether  the  Investment  and  Se- 
curities Co.  occupied  the  position  of  a  mort- 
gagee or  a  purchaser.  The  decision  of  Exchange  Na- 
tional Bank  of  Tulsa  vs.  Davy,  13  Fed.  Supp.  226) 
is  squarely  in  point.  One  Davy  executed  an  assign- 
ment assigning  all  of  the  assets  of  a  trust  estate  as 
collateral  security  for  indebtedness  owing  by  him, 
which  assignment  was  prior  to  the  filing  of  the  Gov- 
ernment's tax  lien.  It  was  held  that  the  holder  of 
this  assig*nment  had  an  equitable  lien,  which  would 
not  have  to  be  recorded  to  make  it  effective,  the  Court 
saying  at  page  228: 

'*In  the  instant  case,  the  equitable  lien  arose 
by  the  assignment  of  the  trust,  and  the  trust 
property  consisted  of  a  chose  in  action,  not  real 
property,  when  given.  No  recording  was  required 
of  such  an  assignment.  The  assignment  became 
effective  upon  the  trustee  when  notice  of  it  was 
given;  the  beneficiary  could  not  have  effectively 
assigned  the  trust  property  to  another  after  the 
first  assignment,  because  the  trustee,  the  legal 
title  holder  of  the  trust  property,  would  have  been 
bound  to  I'espect  the  first  assignment.  When  the 
government  filed  notice  of  the  tax  lien,  such  lien 
attached  to  the  trust  property,  subject  to  the  rights 
of  the  assignee,  the  plaintiff  herein." 

This  Court  will  keep  in  mind  that  in  the  case  at 
bar  no  notice  of  the  tax  lien  was  ever  filed  in  Wash- 
ington.   (Tr.  99,  Pre-trial  Order  of  Jan.  19,  1943). 

In  another  case  (Equitable  Life  Assurance  Society 
vs.  Moore,  29  Fed.  Supp.  179)   decided  prior  to  the 
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1939  ameudment  of  the  word  "pledgee,"  the  United 
States  District  Court  for  the  Eastern  District  of 
Illinois  held  that  the  assignee  of  certain  shares  of 
stock  held  as  collateral  security  for  the  payment  of 
a  loan  came  within  the  type  of  creditor  which  the 
statute,  26  U.  S.  C.  A.  3672,  was  intended  to  protect. 

Prior  to  the  1939  amendment,  under  the  decisions 
of  the  Supreme  Court  of  the  State  of  Washington  an 
assigiunent  of  a  chose  in  action  for  collateral  purposes 
was  a  proper  means  of  securing  an  indebtedness  and 
was  given  the  same  force  and  effect  as  a  chattel  mort- 
gage as  concerns  the  rights  of  third  parties.  The 
words  "mortgagee"  and  "purchaser"  as  they  appear 
in  the  Federal  statute  under  consideration  are  not 
defined.  Judge  Schwellenbach,  sitting  in  the  District 
Court  for  the  Eastern  District  of  Wisconsin,  also 
rendered  the  decision  in  the  case  of  the  United  States 
vs.  Bosehush,  45  Fed.  Supp.  664,  and  at  page  667 
stated:  "Since  the  word  purchaser  is  not  defined  by 
the  statute,  this  Court  must  turn  to  the  State  law  in 
determining  its  meaning." 

In  Bellingham  Bay  Boom  Co.  vs.  Brishois,  14  Wash. 
173;  46  Pac.  238,  the  Washington  Supreme  Court 
held  that  an  assignment  of  an  account  being  sued 
upon  for  collateral  purposes  was  superior  to  a  sub- 
sequent garnishment,  saying: 

"We  think  an  assignment  of  a  chose  in  action 
in  good  faith  and  for  value,  and  with  no  intent 
to  hinder,  delay,  or  defraud  creditors  or  subse- 
quent purchasers,  is  complete  and  effectual  as 
against  third  persons  upon  its  execution  and  de- 
livery to  the  assignee,  and  does  not  require  any 
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additional    force   and   validity   by   notice   to   the 
debtor." 

In  Hermans  vs.  Blakcly,  97  Wash.  647,  167  Pac. 
128,  it  was  held  that  Rem.  Code  §3659  providing  that 
chattel  mortgages  may  be  made  "upon  all  kinds  of 
personal  property"  refers  to  tangible  property  that 
may  be  taken  into  possession,  and  not  to  intangible 
property,  such  as  accounts  and  income  and  choses 
in-  action  (overruling  on  rehearing,  id.  93  Wash.  595, 
161  Pac.  489).  In  that  case  the  Washington  Supreme 
Court  pointed  out  that  an  assignment  of  future  ac- 
counts receivable  could  be  superior  and  prior  to  a 
subsequent  garnishment. 

Recognizing  that  intangible  choses  in  action  are 
often  of  great  value  and  should  be  available  to  own- 
ers for  security  purposes,  the  Washington  Supreme 
Court  has  consistently  upheld  the  validity  of  such 
a  chose  in  action  for  collateral  purposes  and  has  up- 
held the  rights  of  the  assignee  as  against  third  part- 
ies. No  recording  of  such  an  assigimient  as  in  the 
case  at  bar  is  necessary  to  give  it  validity  in  our  State 
courts.  The  Washington  Supreme  Court  said  in 
Hughes  Inc.  vs.  Widders,  187  Wash.  452.  60  P.  (2d) 
243,  at  page  455: 

"If  the  assignment  was  of  a  chose  in  action,  it 
was  not  necessary  that  it  be  executed  and  filed 
as  a  chattel  mortgage,  because  the  statute  cover- 
ing the  manner  of  the  execution  and  filing  of 
chattel  mortgage  refers  to  tangible  propert}^ 
which  may  be  taken  into  possession." 

The  same  Court  had  previously  held  in  Cox  v.  Bate- 
man,  139  Wash.  135,  245  Pac.  915,  that  an  assignment 
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of  all  of  the  proceeds  that  the  assignor  might  receive 
in  a  lawsuit,  which  assignment  had  been  given  for 
collateral  purposes,  had  priority  over  a  subsequent 
garnislunent.  However,  the  United  States  District 
Court  in  the  case  at  bar  considered  that  the  written 
assignment  of  July  27,  1937,  from  Rosebush  to  ap- 
pellant could  not  be  regarded  as  a  mortgage,  for  the 
reason  that  there  was  no  affidavit  of  good  faith  or 
compliance  with  the  chattel  mortgage  statute,  and 
narrowed  the  i^i'iii^ary  question  in  the  case  down  to 
whether  on  July  27,  1937,  (the  date  of  the  assignment 
to  ax-)pellant)  the  Government  had  a  lien  against  the 
right  which  Rosebush  assigned  (Tr.  Trial  Court's  Opin- 
ion. 

In  holding  that  the  appellant  could  not  recover,  the 
United  States  District  Court  decided  that  the  Invest- 
ment and  Securities  Co.  was  a  pledgee  and  hence 
not  within  the  provision  of  26  U.  S.  C.  A.  3672,  for 
the  reason  that  the  word  "pledgee"  was  not  inserted 
until  the  Act  was  amended  on  June  29,  1939.  In  so 
deciding,  the  United  States  District  Court,  we  re- 
spectfully submit,  did  not  consider  the  decisions  of 
the  State  Supreme  Court  to  the  effect  that  an  as- 
signment of  a  chose  in  action  for  collateral  purposes 
is  a  proper  means  of  securing  an  indebtedness.  Such 
assignee  should  be  given  the  same  jjrotection  as  a 
mortgagee  or  purchaser  under  the  Federal  statute. 

Furthermore,  the  United  States  District  Court 
apparently  did  not  consider  as  significant  the  fact 
that  the  assignee.  Investment  and  Securities  Co.,  gave 
valuable    consideration    for    the    assignment    of    the 
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chose  in  action.  Rosebush,  the  assignor,  received  in 
return  certain  opportunities  to  reacquire  the  180  shares 
of  Inland  Empire  Paper  Company  common  stock 
which  had  been  foreclosed  a  year  before,  as  well  as 
other  concessions  regarding  other  paper  companies 
stock,  and  a  surcease  from  the  legal  action  with  which 
he  had  been  threatened  by  Investment  and  Securities 
Co.  on  April  28, 1937  (defendant's  exhibit  1,  plaintiff's 
exhibit  A). 

It  was  most  appropriately  said  by  Judge  Schwellen- 
bach  in  United  States  vs.  Rosebush,  45  Fed.  Supp. 
664,  "The  term  purchaser  embraces  every  person  to 
whom  any  interest  or  estate  shall  be  conveyed  for  a 
valuable  consideration.  Butler  vs.  Bank  of  Mazeppa, 
94  Wise.  351 ;  68  N.  W.  998.  A  valuable  consideration 
may  consist  of  either  some  right,  interest,  profit,  or 
benefit  accruing  to  one  partj^  or  some  forebearance, 
detriment,  loss,  or  responsibility  given,  suffered,  or 
undertaken  by  the  other.  Onsrud  vs.  Paulsen,  219 
Wise.  1;  261  N.  W.  541." 

This  granting  of  repurchase  pri\dleges  for  stock 
and  forbearance  to  sue  was  valuable  and  sufficient 
consideration  for  the  assignment  of  the  chose  in  action 
to  appellant  by  Rosebush.  Restatement  of  Law,  Con- 
tracts Sect.  76,  77  and  81  infra. 
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III. 

Federal  Income  Tax  Lien  Has  No  Inherent 
Special  Priority 

The  Federal  tax  lien  is  a  general  one  and  not  nec- 
essarily preferred  over  other  liens.  {In  re  Wiley  Co., 
292  Fed.  900;  Exchange  National  Bank  of  Tulsa  v. 
Davy,  13  F.  Supp.  226). 

Section  3186  of  the  Revised  Statutes  as  amended 
by  Section  613  of  the  Revenue  Act  of  1929  does  not 
provide  for  any  special  priority  as  between  such 
liens  and  other  liens  such  as  the  lien  of  appellant. 
Congress  in  specifically  providing  for  income  tax 
assessment  and  collection  formulated  and  established 
a  complete  code  of  procedure,  but  it  is  well  settled 
that  in  order  to  support  and  enforce  a  statutory  lien 
for  taxes  all  the  requisites  of  the  statute  granting  the 
lien  must  be  strictly  followed  with  respect  to  the 
claim  of  a  creditor  intended  to  be  covered  by  the 
statute;  the  lien  is  not  created  by  the  statute  itself 
without  any  action  on  the  part  of  the  collector.  Every 
requirement  of  26  U.  S.  C.  A.  3672  as  to  filing  notice 
of  lien  must  be  met  by  the  collector.  The  Federal 
Statute  makes  provision  for  distraint  by  the  collector 
outside  his  district.  26  U.  S.  C.  A.  Sec.  3713.  The 
question  in  this  case  is  not  the  liability  of  the  delin- 
quent taxpayer.  The  appellant  alleged  "that  your 
complainant  and  petitioner  does  not  challenge  the 
validity  of  any  tax  imposition  on  said  Judson  G. 
Rosebush  by  said  defendant  Collector  of  Internal 
Revenue  for  Wisconsin."  (Tr.  13  Complaint  in  In- 
tei'vention,  §VII). 
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The  language  of  United  States  v.  The  Pacific  Rail- 
road et  al.  1  Fed.  97  at  102,  is  singularly  apropos  in 
describing  the  efforts  of  the  Government  to  subject 
the  fund  in  Washington  to  the  lien  which  arose  in 
Wisconsin : 

"Here  the  object  is  not  to  enforce  a  common 
law  renied}'  in  the  collection  of  an  admitted  in- 
debtedness, but  to  enforce  a  statutory  lien  against 
property  which  was  once  the  property  of  the 
debtor  but  is  now  in  the  possession  and  owner- 
ship of  others.  It  is  well  settled  that,  in  order 
to  support  and  enforce  a  statutory  lien  for  taxes, 
all  the  prerequisites  of  the  laws  granting  the 
lien  must  be  strictly  complied  with  *  *  *  The 
lien  is  not  created  by  the  law  itself  without  any 
action  by  officers  under  the  law,  though  a  debt 
be  thus  created.  The  liability  of  the  taxpayer 
is  one  thing;  the  creation  and  enforcement  of  a 
lien,  especially  against  innocent  parties,  is  an- 
other and  very  different  thing." 

The  Federal  statute  does  not  define  "purchasers." 
Appellant  had  actual  notice  of  a  claim  of  the  United 
States  at  the  time  the  July  27,  1937,  assignment  was 
made,  but  gave  value  for  the  assignment.  Appellant 
had  been  informed  by  Rosebush  that  he  was  hoping 
to  settle  his  tax  liability  with  the  Government.  Rose- 
bush testified  as  follows  on  his  deposition : 

"(Re-Direct  Examination  by  Mr.  Kelley) 

"Q.  Did  you  ever  tell  the  Investment  and  Se- 
curities Co.  that  satisfactory  arrangements  would 
be  made  by  you  to  pay  the  United  States  Gov- 
ernment ? 
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'A.  I  told  them  I  was  hoping  to  make  a  con- 
templated settlement  with  the  Internal  Revenue 
Department. 
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''Q.     When  did  you  tell  them  that? 

"A.     I  think  that  was  along  in   1937--1936." 
(Tr.  162). 

Rosebush  wrote  appellant  a  letter  on  April  6,  1937, 
in  which  he  expressed  the  opinion  that  he  was  not 
free  to  assign  his  equity  in  the  Exchange  National 
Bank  stock  but  also  stated  concerning  his  tax  liability 
"On  the  other  hand,  I  am  hoping  presently  to  get 
that  out  of  the  way,  but  until  I  do  I  wonder  if  it 
would  not  be  premature  to  make  any  agreement  regard- 
ing that  item."   (Defendant's  Ex.  3). 

The  answers  of  the  Government  and  Collector  set 
up  five  affirmative  defenses,  including  the  allegations 
that  the  agreement  of  July  27,  1937,  was  procured  by 
wrongful  acts,  conduct  and  representations  to  Rose- 
bush. There  was  not  a  shred  of  evidence  adduced  in 
support  of  such  allegations  and  this  defense  sound- 
ing in  tort  was  apparently  abandoned  at  the  time  of 
trial  as  no  evidence  was  offered.  However,  irrespec- 
tive of  this,  actual  knowledge  of  the  Government's 
claim  will  not  defeat  a  prior  lien  where  the  Govern- 
ment does  not  file  notice  of  its  lien.  It  has  been  held 
that  where  a  chattel  mortgage  on  growing  wheat  to 
secure  a  note  given  for  a  pre-existing  debt  was  filed 
the  day  before  notice  of  the  Federal  Government's 
tax  lien  was  filed,  the  mortgage  lien  had  priority  over 
the  tax  lien,  notwithstanding  mortgagor  and  mortgagee 
knew  that  the  tax  had  been  assessed  and  intended  that 
the  mortgage  lien  have  preference.  (Italics  ours). 
Schmitz  V.  Stockman,  101  P.  (2d)  962.  Again  it  has 
been  held  that  a  mortgage  lien  was  entitled  to  priority 
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over  the  Government's  tax  lien  upon  mining  proxjer- 
ties  where  the  tax  lien  notice  was  not  filed  pursuant 
to  state  law  until  long  after  the  mortgage  had  been 
executed  and  recorded,  and  the  only  notice  of  tax  lien 
filed  in  the  district  court  was  filed  in  the  wrong  dis- 
trict, notwithstanding  that  the  mortgagee  knew  at 
the  time  of  execution  of  the  mortgage  that  mortgagor 
owed  taxes.  (Italics  ours).  United  States  v.  Beaver 
Run  Coal  Co.  99  F.  (2d)  610. 

On  July  27,  1937,  appellant  on  advice  of  counsel 
(Tr.  125,  St.  18)  did  not  concede  that  the  Collector 
of  Internal  Revenue  for  Wisconsin  had  acquired  a 
lien  on  the  chose  in  action  in  Washington  for  re- 
covery on  account  of  assessment  on  the  bank  stock  of 
the  Exchange  National  Bank  of  Spokane,  Washing- 
ton, because  (1)  there  was  then  no  property  in  ex- 
istence; (2)  there  was  no  notice  filed  under  the 
Washing-ton  state  law;  (3)  even  if  the  collector's 
lien  were  senior  by  virtue  of  filing  notice  of  it  in 
Wisconsin,  the  collector  still  had  to  enforce  it  within 
six  years  of  February  18,  1934,  and  he  might  fail 
to  do  so,  since  three  years  of  that  time  had  already 
run;  (4)  Investment  and  Securities  had  no  knowl- 
edge of  any  waiver  signed  by  Rosebush  extending  the 
period  of  limitation  upon  assessment  and  collection 
and  in  fact  there  was  none  (Tr.  125,  126,  163,  St.  18, 
19  and  35). 

The  Federal  statutes  provided,  first,  for  a  sum- 
mary method  for  enforcement  of  tax  lien  on  both 
personal  and  real  property  by  distraint  and  sale, 
and  made  provisions  for  distraint  by  a  collector  out- 
side his  district  (26  U.  S.  C.  A.  Sec.  3713,  3678).  The 
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position  of  appellant  is  not,  we  submit,  unjust  toward 
tlie  Government.  As  it  was  said  in  United  States  v. 
Pacific  Railroad,  1  Fed.  97  at  100: 

"Nor  is  it  unjust  toward  the  government,  for 
it  is  fair  to  presume  that  the  Government,  armed 
as  it  is  with  so  many  agencies  and  appliances  for 
ascertaining  what  taxes  are  due  and  unpaid,  and 
from  whom,  and  all-powerful  as  it  is  to  enforce 
its  rights,  will,  within  reasonable  time,  make 
demand,  or  take  some  steps  in  the  direction  of 
making  collections,  in  all  cases  where  there  is 
delinquency. ' ' 

Sixty-three  years  later,  the  same  principle  was  rec- 
ognized in  United  States  v.  Morris  &  Essex  R.  Co., 
135  F.  (2d)  711,  when  L.  Hand,  Circuit  Judge,  held 
that  a  "tax  claim"  is  not  like  an  ordinary  claim  and 
plaintiff  need  not  wait  for  judgment  in  order  to  levy 
execution  since  it  can  distrain  after  notice  and  de- 
mand. An  assessment  was  held  the  equivalent  of  a 
judgment  for  purposes  of  collection  within  the  mean- 
ing of  26  U.  S.  C.  A.  Internal  Revenue  Code,  Sees. 
3690,  3710. 

IV. 

Federal  Income  Tax  Lien  Never  Established 
IN  Washington 

The  lien  created  by  the  provisions  of  Revised  Stat- 
ues Sec.  3186  (a),  as  amended  by  Act  of  May  29, 
1928,  26  U.  S.  C.  A.  Sec.  367,  is  a  purely  statutory 
creation  and  is  in  effect  a  judgment  in  favor  of  the 
United  States  against  the  tax  debtor.  Since  the  lien 
is  a  statutory  lien,  its  character,  operation  and  extent 
must  be  ascertained  from  the  terms  of  the  statute. 
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The  1928  amendment  made  a  most  significant  change 
in  hmguage.  It  provided  that  the  lien  should  *' con- 
tinue until  the  liability  for  such  amount  is  satisfied, 
or  becomes  unenforcihle  by  reason  of  lapse  of  time." 
(Italics  ours).  It  was  said  in  the  ca^e  of  United 
States  V.  Beaver  Run  Coal  Company,  99  F.  (2d)  610 
at  page  612  in  referring  to  certain  statutes: 

"Whether  a  statute  creating  a  lien  is  to  be 
given  a  liberal  or  a  stnct  construction,  it  is  well 
established  that  'the  character,  operation  and  ex- 
tent of  the  lien  must  be  ascertained  from  the 
terms  of  the  statute  which  creates  and  defines  it, 
and  the  lien  will  extend  only  to  persons  or  con- 
ditions provided  for  by  statute,  and  then  only 
where  there  has  been  at  least  a  substantial  com- 
pliance with  all  the  statutory  requirements.'  37 
C.  J.  309,  322,  323;  In  re  Brunquest,  4  Fed.  Cas. 
p.  482,  No.  2,055;  The  Suelco,  D.  C,  286  F.  286- 
Gile  V.  Atkins,  93  Me.  223,  44  A.  896,  74  Am. 
St.  Rep.  341.  Positive  legislative  enactments  pre- 
scribing conditions  essential  to  the  existence  and 
preservation  of  a  statutory  lien  cannot  be  disre- 
garded. Augustine  v.  Congregation  of  Holy  Bos- 
ary  of  Pompeii,  231  Wis.  517,  252  N.  W.  271." 

The  general  rule  as  to  the  construction  of  statutory 
liens  is  found  in  33  Am.  Jur.,  432  (liens),  Sections 
25  and  26.  The  language  therein  contained  is  as  fol- 
lows: 

"25.  Validity. — Liens  created  bv  statute  are 
ordinarily  governed  by  and  find  their  efficacv 
wdthin  the  provisions  of  their  foundation,  and 
their  validity  is  entirely  dependent  on  the  terms 
of  the  statute.  It  is  within  the  power  of  the  leg- 
islature to  provide  for  liens  to  secure  the  pay- 
ment of  debts  and  other  obligations,  subject  ito 
constitutional  limitations  ... 

"26.  Construction  and  Application  of  Statutes. 
—  ...  It  may  here  be  stated  generallv  that  where 
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a  lien  is  provided  for  by  a  statute  which  is  merely 
declaratory  of  the  common  law,  it  must  be  inter- 
preted in  conformity  with  its  principles.  On  the 
other  hand,  where  the  legislature  has  enlarged 
and  defined  a  common-law  lien,  its  definition 
supersedes  the  definition  of  the  courts,  and  there- 
after, the  exercise  of  the  powers  of  the  courts 
with  respect  to  such  liens  must  be  consistent 
with  the  legislative  definition.  A  lien  created  hy 
statute  is  limited  in  operation  and  extent  hy  the 
te7'ms  of  the  statute,  and  can  arise  and  be  enforced 
only  in  the  event  and  under  the  facts  provided 
for  in  the  statute;  it  cannot  be  extended  by  the 
courts  to  cases  not  provided  for  by  the  statute, 
nor  can  it  be  substituted  by  a  bond  ..."  (Italics 
ours). 

It  was  held  in  the  case  of  Bull  v.  United  States,  55 
S.  Ct.  695,  295  U.  S.  247,  that  the  assessment  made 
by  the  Collector  is  given  the  force  of  a  judgment,  the 
Court  saying: 

*'  .  .  .  The  assessment  supersedes  the  pleading, 
proof,  and  judgment  necessary  in  an  action  at 
law,  and  has  the  force  of  such  a  judgment.  The 
ordinary  defendant  stands  in  judgment  only  after 
a  hearing.  The  taxpayer  often  is  afforded  his 
hearing  after  judgment  and  after  payment,  and 
his  only  redress  for  unjust  administrative  action 
is  the  right  to  claim  restitution.  But  these  re- 
versals of  the  normal  process  of  collecting  a  claim 
cannot  obscure  the  fact  that  after  all  what  is 
being  accomplished  is  the  recovery  of  a  just  debt 
owed  the  sovereign." 

The  Government  itself,  in  the  case  of  the  United 
States  vs.  Rosebush,  45  Fed.  Supp.  664,  recognized 
that  it  had  to  follow  the  statute  and  file  and  record 
its  tax  lien  every  place  it  believed  there  was  property. 
For  example,  on  April  20,  1934,  notice  of  tax  lien 
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was  filed  and  reported  with  the  Auditor  of  Outagamie 
County  at  Appleton,  Wisconsin.  On  December  17, 
1934,  a  similar  notice  of  tax  lien  was  filed  with  the 
Register  of  Deeds  in  Iron  County,  Michigan,  (de- 
fendant's exhibit  16).  The  Federal  statutes  provided 
collection  authority  for  the  Collector  of  Internal  Rev- 
enue of  Wisconsin  to  have  transferred  his  assessment 
to  Washing-ton  or  any  other  place  outside  his  district 
where  Rosebush  might  have  real  or  personal  property 
liable  to  be  seized  and  sold  for  tax  (26  U.  S.  C.  A. 
3651).  Such  statutory  steps  were  never  taken  in  the 
case  at  bar. 

1.  The  situs  of  the  claim  for  recovery  on  account 
of  the  assessments  paid  on  the  Exchange  National 
Bank  stock  of  Spokane,  Washington,  was  in  Wash- 
ing-ton despite  the  fact  that  the  actual  stock  certifi- 
cates were  in  Wisconsin.  The  Exchange  National 
Bank  was  in  Washington. 

2.  All  interested  parties  except  Rosebush  are  in 
Washing-ton. 

3.  A  practical  interpretation  of  the  Federal  statute 
should  impel  the  Court  to  hold  the  situs  of  the  chose 
in  action  to  be  in  Washington  despite  the  fact  that 
Rosebush  was  a  citizen  of  Wisconsin.  Any  other  in- 
terpretation would  compel  the  Exchange  National  Bank 
or  any  other  National  Banking  Association  to  check 
the  records  in  the  various  states  at  the  domicile  of 
every  stockholder  before  paying  dividends,  or  at 
least  the  records  in  the  various  states  of  the  domicile 
of  every  stockholder  who  had  paid  the  superadded 
liability. 
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V. 

Collection  of  the  Tax  Barred  by  the  Statute 
OF  Limitations 

Regardless  of  whether  Investment  and  Securities 
Co.  came  within  the  protection  of  the  Revenue  Act 
of  1928  when  the  agreement  of  July  27,  1937,  was 
executed,  nevertheless  the  claim  for  tax  lien  on  the 
recovery  on  the  assessment  of  the  Exchange  National 
Bank  stock  owned  by  Rosebush,  which  was  never 
made  in  Washington  until  a  writ  of  fieri  facias  was 
issued  in  December,  1941,  by  the  Federal  District 
Court  for  the  Eastern  District  of  Wisconsin,  to  be 
served  on  the  Shareholders'  Agent  of  said  Bank  in 
Washington,  was  barred  by  the  Statute  of  Limitations, 
as  set  forth  in  Internal  Revenue  Code,  Section  276 
(c).  Title  26  U.  S.  C.  A.,  Section  276  (c),  which  pro- 
vides : 

^^ Collection  after  assessment.  Where  the  as- 
sessment of  any  income  tax  imposed  by  this 
chapter  has  been  made  within  the  period  of  limi- 
tation properly  applicable  thereto,  such  tax  may 
be  collected  by  distraint  or  by  a  proceeding  in 
court,  but  only  if  begun  (1)  within  six  years  after 
the  assessment  of  the  tax,  or  (2)  prior  to  the  ex- 
piration of  any  period  for  collection  agreed  upon 
in  writing  by  the  Commissioner  and  the  taxpayer 
before  the  expiration  of  such  six-year  period. 
The  period  so  agreed  upon  may  be  extended  by 
subsequent  agreements  in  writing  made  before 
the  expiration  of  the  period  previously  agreed 
upon.    53  Stat.  87." 

This  Court  will  remember  that  Rosebush  did  not 
sign  any  agreement  to  the  effect  that  the  amounts 
assessed  might  be  collected  from  him  by  distraint  or 
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by  a  court  proceeding  commenced  at  any  time,  (Tr. 
163)  as  did  the  taxpayer  in  the  recent  case  of  Citizens 
National  Trust  and  Savings  Bank  of  Los  Angeles  vs. 
the  United  States,  135  F.  (2d)  527.  There  the  appel- 
lant could  raise  no  question  as  to  the  effect  of  the 
waiver  of  the  statute  of  limitations  which  it  was  ac- 
knowledged the  taxpayer  had  signed.  In  that  case 
this  Court  indicated  that  a  correct  interpretation 
of  Revised  Statutes  Section  3186  as  amended  by  Sec- 
tion 613,  Revenue  Act  of  1928,  lies  in  the  comparison 
of  a  Federal  tax  lien  and  a  judgment  lien.  This  Court 
has  stated : 

"An  analogy  between  the  two  may  be  drawn 
in  accordance  with  the  theory  of  Bull  vs.  the 
United  States,  295  U.  S.  C.  A'.  247 ;  55  Supreme 
Court  695;  79  L.  Ed.  1421,  that  a  Federal  tax  has 
the  effect  of  a  judgment." 

The  Federal  tax  in  the  case  at  bar  arose  February 
18,  1934.  Under  the  specific  provisions  of  the  Inter- 
nal Revenue  Code,  §276  (c),  Title  26  U.  S.  C.  A., 
§276  (c),  the  period  of  limitations  for  collection  of 
that  tax  lien  expired  February  18,  1940.  If  Rosebush 
had  signed  a  waiver  or  executed  any  writing  that 
would  extend  the  period  of  limitation  beyond  Febru- 
ary 18,  1934,  the  appeal  on  this  point  would  not  have 
been  taken.  But  the  trial  court  did  not  pass  upon  the 
question  of  the  Statute  of  Limitations  at  all,  although 
the  Statute  was  affirmatively  pleaded  (Tr.  105,  amend- 
ed reply)  and  Rosebush  had  testified  as  follows: 

"Q.  Now  did  you  as  a  taxpayer  ever  give  the 
United  States  Government  a  waiver  in  connec- 
tion with  an  offer  to  compromise  this  claim  of 
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tlieirs  you  have  testified  to  for  income  for  the 
year  1928^ 

"A.     Not  that  I  can  recall. 

*'Q.You  never  gave  them  a  waiver. 

**A.     Not  so  far  as  I  can  recall." 

(Tr.  163  Rosebush  deposition  35). 

And  neither  the  Government  nor  the  Collector  of 
Internal  Revenue  for  Wisconsin  adduced  any  testi- 
mony to  show  that  the  period  of  limitation  had  been 
extended  by  a  subsequent  agreement  in  writing  made 
before  the  expiration  of  the  period. 

On  the  other  hand,  the  record  shows  that  a  prima 
facie  case  at  least  was  made  to  the  effect  that  title 
to  the  chose  in  action  was  vested  in  appellant,  a  non- 
taxpayer,  on  July  27,  1937,  and  that  there  was  never 
any  effective  establishment  of  any  Federal  tax  lien 
at  any  time  and  the  purported  levy  on  an  intangible 
chose  in  action  was  made  subsequent  to  February  18, 
1940. 

Certainly  under  such  circumstances  a  court  of 
equity  may  enjoin  the  attempted  seizure  of  property 
by  a  writ  of  fieri  facias  issued  seven  years  after  the 
tax  lien  arose,  particularly  since  the  Federal  statutes 
provide  for  a  summary  method  for  the  enforcement 
of  tax  liens  on  both  personal  and  real  property  by 
distraint  and  sale  and  make  provision  for  distraint 
by  a  collector  outside  of  his  district.  (26  U.  S.  C.  A. 
3713,  3678,  Filipowicz  v.  Rothensies,  31  F.  Supp.  716). 

With  reference  to  the  period  of  six  years  after  as- 
sessment of  the  tax  as  being  the  Statute  of  Limitation 
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provided  for  in  Internal  Revenue  Code  276  (c),  Title 
26  U.  S.  C.  A.,  §276  (c),  it  has  been  held  that  the 
"sole  purpose  of  this  enactment  was  to  fix  a  time 
beyond  which  'steps  to  enforce  collection'  might  not 
be  initiated."  United  States  vs.  Ilavner,  101  F.  (2d) 
161,  165.  Such  a  provision,  when  contained  in  a  tax 
statute,  is  to  be  construed  liberally  in  favor  of  the 
taxpayer.  United  States  vs.  Updike,  281  U.  S.  489, 
496;  50  S.  Ct.  367;  Boivers  vs.  Netv  York  and  Alhany 
Lighterage  Co.,  273  U.  S.  346,  349;  47  S.  Ct.  389.  In 
the  latter  case  it  was  held  that  a  law  barring  "suits" 
and  "proceedings"  for  a  collection  of  income  and  ex- 
cess profits  tax  after  five  years  barred  collection  by 
distraint  proceedings  under  Revenue  Act  of  1921,  Sec. 
250  (d).  The  part  of  the  Act  that  has  a  bearing  fol- 
lows : 

"No  suit  ...  or  proceeding  for  the  collection 
of  any  such  taxes  .  .  .  shall  be  begim  after  the 
expiration  of  five  years  after  the  date  when  such 
return  is  filed." 

The  petition  there  insisted  that  the  word  "proceed- 
ing" referred  only  to  a  proceeding  in  court  and  meant 
the  same  as  "suit"  and  that  the  act  prescribed  no 
limits  against  the  collection  of  such  taxes  by  distraint. 
It  apparently  was  conceded  that  the  collection  of 
taxes  by  a  judicial  proceeding  would  come  within  the 
meaning  of  the  statute.  The  Supreme  Court,  in  dis- 
cussing the  methods  of  compelling  payment  of  taxes 
and  the  purpose  of  the  Statute  of  Limitations,  said: 

"There  are  two  methods  to  compel  payment. 
One  is  suit,  a  judicial  proceeding;  the  other  is 
distraint,    an    executive    proceeding.     The    word 
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"proceeding"  is  aptly  and  commonh^  used  to  com- 
prehend steps  taken  in  pursuit  of  either.  There 
is  nothing  in  the  language  or  context  that  indi- 
cates an  intention  to  restrict  its  meaning,  or  to 
use  ''suit"  and  "proceeding"  synonymously. 

"The  purpose  of  the  enactment  was  to  fix  a 
time  beyond  which  steps  to  enforce  collection 
might  not  be  initiated.  The  repose  intended  would 
not  be  attained  if  suits  only  were  barred,  leaving 
the  collector  free  at  any  time  to  proceed  by  dis- 
traint. In  fact  distraint  is  much  more  frequently 
resorted  to  than  is  suit  for  the  collection  of  taxes. 
The  miseliiefs  to  be  remedied  by  setting  a  time 
limit  against  distraint  are  the  same  as  those  elim- 
inated by  bar  against  suit.  Under  petitioner's 
construction  taxpayers  having  no  property  within 
reach  of  the  collector  would  be  protected  against 
stale  demands,  while  others  would  be  liable  to 
have  their  property  distrained  and  sold  to  pay 
like  claims.  The  result  tends  strongly  to  discredit 
petitioner 's  contention. ' ' 

In  the  Updike  case  a  six-year  limitation  on  a  court 
proceeding  to  collect  a  tax  was  held  applicable  to  a 
suit  to  recover  corporation  taxes  brought  against 
stockholders  as  transferrees  of  a  defunct  corporation's 
assets  under  Revenue  Act  1926  Sec.  278  (a)  (d),  280. 
The  principal  difference  there  was  whether  a  suit 
having  been  brought  more  than  six  years  after  the 
assessment  was  barred  by  the  following  provision  of 
Sec.  278: 

"(d)  Where  the  assessment  .  .  .  has  been  made 
(whether  before  or  after  the  enactment  of  this 
act)  within  the  statutory  period  of  limitation 
properly  applicable  thereto,  such  tax  may  be  col- 
lected by  distraint  or  by  proceeding  in  court 
(begun  before  or  after  the  enactment  of  this  act), 
but  only  if  begun  (1)  within  six  years  after  the 
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assessment  of  the  tax  ..."  26  U.  S.  C.  A.  1058, 
10()9. 

A  comparison  of  the  language  shows  that  it  cor- 
responds to  the  present  26  U.  kS.  C.  A.  276  (c)  that 
was  affirmatively  pleaded  by  the  intervenor  in  the 
case  at  bar  (amended  reply).  It  would  seem  that, 
if  the  period  of  limitation  has  run  in  favor  of  Rose- 
bush, as  to  property  in  Washington,  it  has  run  in 
favor  of  his  transferrees.  In  the  Updike  case  the 
Court  said  on  page  369 : 

"It  follows  that,  if  by  section  278  (d)  the 
period  of  limitation  had  run  in  favor  of  the  cor- 
poration, it  had  run  in  favor  of  the  transferrees. 
The  contention  of  the  government  that  the  sec- 
tion does  not  apply  under  the  facts  of  the  present 
case  depends  upon  the  meaning  of  the  phrase 
which  \Ye  have  italicized:  'Where  the  assessment 
.  .  .  has  been  made  .  .  .  tvithin  the  statutory  period 
of  limitation  properly  applicable  thereto,  such 
tax  may  be  collected  .  .  .  by  a  proceeding  in  court 
.  .  .  but  only  if  begun  (1)  within  six  years  after 
the  assessment  of  the  tax  .  .  .  '  The  argument  in 
effect,  is  this:  in  1920  when  the  assessment  w^as 
made,  there  was,  and  had  been,  no  provision  of 
law"  w^liieh  in  any  form  limited  the  time  for  as- 
sessing or  collecting  taxes,  and  therefore  an  as- 
sessment in  1920  of  1917  taxes  could  not  fulfill 
the  requirements  of  section  278  (d),  because,  in 
that  view%  there  w^as  no  'statutory  period  of  limi- 
tation properly  applicable  thereto;'  and,  assuming 
the  applicability  of  statutes  passed  after  1920, 
the  provision  in  these  statutes  is  that  the  assess- 
ment may  be  made  'at  any  time,'  and  that  is  not 
a  period  of  limitation  within  the  meaning  of  Sec- 
tion 278  (d),  for  the  word  'period'  connotes  a 
stated  interval  of  time  commonly  thought  of  in 
terms  of  years,  months,  and  days." 
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The  clear  intent  of  Section  276  (c)  as  applied  to 
the  facts  of  the  present  case  was  to  designate  the  ex- 
tent of  time  for  the  enforcement  of  the  tax  liability. 
The  Wisconsin  action  was  a  proceeding  begun  within 
six  years  after  assessment,  but  no  such  proceeding  to 
enforce  collection  was  brought  in  Washington  within 
six  years.  The  statutes  to  collect  the  tax  provide  for 
a  proceeding  either  by  distraint  or  by  court  action. 
Here  neither  method  was  pursued  in  Washington 
within  the  six-year  bar. 

This  Court  will  bear  in  mind  that  the  amount  and 
validity  of  the  assessment  of  February  18,  1934,  are 
not  challenged,  but  appellant  contends  that  Rosebush, 
never  having  signed  a  waiver  within  the  meaning  of 
Internal  Revenue  Code,  Section  276  (c).  Title  26  U.  S. 
C.  A.,  Section  276  (c),  (Tr.  163)  could  make  a  valid  as- 
signment of  a  chose  in  action  on  July  27, 1937,  in  Wash- 
ington that  would  have  precedence  over  a  tax  lien  con- 
cerning which  there  were  no  steps  to  enforce  in  Wash- 
ington within  six  years  of  its  inception.   (Tr.  99). 
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CONCLUSION 

It  is  the  contention  of  appellant,  Investment  and 
Securities  Co.,  that  the  lien  given  the  United  States 
under  the  statutory  provisions  hereinabove  set  forth 
is  purely  a  statutory  one  and  is  limited  strictly  to 
the  right  given  by  the  language  of  the  statute;  that 
said  lien  arose  with  the  filing  of  the  assessment  list 
with  the  Collector  of  Internal  Revenue  in  Milwaukee, 
Wisconsin,  on  February  18,  1934 ;  that  said  lien  never 
was  established  in  Washington  although  the  lien  be- 
came in  effect  a  judgment  in  favor  of  the  United 
States  which  gave  the  United  States  the  right  to  pur- 
sue property  by  a  distraint  or  by  a  court  proceeding 
under  the  pertinent  statutory  provisions  hereinabove 
set  forth  at  any  time  within  six  years  from  February 
18,  1934.  In  the  instant  case  no  lien  was  ever  estab- 
lished in  Washington  where  the  property  was  located. 
Therefore  it  should  be  determined  that  the  right, 
title  and  interest  of  the  appellant.  Investment  and 
Securities  Co.,  is  prior  and  superior  to  the  unenforcible 
lien  of  the  Federal  Government  and  that  the  decree 
in  the  instant  case  should  so  provide. 

Respectfully  submitted, 

WiTHERSPOON,  WiTHERSPOON  AND  KeLLEY, 

William  V.  Kelley, 

Attorneys  for  Appellant. 
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2  Avon  Rosefisweig  et  al. 

At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Thursday  the  ISth  day  of  July  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  three. 

Present:  The  Honorable:  C.  E.  Beaumont,  Dis- 
trict Judge. 

No.  16,108— Crim. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ARON  ROSENSWEIG  and 
ABE  ROSENSWEIG, 

Defendants. 

ORDER  THAT  INFORMATION  BE  FILED 
AND  FIXING  BOND 

On  motion  of  R.  F.  Duni,  Esq.,  Assistant  U.  S. 
Attorney,  appearing  for  the  Government,  who  pre- 
sents an  Information  to  the  Court  in  this  cause,  it  is 
ordered  that  the  said  Information  be  filed,  that  the 
bond  of  each  of  the  defendants  Aron  Rosensweig 
and  Abe  Rosensweig  be,  and  it  hereby  is,  fixed  in 
the  sum  of  $1,000.00  and  that  a  bench  warrant  be 
issued  for  the  apprehension  of  the  said  defendants. 
F.  M.  Harvey,  reporter,  present  and  reporting  the 
proceedings.  [2] 


vs.  United  States  of  America  3 

$1,000  Bond  B/W 
This  Information  contains  six  ((>)  Counts  charg- 
ing Aron  Rosensweig  and  Abe  Rosensweig  with  the 
violation  of  Revised  Maximum  Price  Regulation  No. 
169  and  Revised  Maximum  Price  Regulation  No. 
148,  isstied  pursuant  to  the  Emergency  Price  Con- 
trol Act  of  1942.  (The  maximum  penalty  on  each 
Count  consists  of  one  (1)  year  imprisonment  and/or 
a  fine  of  Five  Thousand  Dollars  ($5,000)  or  both, 
with  no  minimum  penalty  provided). 

ARON  ROSENSWEIG 
2501  East  Vernon, 
Vernon,  California 

ABE  ROSENSWEIG 
2501  East  Vernon 
Vernon,  California  [3] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  16108  Crim. 

UNITED  STATES  OF  AMERICA, 

Plaintiff. 

vs. 

ARON  ROSENSWEIG,  and 
ABE  ROSENSWEIG, 

Defendants. 

INFORMATION 

Comes  now  Charles  H.  Carr,  United  States  Attor- 
ney in  and  for  the  Southern  District  of  California, 
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Central  Division,  who  for  the  United  States  and  in 
its  behalf,  prosecutes  in  his  own  proper  person,  and 
with  leave  of  Court  first  had  and  obtained,  gives  the 
Court  here  to  understand  and  be  informed  as  fol- 
lows,to-wit:M  ,l\j^Al], 

COUNT  ONE  ^    ^ly,^  (4 

That  on  or  about  the  7th  day  of  May,  1943,  in  the 
City  of  Long^JBeach,  County  of  Los  Angeles,  State 
of  California,  in  the  district  aforesaid  and  in  the 
Central  Division  thereof  and  within  the  jurisdiction 
of  this  Court,  Aron  Rosensweig,  and  Abe  Rosen- 
sweig,  doing  business  as  the  Central  Packing  Com- 
pany, did  knowingly,  wilfully  and  unlawfully  offer 
for  sale,  sell  and  deliver  to  E.  E.  Surhart  at  501 
Daisy  Avenue,  Long  Beach,  California,  one  side  of 
U.S.  Grade  A^beef  weighing  296  i^ounds  for  the 
sum  of  $88.91,  which  said  side  of  U.S.  Grade  A  beef 
weighmg  296  pounds  had  a  maximum  price  of  $68.18 
under  the  provisions  of  Revised  Maximum  Price^ 
Regulation  169   (7  Fed.  Reg.  10381)   as  amended, 
Issued,  by  Leon  Henderson  as  Administrator  of  the 
Office  of  Price  Administration,  pursuant  to  Section 
2  of  the  Emergency  Price  Control  Act  of  1942 ;  con- 
trary to  the  form  and  effect  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States  of  America   (Emer- 
gency Price  Control  Act  of  1942,  Pub.  L.  421,  77th 
Cong.  2d  Sess.,  56  Stat.  23,  January  30,  1942).  [5] 
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COUNT  TWO 

That  on  or  about  the  7th  clay  of  May,  1943,  in  the 
City  of  Long  Beach,  County  of  Los  Angeles,  State 
of  California,  in  the  district  aforesaid  and   in  the 
Central  Division  thereof  and  within  the  jurisdiction 
of  this  Court,  Aron  Rosensweig,  and  Abe  Rosen- 
sweig,  doing  business  as  Central  Packing  Company, 
did   wilfully,   knowingly   and   unlawfully   fail   and 
neglect  to  make  and  preserve  complete  and  accurate 
records  of  the  sale  of  one  side  of  U.  S.  Grade  A  beef 
weigning  296  pounds  to  E.  E.  Surharf,"  showing  the 
date  thereof,  the  name  and  address  of  the  buyer, 
the  quantity  and  grade  of  said  side  of  U.  S.  Grade  A 
beef  and  the  price  charged  or  received  therefor,  in 
that  defendants  made  an  entiy  in  the  records  of  the 
Central  Packing  Company  on  Central  Packing  Com- 
pany Invoice  No.  9698  dated  May  7,  1943,  showing 
the  sale  of  said  side  of  U.  S.  Grade  A  beef  to  E.  E. 
Surhart  for  the  price  of  $68.18,  while  the  actual 
price  charged  and  received  for  said  side  of  U.  S. 
Grade  A  beef  was  $88.91 ;  all  of  which  facts  as  to 
the  price  charged  and  received  for  said  side  of  Grade 
A  beef  were  know^i  to  the  defendants  at  the  time  of 
the  making  of  said  invoice;  that  said  entry  on  said 
invoice  was  false  at  the  time  of  making  of  said 
record,  in  violation  of  the   provisions  of  Revised 
Maximum  Price  Regulation  No.  169  (7  Fed.  Reg. 
10381)   as  amended,  issued  by  Leon  Henderson  as 
Administrator  of  the  Office  of  Price  Administration, 
pursuant  to  Section  2  of  the  Emergency  Price  Con- 
trol Act  of  1942;  contrary  to  the  form  and  effect 
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of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  United  States 
of  America  (Emergency  Price  Control  Act  of  1942, 
Pub.  L.  421,  77th  Cong.  2d  Sess.,  56  Stat.  23,  Jan- 
uary 30,  1942).  [6] 

COUNT  THREE 

That  on  or  about  April  15,  1943,  in  the  City  of 
Long  Beach,  County  of  Los  Angeles,  State  of  Cali- 
fornia, in  the  District  aforesaid  and  in  the  Central 
Division  thereof,  and  within  the  jurisdiction  of  this 
Court,  Aron  Rosensweig  and  Abe  Rosensweig,  doing 
business  as  Central  Packing  Company,  hereinafter 
called  "the  defendants",  did  make  a  sale  of  certain 
meat  products  to  E.  E.  Surhart;  that  said  defend- 
ants did  knowingly,  wilfully  and  unlawfully  give  a 
false  invoice,  covering  said  sale  of  said  meat  prod- 
ucts, in  that  said  defendants  did  give  an  invoice 
covering  said  sale  on   Central   Packing   Company 
invoice  No.  9373,  dated  April  15,  1943,  showing  the 
total  prTce  charged  and  received  for  the  meat  prod- 
ucts listed  on  said  invoice  No.  9373  to  be  $164.71, 
whereas  _in  truth  apd  in  fact,  as  the  defendants  then 
and  there  well  knew,  the  total  price  charged  and 
received  for  the  meat  items  shown  in  invoice  No. 
"9373  was  $189.46,  in  violation  of  Revised  Maximum 
Price  Regulation  No.  169  (7  Fed.  Reg.  10381)  as 
amended,  issued  by  Leon  Henderson  as  Administra- 
tor of  the  Office  of  Price  Administration,  pursuant 
to  Section  2  of  the  Emergency  Price  Control  Act  of 
1942,  and  in  violation  of  Revised  Maximum  Price 
Regulation  No.  148  (7  Fed.  Reg.  8609)  as  amended, 
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issued  by  Leon  Henderson  as  Administrator  of  the 
Office  of  Price  Administration,  pursuant  to  Section 
2  of  the  Emergency  Price  Control  Act  of  VM2 
(Emergency  Price  Control  Act  of  1942,  Pub.  L,  421, 
77th  Cong.  2d  Sess.,  56  Stat.  23,  January  30,  1942)  ; 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States.  [7] 

COUNT  FOUR 

That  on  or  about ^pril  24,  1943.  in  the  City  of 
Long  Beach,  County  of  Los  Angeles,  State  of  Cali- 
fornia, in  the  District  aforesaid  and  in  the  Central 
Division  thereof,  and  within  the  jurisdiction  of  this 
Court,  Aron  Rosensweig  and  Abe  Rosen sweig,  doing 
business  as  Central  Packing  Company,  hereinafter 
called  ''the  defendants",  did  make  a  sale  of  certain 
meat  products  to  E.  E.  Surhart;  that  said  defend- 
ants did  knowingly,  wdlfully  and  unlawfully  give  a 
false  invoica_£Dvering  said  sale  of  said  meat  prod- 
ucts, in  that  said  defendants  did  give  an  invoice 
covering  said  sale  on  Central  Packing  Company 
invoice  No.  9439,^  dated  April  24,  1943,  showing  the 
total  price  charged  and  received  for  the  meat  prod- 
ucts listed  on  said  invoice  No.  9439  to  be  $292.13, 
whereas  in  truth  and  in  fact,  as  the  defendants  then 
and  there  well  knew,  the  total  price  charged  and 
received  for  the  meat  items  shown  in  invoice  No. 
9439  was  $354.46,  in  violation  of  Revised  Maximum 
Price  Regulation  No.  169  (7  Fed.  Reg.  10381)  as 
amended,  issued  by  Leon  Henderson  as  Administra- 
tor of  the  Office  of  Price  Administration,  pursuant 
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to  Section  2  of  the  Emergency  Price  Control  Act  of 
1942,  and  in  violation  of  Revised  Maximum  Price 
Regulation  No.  148  (7  Fed.  Reg.  8609)  as  amended, 
issued  by  Leon  Henderson  as  Administrator  of  the 
Ofiice  of  Price  Administration,  pursuant  to  Section 
2  of  the  Emergency  Price  Control  Act  of  1942 
(Emergency  Price  Control  Act  of  1942,  Pub.  L.  421, 
77th  Cong.  2d  Sess.,  56  Stat.  23,  January  30,  1942)  ; 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States.  [8] 

COUNT  FIVE 

That  on  or  about  May  25,  1943,  in  the  City  of 
Long  Beach,  County  of  Los  Angeles,  State  of  Cali- 
fornia, in  the  District  aforesaid  and  in  the  Central 
division  thereof,  and  within  the  jurisdiction  of  this 
Court,  Aron  Rosensweig  and  Abe  Rosensweig,  doing 
business  as  Central  Packing  Company,  hereinafter 
called  "the  defendants",  did  wilfully,  knowingly  and 
unlawfull}^  fail  and  neglect  to  make  andj2reserye 
complete  and  accurate  records  of  the  sale  of  one 
U.  S.  Grade  A  hvv\'  carcass,  weighing  538  pounds,  to 
Powcl]  t^'  Dinsinure,  Long  Beach,  California,  show- 
ing the  date  thereof,  the  name  and  address  of  seller, 
the  grade  and  weight  of  said  LT.  S.  Grade  A  beef 
carcass,  and  the  price  charged  or  received  therefor, 
in  that  defendants  made  an  entryjn  the  records  of 
Central  Packing  "Company  on  Central  Packing 
Company  invoice  No.  9698,  dated  May  25,  1943, 
showing  the  sale  of  said  Grade  A  beef  carcassjto^ 
Powell  &  Dinsmp.re  for  the  price  of  $.12aj4  while 
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the  actual  price  charged  and  received  for  said  Grade 
A  beef  carcass  was  $1(31.40^  gill  of  which  facts  as  f?7 
t'he  price  charged  and  received  for  said  U.  S.  Grade 
A  beef  carcass  were  known  to  the  defendants  at  the 
time  of  the  making  of  said  invoice;  that  said  entry 
on  said  invoice  was  false  at  the  time  of  making  aid 
records,  in  violation  of  the  provisions  of  Revised 
Maximum  Price  Regulation  No.  169  (7  Fed.  Reg. 
10381),  as  amended,  issued  by  Leon  Henderson  as 
Administrator  of  the  Office  of  Price  Administration, 
pursuant  to  Section  2  of  the  Emergency  Price  Con- 
trol Act  of  1942  (Emergency  Price  Control  Act  of 
1942,  Pub.  L.  421,  77th  Cong.  2d  Sess.,  56  Stat.  23, 
January  30,  1942)  ;  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States.  [9] 

COUNT  SIX 

That  on  or  about  May  7,  1943,  in  the  City  of  Long 
Beach,  County  of  Los  Angeles,  State  of  California, 
in  the  District  aforesaid,  and  in  the  Central  Division 
thereof,  and  within  the  jurisdiction  of  this  Court, 
Aron  Rosensw^eig  and  Abe  Rosensweig,  doing  busi- 
ness as  Central  Packing  Company,  hereinafter 
called  ''the  defendants",  did  make  a  saje.of  certain 
meat  products  to  Arrow  Meat  Company,  of  Long 
Beach,  California;  that  said  defendants  did  know- 
ingly, wilfully  and  unlawfully  give  a  false  invoice 
covering  said  sale  of  said  meat  products,  in  that  said 
defendants  did  give  an  invoice  covering  said  sale  on 
Central  Packing  Company  invoice  No.^9556^  dated 
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May  7,  1943,  showing  the  total  price  charged  and 
received  for  the  meat  products  listed  on  said  invoice 
No.  9556  to  be  $184.52,  whereas  in  truth  and  in  fact, 
as  the  defendants  then  and  there  well  knew,  the  total 
price  charged  and  received  for  the  meat  items  shown 
on  invoice  No.  9556  was  $206.70,  in  violation  of  Re- 
vised Maximum  Price  Regulation  No.  148  (7  Fed. 
Reg.  8609)  as  amended,  issued  by  Leon  Henderson 
as  Administrator  of  the  Office  of  Price  Administra- 
tion, pursuant  to  Section  2  of  the  Emergency  Price 
Control  Act  of  1942  (Emergency  Price  Control  Act 
of  1942,  Pub.  L.  421,  77th  Cong.  2d  Sess.,  56  Stat.  23, 
January  30,  1942) ;  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States. 

Wherefore,  said  United  States  Attorney  prays 
that  process  of  this  Court  be  issued  against  Aron 
Rosensweig  and  Abe  Rosensweig  and  that  they  be 
dealt  with  according  to  law. 

CHARLES  H.  CARR 

United  States  Attorney 
By  CHARLES  H.  VEALE 

Assistant  United  States 
Attorney  [10] 

VERIFICATION 

State  of  California 
County  of  Los  Angeles 
United  States  of  America — ss. 

George  Vallance,  being  first  duly  sworn,  upon 
oath  deposes  and  says: 


vs.  United  States  of  America  11 

That  he  is  an  employee  of  the  United  States 
Government,  to-wit,  an  Investigator  for  the  Office 
of  Price  Administration,  an  agency  of  the  United 
States  Government;  that  in  the  course  of  his  duty 
as  in  Investigator  for  the  Office  of  Price  Adminis- 
tration he  made  an  investigation  of  the  matters  set 
forth  and  mentioned  in  the  above  and  foregoing 
Information  against  Aron  Rosensweig  and  Abe 
Rosensweig;  that  he  has  read  the  above  and  fore- 
going Information  and  knows  the  contents  thereof 
and  that  the  matters  set  forth  therein  are  true  to 
the  best  of  his  knowledge  and  belief. 

GEORGE  VALLANCE 

Subscribed  and  Sworn  to  before  me  this  14th  day 
of  July,  1943 

[Notarial  Seal]  ESTHER  BLAISDELL 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California 

My  Commission  Expires  May  14,  1946 

[Endorsed] :     Filed  July  15,  1943.  [11] 


[Title  of  District  Court  and  Cause.] 
DEMURRER 

The  defendants,  Aron  Rosensweig  and  Abe  Rosen- 
sweig, demur  to  the  information  herein  upon  the 
following  grounds: 

1.  That  said  information  and  each  and  every 
count  thereof  do  not  state  facts  sufficient  to  consti- 
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tute  an  offense  against  the  United  States  or  the  laws 
thereof. 

2.  That  the  affidavit  supporting  the  information 
set  forth  in  counts  1,  2,  3,  4,  5  and  6  is  not  sufficiently 
definite  so  as  to  inform  the  defendants  as  to  whether 
or  not  affiant  was  pei'sonally  present  at  the  time  the 
alleged  acts  set  out  in  said  counts  were  committed. 

3.  That  the  counts  setting  forth  the  information, 
mainly  counts  1,  2,  3,  4,  5  and  6,  do  not  sufficiently 
state  whether  or  not  the  sales  were  made  by  the  de- 
fendants jointl3%  or  by  one  of  the  defendants,  or  by 
one  of  the  defendants  acting  as  the  agent  of  the 
other  defendant  or  of  both  of  them. 

4.  That  the  Emergency  Price  Control  Act  of 
1942,  upon  [12]  which  the  information  is  based,  is 
an  improper  use  of  the  war  power  by  Congress  and 
is  also  an  improper  delegation  by  Congress  of  its 
legislative  function  to  an  administrative  agency. 

5.  That  the  Emergency  Price  Control  Act  of 
1942  and  the  Revised  Maximum  Price  Regulation 
No.  169  and  the  Revised  Maximum  Price  Regulation 
No.  148  deprive  defendants  of  their  rights  under 
the  fourth  amendment  and  the  fifth  amendment  to 
the  Constitution  of  the  United  States  of  America. 

Wherefore,  defendants  demand  judgment  dis- 
missing the  information  and  discharging  them  from 
custody. 

Yours  respectfully, 

SAMUEL  MIRMAN 

Attorney   for   demurring   de- 
fendants. 
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Dated:     July  27,  1943. 

To:     Charles  H.  Carr,  Esq., 
United  States  Attorney 

POINTS  AND  AUTHORITIES  IN  SUPPORT 
OF  DEMURRER 

1.  The  U.  S.  District  Court  can  pass  on  the  con- 
stitutionality of  any  act  of  Congress, 

Brown  v.  O'Connor  49  Federal  Supplement 
943 

2.  By  fixing  price  of  commodity  to  be  sold  at  an 
arbitrary  figure  derived  by  the  Office  of  Price  Ad- 
ministrator, the  defendants  are  deprived  of  their 
property  without  due  process  of  law. 

Fourth  Amendment  to   the   Constitution  of 

United  States  of  America. 
Fifth    Amendment    to    the    Constitution    of 

United  States  of  America. 

3.  If  information  is  made  the  basis  of  arrest, 
there  must  be  a  supporting  affidavit  setting  forth 
the  facts  on  which  the  information  is  based. 

Weeks  v.  United  States  216  F  292. 
Volner  v.  United  States  2  F2nd  551. 

[Endorsed:]     Filed  Jul.  27,  1943.  [13] 


At  a  stated  term,  to-wit :  The  February  Term,  A. 
D.  1943,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the   Southern  District   of  California,   held  at   the 
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Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Monday  the  2nd  day  of  Aug-ust  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and/^three. 

Present:  The  Honorable  Ben  Harrison  District 
Judge. 

[Title  of  Cause.] 

No.  16,108-Crim. 

PLEA  OF  NOT  GUILTY 

This  cause  coming  on  for  hearing  on  motion  of 
defendants  to  quash  the  Information  herein,  plea 
in  abatement,  demurrer  to  Information,  and  for  plea 
of  the  defendants;  Ray  Kinnison,  Esq.,  Assistant 
U.  S.  Attorney,  appearing  for  the  Government; 
Samuel  Mirman,  Esq.,  appearing  as  counsel  for  the 
defendants;  John  Q.  Bybee,  Court  Reporter,  being 
present  and  reporting  the  proceedings;  the  defend- 
ants Aron  Rosensweig  and  Abe  Rosensweig  being 
present  in  Court: 

Attorney  Kinnison  states  he  submits  the  case 
without  argument;  Attorney  Mirman  argues  to  the 
Court  as  to  the  law  of  this  case ;  the  Court  makes  a 
statement  and  orders  said  motion  to  quash,  plea  in 
abatement,  and  demurrer,  overruled ;  an  exception  is 
allowed  each  defendant  to  the  rulings  of  the  Court. 

Each  defendant  now  enters  his  separate  plea  of 
not  guilty  to  the  six  charges  contained  in  the  Infor- 
mation, and  it  is  ordered  that  this  cause  be,  and  it 
hereby  is,  set  for  trial  for  August  13,  1943,  at  10 
A.  M.,  before  a  jury.  [14] 
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At  a  stated  term,  to-wit:  The  February  Term,  A. 
D.  1943,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Wednesday  the  11th  day  of  August  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  three. 

Present:  The  Honorable  Den  Harrison  District 
Judge. 

[Title  of  Cause.] 

No.  16,108-Crim. 

PLEA  OF  GUILTY  ON  COUNTS  1  AND  3 

This  cause  coming  on  for  change  of  j^lea  of  the 
defendants  Aron  Rosensweig  and  Abe  Rosensweig; 
Ray  Kinnison,  Esq.,  Assistant  U.  S.  Attorney,  ap- 
pearing for  the  Government ;  Samuel  Mirman,  Esq., 
appearing  as  counsel  for  the  defendants;  C.  W. 
McClain,  Court  Reporter,  being  present  and  report- 
ing the  proceedings ;  the  said  defendants  being  pres- 
ent in  court  on  bond: 

On  motion  of  Attorney  Mirman,  John  W.  Preston, 
Esq.,  is  associated  as  counsel  for  the  defendants. 

Attorney  Preston  makes  a  statement.  With  the 
permission  of  the  Court  and  U.  S.  Attorney,  each 
of  the  said  defendants  now  changes  his  plea  from 
not  guilty  to  guilty  to  counts  1  and  3,  and  it  is  or- 
dered that  this  cause  be,  and  it  hereby  is,  referred 
to  the  Probation  Officer  for  investigation  and  report, 
and  that  hearing  thereon  and  sentence  on  counts  1 
and  3  is  continued  to  August  30,  1943,  at  10  A.  M. 

Counts  2,  4,  5,  and  6  are  ordered  off  calendar.  [15] 
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At  a  stated  term,  to-wit:  The  February  Term,  A. 
D,  1943,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Monday  the  30th  day  of  August  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  three. 

Present:  The  Honorable:  Ben  Harrison  District 
Judge. 

[Title  of  Cause.] 

No.  16,108-Crim. 

HEARING    ON    REPORTS    OF    PROBATION 

OFFICER 

This  cause  coming  on  for  hearing  on  reports  of 
the  Probation  Officer  and  sentence  of  the  defendants 
Aron  Rosensweig  and  Abe  Rosensweig  on  counts  1 
and  3  of  the  Information  herein ;  Ray  H.  Kinnison, 
Esq.,  Assistant  U.  S.  Attorney,  appearing  for  the 
Government ;  Samuel  Mirman  and  John  W.  Preston, 
Esqs.,  appearing  as  counsel  for  the  defendants;  H. 
A.  Dewing,  Court  Reporter,  being  present  and  re- 
porting the  proceedings ;  the  defendants  being  pres- 
ent in  Court;  Attorney  Preston  makes  a  statement 
on  behalf  of  the  defendants;  Attorney  Kinnison 
makes  a  statement ;  the  Court  makes  a  statement  and 
pronounces  judgment  against  the  defendants  as 
follows:  [16] 
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District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Central  Division. 

No.  16108     Criminal  Information  in  six  r-ounts  for 
violation  of  U.S.C.,  Title 

UNITED  STATES 

vs. 
ARON  ROSENSWEIG 

Sees.  Emergency  Price  Control  Act  of  1942. 

JUDGMENT  AND  COMMITMENT 

On  this  30th  day  of  August,  1943,  came  the  United 
States  Attorney,  and  the  defendant  Aron  Rosen- 


sweig  appearing  m  proper  person,  and  by  his  at- 
torneys, Samuel  Mirman  and  John  W.  Preston, 
Esqs.,  and. 

The  defendant  ^havin£^b^en„CQii¥ictad„^^ 
^f  Guilty  of  the  offense  charged  in  the  Information 
in  the  above-entitled  cause,  to  wit:  Count  one;  did 
knowingly,  wilfully  and  unlawfully  offer  for  sale, 
sell  and  deliver  to  E.  E.  Surhart,  one  side  of  beef 
for  sum  $88.91,  which  side  of  beef  had  a  maximum 
price  of  $68.18;  etc.,  and  Count  three;  did  knov;- 
ingiy,  wilfully  and  unlawfully  give  a  false  invoice 
No.  9373,  to  E.  E.  Surhart,  etc.,  as  more  fully  set 
forth  in  the  said  two  counts  of  the  Information ;  and 
the  defendant  having  been  now  asked  whether  he  has 
anything  to  say  why  judgment  should  not  be  pro- 
nounced against  him,  and  no  sufficient  cause  to  the 
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contrary  being  shown  or  appearing  to  the  Court,  it 
Is  By  the  Court 

Ordered  and  Adjudged  that  the  defendant,  having 
been  found  guilty  of  said  offenses,  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  the 
period  of  thirty  (30)  days  in  a  jail  and  pay  a  fine 
unto  the  United  States  of  America  in  the  sum  of  One 
thousand  ($1000.)  Dollars  on  count  one;  and  it  is 
further  ordered  that  the  imposition  of  sentence  on 
comit  three , is  suspended  for  the  period  of  two  (2) 
years^and  defciKlaut  is  placed  on  j^trobation  for  said 
period  of  two  years  commencing  at  the  expiration 
of  the  sentence  on  count  one  on  the  condition  that 
the  defendant  shall  not  wilfully  violate  any  of  the 
price  regulations  or  any  law  made  to  supercede  them, 
and  that  said  defendant  be  further  imprisoned  until 
payment  of  said  fine,  or  until  said  defendant  is 
otherw^ise  discharged  as  provided  by  law. 

It  Is  Further  Ordered  that  execution  of  the  above 
judgment  is  stayed  for  the  period  of  five  days  from 
today  at  10  A.  M.  Counts  2,  4,  5  and  6  are  ordered 
dismissed...  "  

It  Is  Further  Ordered  that  the  Clerk  deliver  a  cer- 
tified copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  same  shall  serve  as  the  commitment  herein 
on  count  one. 

(Signed)  BEN  HARRISON 

United  States  District  Judge. 

Rec'd  9-2-43. 

[Endorsed :]     Filed  Aug  30, 1943.  [17] 
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District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Central  Division. 

No.  16108     Criminal  Information  in  six  counts  for 
violation  of  U.S.C,  Title 

UNITED  STATES 

vs. 

ABE  ROSENSWEIG 

Sees.  Emergency  Price  Control  Act  of  1942. 

JUDGMENT  AND  COMMITMENT 

On  this  30th  day  of  August,  1943,  came  the  United 
States  Attorney,  and  the  defendant  Abe  Rosensweiff 

-ri    I  - ■ 

appearing  in  proper  person,  and  by  his  attorneys, 
Samuel  Mirman  and  John  W.  Preston,  Esqs.,  and, 
The  defendant  having  been  convicted  on  his  plea 
of  Guilty  of  the  offense  charged  in  the  Information 
in  the  above-entitled  cause,  to  wit:  Count  one;  did 
knowingly,  wilfully  and  unlawfully  offer  for  sale, 
sell  and  deliver  to  E.  E.  Surhart,  one  side  of  beef  for 
sum  $88.91,  which  side  of  beef  had  a  maximum  price 
of  $68.18 ;  etc.,  and  Count  three ;  did  knowingly,  wil- 
fully and  unlawfully  give  a  false  invoice  No.  9373,  to 
E.  E.  Surhart,  etc.,  as  more  fully  set  forth  in  the 
said  two  counts  of  the  Information ;  and  the  defend- 
ant having  been  now  asked  whether  he  has  anything 
to  say  why  judgment  should  not  be  pronounced 
against  him,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court,  It  Is  By  the 
Court 
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\ 
\  Ordered  and  Adjudged  that  the  defendant,  having 

V-  ,  fL  been  found  guilty  of  said  offenses,  is  hereby  ordered 
to  pay  a  fine  unto  the  United  States  of  America  in 
the  siun  of  one  thousand  ($1000.)  dollars^  on  count 
one ;  and  it  is  further  ordered  that  the  imposition  of 
sentence  on  count  three  is  suspended  for  the  period 
of  two  (2)  years  and  defendant  is  placed  on  proba- 
tion, for  said  period  of  two  years  after  the  payment 
of  said  fine  on  count  one  on  the  condition  that  the 
defendant  shall  not  wilfully  violate  any  of  the  price 
regulations  or  any  law  made  to  supercede  them  and 
that  said  defendant  be  further  imprisoned  until  pay- 
ment of  said  fine,  or  until  said  defendant  is  other- 
wise discharged  as  provided  by  law. 

It  Is  Further  Ordered  that  execution  of  the  above 
judgment  is  stayed  for  the  period  of  five  days  from 
today  at  10  A.  M.  Counts  2,  4,  5  and  6  are  ordered 
dismissed. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein  if  said  fine  on  count  one  is  not  paid. 

(Signed)  BEN  HARRISON 

United  States  District  Judge. 

Rec'd.  9-2-43. 

[Endorsed:]     Filed  Aug  30,  1943.  [18] 
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At  a  stated  term,  to-wit:  Tlio  February  Term,  A. 
D.  1943,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Thurs.  the  2nd  day  of  Sept.  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  three. 

Present:  The  Honorable  Ben  Harrison  District 
Judge. 

[Title  of  Cause.] 

No.  16,108-Crim. 

ORDER  DENYING  PLEA  TO  WITHDRAW 
PLEA  OF  GUILTY  AND  ALSO  STAYING 
SENTENCE  FOR  FIVE  DAYS. 

This  cause  coming  on  for  hearing  on  motion  of  de^ 
fendants  for  an  order  vacating  judgments,  setting 
aside  sentences,  granting  defendants  the  right  to   , 
withdraw  their  plea  of  guilty  and  to  re-enter  their  ' 
pleas  of  not  guilty,  and  for  a  new  trial,  pursuant  to 
notice  and  motion  filed  August  31,  1943;  Chas.  H^ 
Carr,  Esq.,  United  States  Attorney,  and  Ray  H. 
Kinnison,  Esq.,  Assistant  L^.  S.  Attorney,  api^earing 
for  the  Government ;  John  W.  Preston  and  Samuel 
Mirman,  Esqs.,  appearing  as  counsel  for  the  defend- 
ants ;  C.  W.  McClain,  Court  Reporter,  being  present 
and  reporting  the  proceedings;  Attorney  Preston  is 
called,  sworn,  and  testifies,  and  argues;  Attorney 
Carr  argues ;  Attorney  Preston  argues  further.  It  is 
ordered  that  this  matter  stand  submitted. 
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Later,  it  is  ordered  that  motion  of  defendants  for 
order  vacating  judgments  and  setting  aside  sen- 
tences, motion  of  defendants  for  order  granting  de- 
fendants the  right  to  withdraw  their  plea  of  guilty, 
and  to  re-enter  their  pleas  of  not  guilty,  and  motion 
for  a  new  trial,  be,  and  the  same  hereby  are,  denied; 
exception  to  defendants. 

It  is  ordered  that  execution  of  sentences  of  de- 
fendants be,  and  it  hereby  is,  stayed  for  an  addi- 
tional period  of  five  days.  [19] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant : 

Aron  Rosensweig,  2501  East  Vernon  Avenue,  Los 
Angeles,  California. 

Name  and  Address  of  Appellant 's  Attorneys : 

John  W.  Preston  and  Samuel  Mirman,  712  Rowan 
Building,  458  South  Spring  Street,  Los  Angeles, 
California. 

Offense:  Violation  of  Emergency  Price  Control 
Act  of  1942,  56  Stat.  23,  January  30,  1942.  Count 
One :  Did  knowingly,  wilfully  and  unlawfully  offer 
for  sale,  sell  and  deliver  to  E.  E.  Surhart,  one  side 
of  beef  for  sum  $88.91,  which  side  of  beef  had  a 
maximum  price  of  $68.18;  etc.,  and  Count  Three: 
Did  knowingly,  wilfully  and  unlawfully  give  a  false 
invoice  No.  9373,  to  E.  E.  Surhart,  etc.,  as  more  fully 
set  forth  in  the  said  two  counts  of  the  Information. 

Date  of  Judgment:     August  30,  1943.  [20] 
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Brief  Description  of  Judgment  or  Sentence : 

That  defendant  is  guilty  of  the  offense  as  charged 
in  Counts  One  and  Three  of  the  Information  and 
Counts  2,  4,  5  and  6  dismissed;  that  defendant  be 
imprisoned  for  thirty  (30)  days  in  a  jail  and  pay 
a  fine  unto  the  United  States  of  America  in  the  sum 
of  One  Thousand  ($1000.00)  Dollars  on  Count  One; 
and  it  is  further  ordered  that  the  imposition  of 
sentence  on  Count  Three  is  suspended  for  the 
period  of  two  (2)  years  and  defendant  is  placed  on 
probation  for  said  period  of  two  years  commencing 
at  the  expiration  of  the  sentence  on  Count  One  on 
the  condition  that  the  defendant  shall  not  wilfully 
violate  any  of  the  price  regulations  or  any  law 
made  to  supercede  them. 

Name  of  Prison  Where  Now^  Confined  If  Not  on 
Bail: 

Remanded  and  now^  held  by  United  States  Mar- 
shal/. 

I,  the  above  named  Appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  above-mentioned 
on  the  grounds  set  forth  below. 

I  elect  not  to  enter  upon  the  service  of  sentence 
pending  appeal. 

Dated:     September  3rd,  1943. 

ARON  ROSENSWEIG 
Appellant 
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GROUND  OF  APPEAL: 

1.  That  the  Information  and  each  count  thereof 
fail  to  charge  a  public  offense  against  the  laws  of 
the  United  States  of  America. 

2.  That  the  trial  court  should  have  sustained 
appellant's  demurrer  to  the  Information  and  to 
each  count  thereof. 

3.  That  the  Information  and  each  count  thereof 
fail  to  state  facts  sufficient  to  constitute  a  public 
offense  against  the  laws  of  the  United  States  of 
America. 

4.  That  the  trial  court  should  have  granted  ap- 
pellant's motion  to  quash  the  Information. 

5.  That  the  Emergency  Price  Control  Act  of 
1942  (56  Stats.  23,  [21]  January  30,  1942)  and  par- 
ticularly Sections  2  and  201,  are  void  as  an  at- 
tempted delegation  of  legislative  power  to  an  Ad- 
ministrator in  violation  of  Article  One,  Section  One 
of  the  Constitution  of  the  United  States  of  America. 

6.  That  the  Emergency  Price  Control  Act  of 
1942  and  particularly  Section  2  thereof,  in  delegat- 
ing power  to  the  Price  Administrator  to  establish 
and  maintain  maximum  prices  for  commodities,  vio- 
lates Article  One,  Section  One,  of  the  Constitution 
of  the  United  States  of  America  and  is  void  in  that 
it  fails  to  prescribe  adequate  standards  to  guide  the 
Administrator  in  the  exercise  of  the  power  granted. 

7.  The  Emergency  Price  Control  Act,  as  applied 
to  appellant,  denies  him  due  process  of  law  in 
derogation  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  of  America,  and  is  there- 
fore unconstitutional  and  void. 
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8.  That  Maximum  Price  Regulation  169,  promul- 
gated by  the  Price  Administrator,  fixing  maximum 
wholesale  prices  for  beef,  is  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States 
and  void  in  that  the  Administrator,  in  fixing  such 
prices,  failed  to  give  due  consideration  to  the  vari- 
ous factors  affecting  cost  of  production  and  distri- 
bution of  meat  in  the  industry  as  a  whole. 

9.  That  the  Emergency  Price  Control  Act  of 
1942  denies  appellant  the  due  process  of  law  guaran- 
teed him  by  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  in  that  by  Sees.  203  and 
204(d)  of  said  Act,  the  forum  in  which  appellant  is 
prosecuted  for  a  violation  of  said  Act  and  the  Maxi- 
mum Price  Regulation  promulgated  pursuant 
thereto,  is  precluded  from  questioning  the  validity 
of  said  Act  and  Regulation. 

10.  That  the  Emergency  Price  Control  Act  of 
1942,  and  particularly  sections  2  and  3  thereof,  are 
as  to  appellant  void  in  that  arbitrary,  unreasonable 
and  discriminatory  classifications  of  commodities 
and  prices  are  created  in  violation  of  the  Fifth 
Amendment  to  the  [22]  Constitution  of  the  United 
States. 

11.  That  Maximum  Price  Regulation  169,  for  a 
violation  of  which  appellant  was  convicted,  deprives 
appellant  of  due  process  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States  in  that  said 
Regulation  unlawfully  classifies  appellant  as  a 
w^holesaler  of  a  commodity  processed  from  an  agri- 
cultural commodity. 
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12.     That  the  failure  of  the  Price  Administrator 
to  fix  or  regulate  the  price  of  livestock  prior  to 
promulgating  Maximum  Price  Regulation  169,  for  a 
violation  of  which  appellant  was  convicted,  rendered 
said  Regulation  invalid  because  in  violation  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States. 
J       13.     That  the  trial  court  was  without  jurisdiction 
/    to  enter  said  judgment  and  sentence  as  to  Appellant 
I    because  of  the  promises  made  to  the  Appellant  by 
I    the  Assistant  United  States  District  Attorney  that 
I     the   Probation   Officer,   if   Appellant   would   plead 
I     guilty  to  two  counts,  would  recommend  to  the  Judge 
of  said  Court  that  a  fine  of  not  to  exceed  One  Hun- 
dred Twenty-five  ($125.00)  Dollars  on  each  Count 
of  the  Information  so  plead  to  by  Appellant,  would 
«be  imposed. 

14.  That  the  trial  court  erred  and  committed  an 
abuse  of  discretion  in  refusing  to  vacate  the  judg- 
ment and  sentence  as  to  Appellant,  grant  him  a  new 
trial,  and  permit  him  to  withdraw  his  plea  of  guilty 
and  enter  a  plea  of  not  guilty  to  each  Coimt  of  the 
Information. 

[Endorsed] :     Filed  Sept.  3,  1943.  [23] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant: 

Abe  Rosensweig,  2501  East  Vernon  Avenue,  Los 
Angeles,  California. 

Name  and  Address  of  Appellant's  Attorneys: 

John  W.  Preston  and  Samuel  Minnan,  712  Rowan 
Building,  458  South  Spring  Street,  Los  Angeles, 
California. 

Offense:  Violation  of  Emergency  Price  Control 
Act  of  1942,  56  Stat.  23,  January  30,  1942.  Count 
One :  Did  knowingly,  wilfully  and  unlawfully  offer 
for  sale,  sell  and  deliver  to  E.  E.  Surhart,  one  side 
of  beef  for  sum  $88.91,  which  side  of  beef  had  a 
maximum  price  of  $68.18;  etc.,  and  Count  Three: 
Did  knowingly,  wilfully  and  unlawfully  give  a  false 
invoice  No.  9373,  to  E.  E.  Surhart,  etc.,  as  more  fully 
set  forth  in  the  said  two  counts  of  the  Information. 

Date  of  Judgment:     August  30,  1943.  [24] 

Brief  Description  of  Judgment  or  Sentence : 

That  defendant  is  guilty  of  the  offense  as  charged 
in  Counts  One  and  Three  of  the  Information  and 
Counts  2,  4,  5  and  6  dismissed ;  that  defendant  pay 
a  fine  unto  the  United  States  of  America  in  the  sum 
of  One  Thousand  ($1,000.00)  Dollars  on  Count  One; 
and  that  the  imposition  of  sentence  on  Coimt  Three 
is  suspended  for  the  period  of  two  (2)  years  and 
defendant  is  placed  on  probation  for  said  period  of 
two  years  after  the  payment  of  said  fine  on  Count 
One  on  the  condition  that  the  defendant  shall  not 
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wilfully  violate  any  of  the  price  regulations  or  any 
law  made  to  supercede  them. 

Name  of  Prison  Where  Now  Confined  If  Not  on 
Bail: 

Remanded  and  held  by  the  United  States  Marshal/ 
if  said  fine  on  Count  One  is  not  paid  within  five 
days. 

I,  the  above  named  Appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  above-mentioned 
on  the  grounds  set  forth  below. 

I  elect  not  to  enter  upon  the  service  of  sentence 
pending  appeal. 

Dated:     September  3rd,  1943. 

ABE  ROSENSWEIG 
Appellant 

GROUND  OF  APPEAL: 

1.  That  the  Information  and  each  count  thereof 
fail  to  charge  a  public  oifense  against  the  laws  of 
the  United  States  of  America. 

2.  That  the  trial  court  should  have  sustained 
appellant's  demurrer  to  the  Information  and  to 
each  count  thereof. 

3.  That  the  Information  and  each  count  thereof 
fail  to  state  facts  sufficient  to  constitute  a  public 
offense  against  the  laws  of  the  United  States  of 
America. 

4.  That  the  trial  court  should  have  granted  ap- 
pellant's motion  to  quash  the  Information. 

5.  That  the  Emergency   Price   Control  Act   of 
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1942  (56  Stats.  23,  [25]  January  30,  1942)  and 
particularly  Sections  2  and  201,  are  void  as  an 
attempted  delegation  of  legislative  power  to  an 
Administrator  in  violation  of  Article  One,  Section 
One  of  the  Constitution  of  the  United  States  of 
America. 

6.  That  the  Emergency  Price  Control  Act  of 
1942  and  particularly  Section  2  thereof,  in  delegat- 
ing power  to  the  Price  Administrator  to  establish 
and  maintain  maximum  prices  for  commodities, 
violates  Article  One,  Section  One,  of  the  Constitu- 
tion of  the  United  States  of  America  and  is  void  in 
that  it  fails  to  prescribe  adequate  standards  to  guide 
the  Administrator  in  the  exercise  of  the  powder 
granted. 

7.  The  Emergency  Price  Control  Act,  as  applied 
to  appellant,  denies  him  due  process  of  law  in 
derogation  of  the  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States  of  America,  and  is  there- 
fore unconstitutional  and  void. 

8.  That  Maximum  Price  Regulation  169,  promul- 
gated by  the  Price  Administrator,  fixing  maximimi 
wholesale  prices  for  beef,  is  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States 
and  void  in  that  the  Administrator,  in  fixing  such 
prices,  failed  to  give  due  consideration  to  the  vari- 
ous factors  affecting  cost  of  production  and  distri- 
bution of  meat  in  the  industry  as  a  whole. 

9.  That  the  Emergency  Price  Control  Act  of 
1942  denies  appellant  the  due  process  of  law  guaran- 
teed him  by  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  in  that  by  Sees.  203  and 
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204(d)  of  said  Act,  the  forum  in  which  appellant 
is  prosecuted  for  a  violation  of  said  Act  and  the 
Maximum  Price  Regulation  promulgated  pursuant 
thereto,  is  precluded  from  questioning  the  validity 
of  said  Act  and  Regulation. 

10.  That  the  Emergency  Price  Control  Act  of 
1942,  and  particularly  Sections  2  and  3  thereof,  are 
as  to  appellant  void  in  that  arbitrary,  unreasonable 
and  discriminatory  classifications  of  commodities 
and  prices  are  created  in  violation  of  the  Fifth 
Amendment  to  the  [26]  Constitution  of  the  United 
States. 

11.  That  Maximum  Price  Regulation  169,  for  a 
violation  of  which  appellant  was  convicted,  deprives 
appellant  of  due  process  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States  in  that  said 
Regulation  unlawfully  classifies  appellant  as  a 
wholesaler  of  a  commodity  processed  from  an  agri- 
cultural commodity. 

12.  That  the  failure  of  the  Price  Administrator 
to  fix  or  regulate  the  price  of  livestock  prior  to  pro- 
mulgating Maximum  Price  Regulation  169,  for  a 
violation  of  which  appellant  was  convicted,  rendered 
said  Regulation  invalid  because  in  violation  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

13.  That  the  trial  court  was  without  jurisdiction 
to  enter  said  judgment  and  sentence  as  to  appellant 
because  of  the  promises  made  to  the  appellant  by 
the  Assistant  United  States  District  Attorney  that 
the  Probation  Officer,  if  appellant  would  plead 
guilty  to  two  counts,  would  recommend  to  the  Judge 
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of  said  Court  that  a  fine  of  not  to  exceed  One  Hun- 
dred Twenty-five  ($125.00)  Dollars  on  each  Counti/ 
of  the  Information  so  plead  to  by  appellant,  would 
be  imposed. 

14.  That  the  trial  court  erred  and  committed  an 
abuse  of  discretion  in  refusing  to  vacate  the  judg- 
ment and  sentence  as  to  Appellant,  grant  him  a  new 
trial,  and  permit  him  to  withdraw  his  plea  of  guilty 
and  enter  a  plea  of  not  guilty  to  each  Count  of  the 
Information. 

[Endorsed] :     Filed  Sept.  3,  1943.  [27] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ORDER  FIXING  BAIL 
PENDING  APPEAL  AND  FOR  ORDER 
STAYING  EXECUTION  OF  SENTENCE 
TO  PAY  FINE  PENDING  BAIL 

To  the  Honorable  District  Court  of  the  United 
States  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division: 

The  petition  of  the  defendants,  Aron  Rosensweig 
and  Abe  Rosensweig,  respectfully  shows : 

1.  That  judgment  was  pronounced  against  them, 
and  each  of  them,  on  the  30th  day  of  August,  1943, 
upon  their  pleas  of  guilty  to  Counts  One  and  Three 
of  the  Information  on  file  m  said  cause;  that  the 
judgment  as  to  defendant  Aron  Rosensweig  was 
in  substance  as  follows:  That  defendant  is  guilty 
of  the  offenses  charged  in  Counts  One  and  Three  of 
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the  Information,  and  that  defendant  be  imprisoned 
for  thirty  (30)  days  in  a  jail  and  pay  a  fine  unto 
the  United  States  of  America  in  the  sum  of  One 
Thousand  ($1,000.00)  Dollars  on  Count  One;  and 
it  is  further  ordered  that  the  imposition  of  sentence 
on  Count  Three  is  suspended  for  the  period  of  Two 
(2)  years  and  defendant  is  placed  on  probation  for 
said  period  of  two  [28]  years  commencing  at  the 
expiration  of  the  sentence  on  Count  One  on  the 
condition  that  the  defendant  shall  not  wilfully  vio- 
late any  of  the  price  regulations  or  any  law  made 
to  supercede  them. 

That  the  judgment  as  to  defendant  Abe  Rosen- 
sweig  was  in  substance  as  follows :  That  defendant 
is  guilty  of  the  offenses  charged  in  Counts  One  and 
Three  of  the  Information  and  defendant  is  ordered 
to  pay  a  fine  unto  the  United  States  of  America  in 
the  sum  of  One  Thousand  ($1,000.00)  Dollars  on 
Count  One;  and  it  is  further  ordered  that  the  im- 
position of  sentence  on  Count  Three  is  suspended 
for  the  period  of  two  (2)  years  and  defendant  is 
placed  on  probation  for  said  period  of  two  years 
after  the  payment  of  said  fine  on  Count  One  on  the 
condition  that  the  defendant  shall  not  wilfully  vio- 
late any  of  the  price  regulations  or  any  law  made 
to  supercede  them. 

2.  That  on  the  2nd  day  of  September,  1943,  the 
Court  denied  their  respective  motions  for  orders 
vacating  judgments,  setting  aside  sentences,  grant- 
ing defendants  the  right  to  withdraw  their  pleas 
of  guilty  and  to  re-enter  their  pleas  of  not  guilty, 
and  for  a  new  trial. 


vs.  United  States  of  America  33 

3.  That  on  the  3rd  day  of  September,  1943,  the 
defendants  filed  herein  their  respective  notices  of 
appeal. 

4.  That  defendants  have  specified  as  their 
grounds  for  appeal  the  following,  to  wit : 

(a)  That  the  Court  should  have  sustained  the 
demurrers  of  defendants  and  granted  their  motions 
to  quash  the  Information. 

(b)  That  the  Emergency  Price  Control  Act  of 
1942  is  an  imlawful  delegation  of  legislative  power; 
that  said  Act  and  Maximum  Price  Regulation  No. 
169,  promulgated  pursuant  thereto,  deprive  defend- 
ants of  due  process  of  law  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States. 

(c)  That  the  Court  deprived  defendants  of  due 
process  of  law  by  its  order  denying  defendant's  mo- 
tions to  vacate  judgment,  sentence  and  permit  the 
defendants  and  each  of  them  to  withdraw  their 
pleas  of  guilty  and  enter  their  pleas  of  not  guilty. 

[29] 

5.  That  the  said  appeals  and  each  of  them 
involve  substantial  questions  of  law  which  should 
be  determined  by  an  Appellate  Court. 

6.  That  the  defendants  have  heretofore  deposited 
in  the  registry  of  this  Court  the  fines  imposed  upon 
them,  to  wit :  The  sum  of  One  Thousand  ($1,000.00) 
Dollars  each. 

7.  That  it  is  proper  in  this  case  that  the  defend- 
ant Aron  Rosensweig  be  admitted  to  bail  for  the 
sum  of  One  Thousand  ($1,000.00)  Dollars  and  that 
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the  defendant  Abe  Rosensweig  be  allowed  to  go  free 
upon  his  own  recognizance  pending  said  appeal. 

8.  That  cost  bonds  in  the  sum  of  Two  Hundred 
Fifty  ($250.00)  each  should  authorize  the  Court  to 
grant  a  stay  of  execution  upon  said  judgments  pend- 
ing said  appeal. 

Wherefore,  defendants  pray  for  an  order  fixing 
bail  for  the  defendants  and  each  of  them  pending 
the  appeal  herein,  and  for  an  order  staying  the 
execution  of  sentence  as  to  each  of  them  to  pay 
fines,  and  that  such  stay  be  in  operation  until  the 
final  determination  of  said  apj^eals. 

JOHN  W.  PRESTON  and 
SAMUEL  MIRMAN 
By  JOHN  W.  PRESTON 

Attorneys  for  Defendants. 

[Endorsed] :     Filed  Sept.  7,  1943.  [30] 


[Title  of  District  Court  and  Cause.] 

ORDER  ADMITTING  DEFENDANTS  TO  BAIL 
AND  STAYTNG  EXECUTION  UPON  THE 
FINES  IMPOSED  UPON  THEM 

In  this  cause,  it  appearing  to  the  Court  that  the 
defendants  were  convicted  on  the  30tli  da}'  of  August, 
1943,  upon  Counts  One  and  Three  of  the  Informa- 
tion and  the  judgment  of  the  Court  was  as  follows: 

That  defendant  Aron  Rosensweig  is  guilty  of  the 
offenses  charged  in  Counts  One  and  Three  of  the 
Information,  and  that  defendant  be  imprisoned  for 
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thirty  (30)  days  in  a  jail  and  pay  a  fine  unto  the 
United  States  of  America  in  the  sum  (jf  One  Thou- 
sand ($1,000.00)  I)<>Ilai's  on  Count  One;  and  it  is 
further  ordered  that  the  imposition  of  sentence  on 
Count  Three  is  sus])ended  for  the  i^eriod  of  Two 
(2)  years  and  defendant  is  placed  on  probation  for 
said  period  of  two  years  commencing  at  the  expira- 
tion of  the  sentence  on  Count  One  on  the  condition 
that  the  defendant  shall  not  wilfully  violate  any 
of  the  price  regulations  or  any  law  made  to  super- 
cede them. 

That  the  judgment  as  to  defendant  Abe  Rosen- 
sweig  was  in  [31]  substance  as  follows:  That  de- 
fendant Abe  Rosensweig  is  guilty  of  the  offenses 
charged  in  Counts  One  and  Three  of  the  Informa- 
tion and  defendant  is  ordered  to  pay  a  fine  unto  the 
United  States  of  America  in  the  sum  of  One  Thou- 
sand ($1,000.00)  Dollars  on  Count  One;  and  it  is 
further  ordered  that  the  imposition  of  sentence  on 
Count  Three  is  suspended  for  the  period  of  two  (2) 
years  and  defendant  is  placed  on  probation  for  said 
period  of  two  years  after  the  payment  of  said  fine  on 
Count  One  on  the  condition  that  the  defendant  shall 
not  wilfully  violate  any  of  the  price  regulations  or 
any  law  made  to  supercede  them. 

It  further  appearing  that  the  defendants  and  each 
of  them  have  duly  filed  herein  their  notices  of  ap- 
peal to  the  Circuit  Court  of  Appeals,  Ninth  Circuit, 
and  it  further  appearing  that  the  said  defendants 
and  each  of  them  have  deposited  in  the  registry  of 
this  Court  the  amount  of  said  fines  so  imposed  as 
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aforesaid,  to  wit:  the  sum  of  One  Thousand 
($1,000.00)  Dollars  each. 

By  reason  of  the  above  and  foregoing  and  upon 
good  cause  otherwise  appearing. 

It  Is  Now  Hereby  Ordered  that  the  defendant 
Aron  Rosensweig  be  admitted  to  bail  during  the 
pendency  of  his  said  appeal  upcm  the  giving  of  a 
bond  executed  by  a  qualified  surety  company  in 
the  sum  of  One  Thousand  ($1,000.00)  Dollars;  that 
the  defendant  Abe  Rosensweig  be  and  he  is  hereby 
released  upon  his  own  recognizance  pending  said 
^appeal.  Defendants  are  to  deposit  $1000  each  in  the 
registry  of  this  court,  pending  appeal,  to  guarantee 
payment  of  the  lines  imposed,  if  the  convictions 
are  finally  affirmed  or  if  the  appeals  respectively 
be  dismissed. 

That  the  execution  of  the  respective  sentences  to 
pay  fines  in  said  causes,  be  and  the  same  is  hereby 
stayed  upon  the  execution  by  each  of  the  defendants 
of  a  cost  bond  on  appeal  with  the  usual  provisions 
and  obligations  in  the  sum  of  Two  Hundred  Fifty 
($250.00)  Dollars. 

Dated,  Sept.  7,  '43. 

PAUL  J.  McCORMICK 

Judge 

[Endorsed]:     Filed  Sept.  7,  1943.  [32] 
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[Title  of  District  Court  and  Cause.] 

BAIL  BOND  ON  APPEAL 

[Stamped  in  Margin] :  This  Bond  shall  be  voicT 
if  in  excess  of  $1,000.00. 

[Stamped  in  Margin] :  This  Bond  shall  be  void 
if  issued  after  Sep  10  1943. 

Know  All  Men  By  These  Presents: 

That  I,  Aron  Rosensweig  of  the  City  of  Los  An- 
geles, California,  as  principal  and  the  National  Auto- 
mobile Insurance  Company,  a  corporation,  as  surety, 
are  jointly  and  severally  held  firmly  bound  unto 
the  United  States  of  America  in  the  sum  of  One 
Thousand  and  no/100  Dollars,  for  the  pajTnent  of 
which  said  sum  we  and  each  of  us  bind  ourselves, 
our  heirs,  executors,  administrators  and  assigiis. 

The  condition  of  the  foregoing  obligation  is  r.s 
follows : 

Whereas,  later,  to-wdt,  on  the  30  day  of  August, 
1943,  at  a  term  of  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  an  action  pending  in 
said  court  in  w^hich  the  United  States  of  America 
was  plaintiff  and  Aron  Rosensweig  was  defendant, 
a  Judgment  and  sentence  was  made,  given,  ren- 
dered and  entered  against  the  said  Aron  Rosen- 
sweig, in  the  above  entitled  action  whereas  lie  was 
convicted  as  charged  of  violation  of  U.S.C.  Title 
Emergency  Price  Control  Act  of  1942. 

Whereas,  in  said  judgment  and  sentence,  so  made, 
given,  rendered  and  entered  against  said  Aron 
Rosensweig,  he  was  by  said  judgment  sentenced  to 
imprisonment  for  the  period  of  thirty  days  in  a 
jail  and  pay  a  fine  unto  the  United  States  of  America 
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in  the  sum  of  One  Thousand  Dollars  all  on  count 
one  and  imposition  of  sentence  on  count  three  was 
suspended  for  two  years  and  the  defendant  placed 
on  probation  for  two  years  commencing  at  the  ex- 
piration of  the  sentence  on  count  one  of  the  infor- 
mation. [33] 

Whereas,  the  said  Aron  Rosensweig  has  filed  a 
notice  of  api^eal  from  the  said  conviction  and  from 
the  said  judgment  and  sentence,  appealing  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit;  and 

Whereas,  the  said  Aron  Rosensweig  has  been  ad- 
mitted to  bail  pending  the  decision  upon  said  appeal, 
in  the  sum  of  $1,000.00. 

Xow,  therefore,  the  condition  of  this  obligation 
are  such  that  if  said  Aron  Rosensweig  shall  appear 
in  person,  or  by  his  attorney,  in  the  United  States 
Circuit  Coilrt  of  Appeals  for  the  Ninth  Circuit  on 
such  day  or  days  as  may  be  appointed  for  the  hear- 
ing of  said  cause  in  said  court  and  prosecute  his 
appeal ;  and  if  the  said  Aron  Rosensweig  shall  abide 
by  and  obe}^  all  orders  made  by  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  if  said  Aron  Rosensweig  shall  surrender 
himself  in  execution  of  said  judgment  and  sentence, 
if  the  judgment  and  sentence  be  affirmed  by  the  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit;  and  if  the  said  Aron  Rosensweig 
will  appear  for  trial  in  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of 
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California,  Central  Division,  on  such  day  or  days 
as  may  be  api)ointed  for  retrial  by  said  District 
Court,  if  the  said  judgment  and  sentence  against 
him  be  reversed, 

Tlien  this  obligation  shall  be  null  and  void;  other- 
wide  to  remain  in  full  force  and  effect. 

It  is  further  agreed  that  the  provisions  of  Rule 
13  of  the  District  Court  for  Summary  Judgment 
against  sureties  are  deemed  a  condition  of  this 
recognizance. 

ARON  ROSENSWEIG 

Principal 
2501  E  Vernon  Ave 

Address 
NATIONAL  AUTOMOBILE  IN- 
SURANCE COMPANY 
By  ED  GROVES 

Attorney-in-Fact 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  7  day  of  September,  in  the  year  1943, 
before  me,  James  A.  Mev^,  a  Notary  Public  in  and 
for  said  County  and  States,  personally  appeared 
Ed  Groves,  known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  within  instrument  as  the 
Attorney-in-fact  of  the  National  Automobile  Insur- 
ance Company,  and  acknowledged  to  me  that  he 
subscribed  the  name   of  the   National   Automobile 
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Insurance  Company  thereto  as  principal,  and  his 
own  name  at  Attorney-in-fact. 
[Seal]  JAMES  A.  MEW 

Notary  Public  in  and  for  said 
County  and  State 
My  Commission  Expires  August  31,  1943  [34] 

Approved  as  to  form 

RAY  H.  KINNISON 

Asst.  United  States  Attorney 

I  hereby  certify  that  I  have  examined  the  within 
bond  and  that  in  my  opinion  the  form  hereof  is 
correct  and  surety  thereon  is  qualified. 

JOHN  W.  PRESTON  and 
SAMUEL  MIRMAN 
By  SAMUEL  MIRMAN 

Attorney  for  Defendant  and 
Appellant 

The  foregoing  bond  is  approved  this  8th  day  of 
Sept.,  1943. 

PAUL  W.  McCORMICK 

United  States  District  Judge 

[Endorsed] :     Filed  Sept.  8,  1943.  [35] 


[Title  of  District  Court  and  Cause.] 

OBLIGATION  OF  ARON  ROSENSWEIG 

In  this  Cause  it  appearing  to  the  Court  that 
the  defendant,  Aron  Rosensweig  was  convicted  on 
the  30th  day  of  August,   1943,  upon  Counts  One 
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and  Three  of  the  Information  and  the  judc^ment 
of  the  Court  was  as  follows: 

That  defendant  Aron  Rosensweig  is  guilty  of 
the  offenses  (3harged  in  Counts  One  and  Three  of 
the  Information,  and  that  defendant  be  im])risoned 
for  thirty  (30)  days  in  a  jail  and  pay  a  fine  unto 
the  United  States  of  America  in  the  sum  of  One 
Thousand  $(1,000.00)  Dollars  on  Count  One;  and 
it  further  ordered  that  the  imposition  of  sentence 
on  Count  Three  is  suspended  for  the  period  of 
two  (2)  years  and  defendant  is  placed  on  probation 
for  said  period  of  two  years  commencing  at  the 
expiration  of  the  sentence  on  Count  One  on  the 
condition  that  the  defendant  shall  not  wilfully 
violate  any  of  the  price  regulations  or  any  law 
made  to  supercede  them. 

It  further  appearing  that  the  defendant  Aron 
Rosensweig  [36]  has  duly  filed  herein  his  notice 
of  appeal  to  the  Circuit  Coui't  of  Appeals,  Ninth 
Circuit,  and  it  further  appearing  that  the  said  de- 
fendant has  deposited  in  the  registry  of  this  court 
the  amount  of  said  fine  so  imposed  as  aforesaid, 
to  wit:  The  sum  of  One  Thousand  ($1,000.00)  Dol- 
lars, and 

It  further  appearing  by  an  order  of  the  above 
court  that  the  execution  of  the  sentence  to  pay 
the  aforementioned  fine  was  stayed  on  September 
7,  1943  upon  the  execution  by  the  defendant  of  a 
cost  bond  on  appeal  with  the  usual  provisions  and 
obligations  in  the  sum  of  $250.00  and  the  said  de- 
fendant having  deposited  co-incident  herewith  the 
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sum  of  $250.00  in  lieu  of  the  cost  bond  provided 
above,  and  said  defendant  now  agrees  that  the  con- 
dition of  the  above  obligation  represented  by  the 
deposit  of  the  $250.00  in  cash  is  such  that  if  said 
defendant,  Aron  Rosensweig,  shall  prosecute  his 
appeal  to  affect  and  answer  all  damages  and  costs 
if  he  failed  to  make  his  plea  good,  then  the  above 
obligation  is  void,  else  to  remain  in  full  force  and 
effect.  It  is  the  intention  of  the  said  Aron  Rosen- 
sweig that  if  the  appeal  filed  as  heretofore  set  out 
be  dismissed  or  if  the  sentence  resulting  therefrom 
is  finally  affirmed  that  the  clerk  of  said  District 
Court  be  and  hereby  is  authorized  to  apply  said 
$250.00,  or  such  portion  thereof  as  may  be  required, 
towards  the  payment  of  the  costs  on  appeal  properl^y 
chargeable  to  him  by  virtue  of  the  aforementioned 
appeal  and  to  turn  over  whatever  sum  is  remaining 
therefrom  to  said  defendant  upon  the  completion 
and  final  judgment  in  the  aforementioned  appeal. 

Dated:   September  8,  1943. 

ARON  ROSENSWEIG 
Defendant   [37] 

State   of   California 
County  of  Los  Angeles — ss. 

On  this  8th  day  of  September,  1943,  before  me, 
Samuel  Mirman,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Aron  Rosen- 
sweig known  to  me  to  be  the  person  whose  name 
is  subscribed  to  the  within  instrument  and  ascknowl- 
edged  to  me  that  he  executed  the  same. 
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Witness  my  official  hand  and  seal. 
[Seal]  SAMUEL  MIRMAN 

Notary  Public  in  and  for  said 
County  and  State 

[Endorsed] :     Filed  Sept.  8,  1943.  [38] 


[Title  of  District  Court  and  Cause.] 

OBLIGATION  OF  ABE  ROSENSWEIG 

In  this  cause  it  appearing  to  the  Court  that  the 
defendant,  Abe  Rosensweig,  was  convicted  on  the 
30th  day  of  August,  1943,  upon  Counts  One  and 
Three  of  the  Information  and  the  judgment  ol' 
the  Court  was  as  follows: 

That  Defendant  Abe  Rosensweig  is  guilty  of  the 
offenses  charged  in  Counts  One  and  Three  of  the 
Information  and  defendant  is  ordered  to  pay  r 
fine  unto  the  United  States  of  America  in  the  sum 
of  one  Thousand  ($1,000.00)  Dollars  on  Count 
One;  and  it  is  further  ordered  that  the  imposition 
of  sentence  on  Count  Three  is  suspended  for  the 
period  of  two  (2)  years  and  defendant  is  placed 
on  probation  for  said  period  of  two  years  after 
the  payment  of  said  fine  on  Count  One  on  the  con- 
dition that  the  defendant  shall  not  wilfully  violate 
any  of  the  price  regulations  or  any  law  made  to 
supercede  them. 

It  further  appearing  that  the  defendant,  Abo 
Rosensweig,  has  duly  filed  herein  his  notice  of 
appeal  to  the  Circuit  Court  of  [39]  Appeals,  Ninth 
Circuit,  and  it  further  appearing  that  the  said  de- 
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f endant  has  deposited  in  the  registry  of  this  court 
the  amount  of  said  fine  so  imposed  as  aforesaid, 
to  wit:  the  sum  of  One  Thousand  ($1,000.00)  Dol- 
lars, and 

It  further  appearing  by  an  order  of  the  above 
court  that  the  execution  of  the  sentence  to  pay  the 
aforementioned  fine  was  stayed  on  September  7, 
1943,  upon  the  execution  by  the  defendant  of  a 
cost  bond  on  appeal  with  the  usual  provisions  and 
obligations  in  the  sum  of  $250.00  and  the  said  de- 
fendant having  deposited  co-incident  herewith  the 
sum  of  $250.00  in  lieu  of  the  cost  bond  provided 
above,  and  said  defendant  now  agrees  that  the  con- 
dition of  the  above  obligation  represented  by  the 
deposit  of  the  $250.00  in  cash  is  such  that  if  said 
defendant,  Abe  Rosensweig,  shall  prosecute  his  ap- 
peal to  affect  and  answer  all  damages  and  costs  if 
he  failed  to  make  his  plea  good,  then  the  above 
obligation  is  void  else  to  remain  in  full  force  and 
effect.  It  is  the  intention  of  the  said  Abe  Rosen- 
sweig that  if  the  appeal  filed  as  heretofore  set  out 
be  dismissed  or  if  the  sentenec  resulting  therefrom 
is  finally  affirmd  that  the  clerk  of  said  District 
Court  be  and  hereby  is  authorized  to  apply  said 
$250.00,  or  such  portion  thereof  as  may  be  required, 
towards  the  payment  of  the  costs  on  appeal  properly 
chargeable  to  him  by  virtue  of  the  aforementioned 
appeal  and  to  turn  over  whatever  sum  is  remaining 
therefrom  to  said  defendant  upon  the  completion 
and  final  judgment  in  the  aforementioned  appeal. 

Dated:  September  8,  1943. 

ABE  ROSENSWEIG 
Defendant 
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State  of  California 

County  of  Los  Angeles — ss. 

On  this  8th  day  of  September,  1943  before  me. 
Samuel  Mirman,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Abe  Rosen- 
sweig  known  to  me  to  be  the  person  whose  name  is 
subscribed  to  the  within  instrument  and  acknowl- 
edged to  me  that  he  executed  [40]  the  same. 

Witness  my  official  hand  and  seal. 
[Seal]  SAMUEL  MIRMAN 

Notary  Public  in  and  for  said 
County  and  State 

[Endorsed] :     Filed  Sept.  8,  1943.  [41] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  CONSOLIDATION 
OF  APPEALS 

It  Is  Hereby  Stipulated  by  and  between  plaintiff 
and  the  appealing  defendants,  Aron  Rosensweig 
and  Abe  Rosensweig,  in  the  above  entitled  action, 
that  the  appeal  of  the  respective  filing  defendants 
from  the  Judgments,  and  each  of  them,  of  the  above 
entitled  Court,  made  and  entered  in  the  above  en- 
titled cause  against  them,  and  each  of  them,  on 
August  30,  1943,  may  be  presented  to  the  United 
States  Circuit  Court  of  Appeals,  in  and  for  the 
Ninth  Circuit,  as  one  appeal,  and  may  be  presented 
on  one  record,  and  prepared,  presented  and  con- 
sidered as  the  joint  record  of  the  filing  defendants. 
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including  one  assignment  of  errors  and  one  bill  of 
exceptions. 

Dated:  September  16th,  1943. 

CHARLES  H.  CARR, 

United  States  Attorney 
By  CHARLES   H.   CARR, 

Ass't.  United  States  Attorney 
for  plaintiff 
JOHN   W.   PRESTON  &   SAM- 
UEL MIRMAN 
By  JOHN  W.  PRESTON, 

Attorneys  for  defendants 

[Endorsed]:     Filed   Sept.   16,   1943.    [42] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  CONSOLIDATION  OF  APPEALS 

It  appearing  that  the  plaintiff  and  appealing  de- 
fendants in  the  above  entitled  action  have  stipu- 
lated that  the  appealing  defendants  may  present 
their  appeal  on  one  record,  and  the  necessity  there- 
for appearing  to  this  Court ; 

It  Is  Hereby  Ordered  that  the  defendants,  Aron 
Rosensweig  and  Abe  Rosensweig,  may  consolidate 
and  present  their  respective  appeals  as  one  appeal, 
and  that  said  appeals  may  be  presented  on  one  rec- 
ord and  prepared,  presented  and  considered  as  the 
joint  record  of  the  filing  defendants,  including  one 
assignment  of  errors  and  one  bill  of  exceptions. 
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Dated:     September  16th,  1943. 

PAUL  J.  McCORMICK 
Judge 

[Endorsed] :     Filed  Sept.  16,  1943.  [43] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  TO  FILE 
BILLS  OF  EXCEPTIONS  AND  SPECIFI- 
CATIONS OF  ERRORS 

It  Is  Hereby  Stipulated  by  and  between  the  de- 
fendants and  the  plaintiff  in  the  above  entitled 
action,  that  the  defendants,  Aron  Rosenswei.s:  and 
Abe  Rosensweig,  may  have  up  to  and  including  the 
2nd  day  of  November,  1943,  in  which  to  prepare, 
serve  and  file  their  respective  Bills  of  Exceptions 
and  Assignment  of  Errors  in  the  above  entitled 
cause. 

Dated:     This  16th  day  of  September,  1943. 
CHARLES  H.  CARR, 

United  States  Attorney 
By  CHARLES  H.  CARR 

Ass't.  United  States  Attorney 
for  plaintiff 
JOHN  W.  PRESTON  & 
SAMUEL  MIRMAN 
By  JOHN  W.  PRESTON 

Attorneys  for  defendants 

[Endorsed] :     Filed  Sept.  16,  1943.  [44] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  BILLS 
OF  EXCEPTIONS  AND  SPECIFICA- 
TIONS OF  ERRORS 

It  appearing  to  this  Court  that  the  defendants 
and  plaintiff  in  the  above  entitled  action  have  stipu- 
lated that  the  defendants,  Aron  Rosensweig  and  Abe 
Rosensweig,  may  have  up  to  and  including  Novem- 
ber 2,  1943,  in  which  to  prepare,  serve  and  file  their 
respective  Bills  of  Exceptions  and  Assignments  of 
Errors  in  the  above  entitled  cause,  and  the  necessity 
appearing  therefor  to  this  Court ; 

It  Is  Hereby  Ordered  that  the  defendants,  Aron 
Rosensweig  and  Abe  Rosensweig,  may  have,  and  are 
hereby  granted,  up  to  and  including  November  2, 
1943,  in  which  to  prepare,  serve  and  file  their  respec- 
tive Bills  of  Exceptions  and  Assignments  of  Errors 
in  the  above  entitled  cause. 

Dated:     September  16th,  1943. 

PAUL  J.  McCORMICK 

Judge 

[Endorsed] :     Filed  Sept.  16,  1943  [45] 
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[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  Edmund  L.  Smith,  Clerk,  United  States  District 
Court  for  the  Southern  District  of  Califoi-nia, 
Central  Division : 

Please  prepare  a  transcript  of  the  record  in  the 
above  cause  to  be  transmitted  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  and 
include  therein  the  following : 

1.  The  informations, 

2.  The  demurrer, 

3.  Order  overruling  the  ditmurrer,  motion  to 
quash  and  plea  in  abatement  and  exceptions  taken, 
noted  and  allowed, 

4.  Pleas  of  defendants  and  rulings  thereon, 

5.  Judgment  and  sentence, 

6.  Stays  of  execution  on  judgment  and  sentence, 

7.  Stipulation  extending  time  to  file  assignments 
of  errors  and  of  exceptions,  [46] 

8.  Order  extending  time  to  file  assignments  of 
errors  and  of  exceptions, 

9.  Stipulation  for  consolidation  of  appeals, 

10.  Order  for  consolidation  of  appeals, 

11.  Order  on  motion  to  vacate  judgment  and 
sentence  and/or  enter  leave  to  plea  of  not  guilty, 
exception  taken  thereto,  noted  and  allowed, 

12.  Notice  of  appeal, 

13.  Bill  of  exceptions  (original), 

14.  Assignment  of  errors  (original), 

15.  Copy  of  this  praecipe. 
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16.  All   other  orders  and   rulings   of  the   trial 
court. 

17.  Probation  reports  and  bonds. 

JOHN  W.  PRESTON 
SAMUEL  MIRMAN 
By:  SAMUEL  MIRMAN 

Counsel  for  Appellants, 
Aaron  Rosensweig  and 
Abraham  Rosensweig 

Received  copy  of  this  praecipe  this  4th  day  of 
November,  1943. 

CHARLES  H.  CARR 

United  District  Attorney  for 
the    Southern    District    of 
California,  Central  Division. 
By:  JAMES  M.  CARTER 

Assistant  U.  S.  District 
Attorney 

[Endorsed]  :     Filed  Nov.  4,  1943.  [47] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  47  inclusive  contain  full, 
true  and  correct  copies  of:  Minute  Order  entered 
July  15,  1943;  Information;  Demurrer;  Minute  Or- 
ders Entered  August  2,  1943,  August  11,  1943  and 
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August  30,  1943  respectively;  Judgment  and  Com- 
mitment as  to  defendant  Aron  Rosensweig;  Judg- 
ment as  to  defendant  Abe  Rosensweig;  Minute  Or- 
der Entered  September  2,  1943 ;  Notices  of  Appeal ; 
Petition  for  Order  Fixing  Bail  Pending  Appeal  and 
for  Order  Staying  Execution  of  Sentence  to  pay 
Fine  Pending  Bail ;  Order  Admitting  Defendants  to 
Bail  and  Staying  Execution  upon  the  Fines  Imposed 
upon  Them;  Bail  Bond  on  Appeal;  Obligations; 
Sti23ulation  for  Consolidation  of  Appeals ;  Order  for 
Consolidation  of  Appeals;  Stipulation  Extending 
Time  to  File  Bills  of  Exceptions  and  Specifications 
of  Errors;  Order  Extending  Time  to  File  Bills  of 
Exceptions  and  SiDecifications  of  Errors;  and 
Praecipe,  which,  together  with  the  Original  Bill  of 
Exceptions  and  Assignment  of  Errors  transmitted 
herewith  constitute  the  Record  on  Appeal  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  comparing, 
correcting  and  certifying  the  foregoing  record 
amount  to  $9.15  which  amount  has  been  paid  to  me 
by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  12  day  of  November,  1943. 

[Seal]  EDMUND  L.  SMITH,  Clerk 

By  THEODORE  HOCKE 
Deputy  Clerk 
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[Title  of  District  Court  and  Cause.] 

:bill  of  exceptions  by  defendants, 
aron  rosensweig  and  abe  rosen- 
sweig, to  the  proceedings  and 
the  judgment  of  the  court 

HEREIN 

Be  It  Remembered,  that  on  the  15th  day  of  July, 
1943,  the  plaintiff.  United  States  of  America,  upon 
order  of  the  Court,  and  acting  by  and  through 
Charles  H.  Carr,  United  States  Attorney,  com- 
menced this  action  in  the  District  Court  of  the 
United  States  for  the  Southern  District  (Central 
Division)  of  California,  by  filing  therein  an  infor- 
mation, being  cause  No.  16108  Criminal. 

Count  One  of  said  information  charges  that  de- 
fendants did  knowingly  and  unlawfully  offer  for 
sale,  sell  and  deliver  certain  beef  to  one  E.  E.  Sur- 
hart  for  a  price  in  excess  of  the  maximum  price 
fixed  in  Revised  Maximum  Price  Regulation  169 
(7  Fed  Reg.  10381)  as  amended;  Counts  Two  and 
Five  of  said  information  charge  that  defendants 
did  knowingly  and  unlawfully  fail  and  neglect  to 
make  and  preserve  complete  and  accurate  records 
of  sales  of  beef  to  purchasers  [1*]  thereof;  and 
Counts  Three,  Four  and  Six  of  said  information 
charge  that  defendants  did  knowingly  and  unlaw- 
fully give  false  invoices  covering  the  sale  of  meat 
products  to  the  purchasers  thereof. 

That  thereafter  and  on  the  26th  day  of  July,  1943, 


•Page  numbering  appearing  at  foot  of  page  of  original  Bill  of 
Exceptions. 
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the  defendants  and  each  of  them  was  arraigned,  and 
an  order  was  made  continuing  the  proceedings  for 
plea  until  9:30  o'clock  A.  M.  on  the  28th  day  of 
July,  1943. 

That  thereafter  and  on  the  27th  day  of  July,  1943, 
the  defendant,  Abe  (Abraham)  Rosensweig  filed  his 
separate  plea  in  abatement  and  motion  to  quash  the 
information  herein,  which  plea  and  motion  is  in  the 
words  and  figures  following,  to- wit: 

(Title  of  Court  and  Cause  omitted) 

*' Comes  now  Abraham  Rosensweig,  named  in  the 
information  as  Abe  Rosensweig,  and  alleges :  that  he 
is  not  a  partner  in  the  firm  of  Central  Packing  Com- 
pany, nor  has  he  any  interest  in  such  fiim,  nor  does 
he  do  business  under  the  fictitious  name  of  Central 
Packing  Company. 

Wherefore,  he  prays  judgment  on  the  information 
on  file  herein  and  that  the  information  may  be 
quashed. 

Dated:     July  27,  1943. 

SAMUEL  MIRMAN 

Attorney  for  the  defendant 
Abraham  Rosensweig. 

State  of  California 
County  of  Los  Angeles — ss 

Abraham  Rosensweig,  one  of  the  defendants  in 
the  information  filed  in  the  above  entitled  action, 
makes  oath  and  says  that  the  foregoing  plea  is  true 
in  substance  and  matter  of  fact  and  that  this  defend- 
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ant  has  no  interest  in  said  Central  Packing  Com- 
pany other  than  that  of  an  ordinary  employee. 
ABRAHAM  ROSENSWEIG 

Subscribed  and  sworn  to  before  me,  a  notary  pub- 
lic, on  the  [2]  27th  day  of  July,  1943. 
SAMUEL  MIRMAN 

Notary  Public  in  and  for  said 
County  and  State." 

That  thereafter  and  on  the  27th  day  of  July,  1943, 
the  defendants  herein  filed  their  joint  demurrer  to 
the  information  herein. 

That  thereafter  and  on  the  28th  day  of  July,  1943, 
the  cause  was  ordered  transferred  to  Judge  Ben 
Harrison  for  further  proceedings. 

That  thereafter  and  on  the  28th  day  of  July,  1943, 
the  defendants  filed  their  joint  motion  to  quash  the 
information  herein  and  each  and  very  count 
thereof,  returnable  on  the  2nd  day  of  August,  1943, 
which  said  motion  is  in  the  words  and  figures  fol- 

V  lowing,  to  wit: 

(Title  of  Court  and  Cause  omitted.) 
*'To  Charles  H.  Carr,  Esq.,  United  States  Attorney: 
Please  take  notice  that  upon  the  information 
herein  and  upon  all  the  previous  process,  pleadings, 
papers  and  proceedings  had  and  taken  therein  an 
application  will  be  made  by  the  defendants,  Aron 
Rosensweig  and  Abe  Rosensweig,  at  a  stated  term 
of  the  United  States  District  Court  of  the  Southern 
District  of  California,  Central  Division,  appointed 
to  be  held  at  the  United  States  Court  House,  Temple 
and  Main  Streets,  Los  Angeles,  California,  at  the 
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court  room  of  the  Honorable  Ben  Harrison,  Jud^e 
presiding,  on  the  28th  day  of  July,  1943,  at  the 
opening-  of  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  quashing  the 
information  and  each  and  every  count  thereof  upon 
the  grounds  that: 

1.  That  said  information  and  each  and  every 
count  thereof  do  not  state  facts  sufficient  to  consti- 
tute an  offense  against  the  United  States  or  the  laws 
thereof. 

2.  That  the  affidavit  supporting  the  information 
set  [3]  forth  in  counts  1,  2,  3,  4,  5  and  6  is  not  suffi- 
ciently definite  so  as  to  inform  the  defendants  as  to 
whether  or  not  affiant  was  personally  present  at  the 
time  the  alleged  acts  set  out  in  said  counts  were 
committed. 

3.  That  the  counts  setting  forth  the  information, 
mainly  counts  1,  2,  3,  4,  5  and  6,  do  not  sufficiently 
state  whether  or  not  the  sales  were  made  by  the 
defendants  jointly,  or  by  one  of  the  defendants,  or 
by  one  of  the  defendants  acting  as  the  agent  of  the 
other  defendant  or  of  both  of  them. 

4.  That  the  Emergency  Price  Control  Act  of 
1942,  upon  which  the  information  is  based,  is  an 
improper  use  of  the  war  power  by  Congress  and  is 
also  an  improper  delegation  by  Congress  of  its 
legislative  function  to  an  administrative  agency. 

5.  That  the  Emergency  Price  Control  Act  of 
1942  and  the  Revised  Maximum  Price  Regulation 
#169  and  the  Revised  Maximum  Price  Regulation 
#148  deprive  defendants  of  their  rights  under  the 
fourth  amendment  and  the  fifth  amendment  to  the 
Constitution  of  the  United  States  of  America. 
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That  the  defendants  by  reason  of  the  matter  set 
forth  above  pray  that  this  information  be  quashed 
and  that  they  be  not  called  upon  to  plead  further. 
ARON  ROSENSWEIG  and 
ABE  ROSENSWEIG 
By  SAMUEL  MIRMAN 

Attorney  for  Defendants" 
(Verification) 

That  thereafter  and  on  the  2nd  day  of  August, 
1943,  the  Court  overruled  the  separate  plea  in  abate- 
ment of  the  defendant  Abe  Rosensweig,  and  likewise 
overruled  the  defendants'  joint  motion  to  quash  the 
information  herein  and  likewise  their  joint  demur- 
rer to  said  information;  to  which  rulings  of  the 
Court  the  defendants  and  each  of  them  then  and 
there  duly  excepted  and  their  exceptions  were  duly 
noted  and  allowed  by  the  Court.  [4] 

That  thereafter  and  on  said  2nd  day  of  August, 
1943,  the  defendants  and  each  of  them  entered  a  plea 
of  not  guilty  to  each  of  the  six  Counts  in  the  infor- 
mation, and  the  case  was  thereupon  ordered  set  for 
trial  by  the  Court  at  10:00  o'clock  A.  M.  on  the  13th 
day  of  August,  1943. 

That  thereafter  and  on  the  11th  day  of  August, 
1943,  at  2:00  o'clock  P.M.,  certain  proceedings  in 
this  cause  were  had  before  the  Honorable  Ben  Har- 
rison, District  Judge,  in  the  words  and  figures  fol- 
lowing, to  wit : 

"The  Court:  The  defendants  desire  to  change 
their  plea  at  this  time  ? 

Mr.  Preston :     If  your  Honor  please,  this  case  has 
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some  peculiarities,  and  I  have  considered  it  care- 
fully. It  is  a  charge  of  violating  price  ceilings  by 
a  wholesale  packer,  and  there  are  six  counts.  After 
a  careful  consideration  of  the  case  and  consultation 
with  the  District  Attorney,  we  are  willing  to  enter 
pleas  of  guilty  to  two  counts. 

The  Court:     Which  counts'? 

Mr.  Preston:  Well,  they  desire  1  and  3,  and  I 
don't  believe  it  makes  a  whole  lot  of  difference. 

The  Court:  Is  that  satisfactory  to  the  Govern- 
ment ? 

Mr.  Kinnison :     That  is  satisfactory,  your  Honor. 

The  Clerk :  Mr.  Aaron  Rosensw  eig,  do  you  desire 
to  change  your  plea  from  not  guilty  to  guilty  on 
counts  1  and  3? 

The  Defendant  Aaron  Rosensweig:    Yes,  sir. 

The  Clerk:     And  Mr.  Abe  Rosensweig  the  same? 

The  Defendant  Abraham  Rosensweig:     Yes  sir. 

Mr.  Preston:  Your  Honor,  I  presume  that  this 
is  a  proper  case  for  a  report  to  the  Court.  These 
are  very  high  class  men,  and  I  think  the  probation 
officer  will  find  that  that  is  true,  and  if  it  is  desired 
by  the  Court  we  have  no  objection.  [5] 

The  Court :  I  will  refer  it  to  the  probation  officer 
for  a  report  by  Monday,  August  30th,  at  10:00 
o'clock.  It  is  off  calendar  awaiting  authority  to  dis- 
miss as  to  the  other  counts." 

That  thereafter  and  on  said  11th  day  of  August, 
1943,  proceedings  were  had  before  the  Court  associ- 
ating John  W.  Preston  as  counsel  for  the  defend- 
ants herein. 

That  thereafter  and  on  the  30th  day  of  August, 
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1943,  certain  proceedings  were  had  herein  before  the 
Honorable  Ben  Harrison,  District  Judge,  in  the 
words  and  figures  following,  to  wit : 


"Los  Angeles,  California, 

Monday,  August  30,  1943, 

10:00  A.M. 

'  The  Clerk :  United  States  vs.  Aaron  Rosensweig 
and  Abe  Rosensweig.  Your  name  is  Aaron  Rosen- 
sweig ? 

Defendant  Aaron  Rosensweig:     Yes,  sir. 

The  Clerk:     And  your  name  is  Abe  Rosensweig? 

Defendant  Abe  Rosensweig :     Yes,  sir. 

Mr.  Preston:  Your  Honor,  may  I  make  a  few 
brief  remarks  in  connection  w^ith  this  matter  ?  I  want 
to  appeal  to  the  mercy  of  the  Court  in  this  case,  and 
I  want  to  make  a  few  statements  of  fact  in  connec- 
tion with  it. 

I  was  in  great  doubt  as  to  what  to  do  about  this 
case,  and  I  thought  it  all  over,  and  in  view  of  the 
conditions  surrounding  the  defendants,  and  of  the 
war  condition,  and  so  on  and  so  forth,  I  have  de- 
cided to  recommend  that  they  plead  to  these  two 
counts. 

These  are  very  small  dealers — about  15  beef  a  week 
as  against  2e50  or  1000  in  other  larger  packing  places. 
The  act  they  committed,  your  Honor,  was  one,  not 
of  moral  turpitude,  but  one  of  self  preservation. 
They  were  put  out  of  business  on  December  1,  1942, 
because  they  had  no  quota,  and  were  kept  out  of 
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business  until  the  1st  day  of  April,  1943,  at  [6] 
which  time  they  were  given  a  small  quota,  and  they 
stayed  in  business  until  the  15th  day  of  April,  only 
about  two  weeks,  when  they  were  put  out  of  busi- 
ness again,  notwithstanding  the  great  expense  they 
had  gone  to  in  getting  a  crew  together,  and  other 
expenses,  and  they  continued  until  the  1st  day  of 
July.  With  no  ceiling  price  on  livestock,  your  Honor, 
they  could  not  maintain  themselves,  or  pay  their 
expenses,  and  obey  the  ceiling  price.  The  ceiling 
price  was  fixed  at  13  cents  for  cattle,  and  when  they 
had  to  pay  14  cents  or  17  cents  for  cattle  they  could 
not  live  up  to  that  regulation.  Mr.  Rosensweig,  Sr. 
has  been  in  business  for  twenty  years,  without  a 
speck  on  his  name.  The  young  man  is  only  an  em- 
ployee. I  trust  your  Honor  will  be  lenient  with  them, 
and  I  pledge  you  they  will  not  disobey  these  rules 
any  more. 

The  Court :  What  is  the  position  of  the  Govern- 
ment ? 

Mr.  Kinnison:  The  position  of  the  Government 
is,  I  believe,  more  or  less  like  in  the  report  of  the 
Probation  Officer.  The  only  matter  is,  I  might  some- 
what question  the  size  of  the  defendants'  business, 
for  the  reason  that  the  information  on  our  file  in- 
dicates a  business  greatly  in  excess  of  that  mentioned 
by  Judge  Preston. 

Mr.  Preston :  That  is  what  I  am  told.  Am  I  cor- 
rect ? 

The  Defendant:     Yes. 

Mr.  Kinnison:  There  is  evidence  in  the  file  of 
payments  made  by  one  of  the  defendants  of  $7,000.00 
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bank  deposit  in  one  day.  That  would  lead  me  to  be- 
lieve their  business  is  somewhat  larger  than  repre- 
sented. I  have  no  definite  information. 

Mr.  Preston :  What  I  referred  to  was  beef,  your 
Honor.  There  may  be  some  other  livestock  which 
would  make  it  greater. 

Mr.  Kinnison:  I  think  we  should  have  a  true 
picture  before  the  Court. 

The  Court:  The  offense  to  which  they  have 
pleaded  is  a  deliberate,  planned  offense.  It  may  be 
true  that  the  regulations  of  [7]  the  OP  A  made  it 
difficult  for  them  to  operate,  but  take  the  situation  of 
the  father ;  he  came  to  this  country,  was  naturalized, 
raised  his  family  here,  and  prospered  here.  Those 
opportunities  were  furnished  to  him  by  our  form 
of  Government,  and  are  the  opportunities  which  are 
accorded  to  everyone.  When  it  came  down  to  the 
test,  when  this  country  is  fighting  for  its  life,  not 
only  on  the  battle  front,  but  on  the  home  front,  these 
people  who  owe  so  much  to  this  country,  have  vio- 
lated our  laws. 

I  have  heretofore  described  this  class  of  offense 
as  secondary  sabotage,  and  that  is  the  way  I  feel 
about  it  now.  I  haven't  any  sympathy  for  these  de- 
fendants, as  I  stated  before,  because  their  offense 
was  deliberate,  and  it  was  motivated  by  the  profit 
they  desired  to  make  at  a  time  when  our  Govern- 
ment is  striving  to  maintain  price  levels.  I  realize 
these  price  levels  at  times  work  a  definite  hardship 
on  people,  but  this  Court  is  not  inclined  to  take  these 
offenses  lightly,  and,  unfortunately,  people  who  vio- 
late these  price  ceilings  are  not  deterred  by  fines. 
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It  is  the  judgment  of  the  Court  in  the  case  of 
Aaron  Rosensweig,  that  he  be  fined  in  the  sum  of 
$1,000.00,  and  committed  to  the  county  jail  for  30 
days. 

It  is  the  judgment  of  the  Court  in  the  case  of  Abe 
Roseusweig  that  he  be  fined  in  the  sum  of  $1,000.00 
on  Count  1.  On  Count  3  the  sentence  is  suspended 
for  a  period  of  two  years  on  the  sole  condition  that 
during  that  period  he  shall  not  wilfully  violate  any 
of  the  provisions  of  the  price  regulations  under  the 
Price  Administration,  as  now  constituted,  or  any 
law  that  may  be  enacted  to  supersede  it. 

Mr.  Preston :     I  don 't  understand. 

The  Court:  The  father  is  sentenced  to  30  days 
in  jail. 

Mr.  Preston :     Do  you  suspend  that  ? 

The  Court:  No,  I  am  not  going  to  suspend  it, 
because  it  has  been  my  experience  that  fines  do  not 
stop  these  offenses. 

Mr.  Preston:  May  I  make  a  statement  to  the 
Court?  [8] 

The  Court:     Yes. 

Mr.  Preston:  I  took  this  matter  up  with  the  I 
United  States  Attorney's  office,  and  they  took  it  up  "^ 
with  the  Probation  Officer.  It  was  told  to  me  that 
the  limit  set  for  the  first  offense  in  these  cases  was 
$250.00,  and,  so  far  as  these  two  defendants  were 
concerned,  $125.00  on  each  count  would  be  a  sufficient 
fine.  Upon  that  understanding  with  the  United 
States  Attorney  and  the  Probation  Officer,  that  is 
what  I  thought  the  judgment  of  the  Court  would  be. 
I  never  would  have  thought  of  entering  a  plea  of 
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guilty  in  a  case  of  this  character,  where  there  would 
be  a  jail  sentence. 

Your  Honor,  I  ask  that  you  certainly  suspend  the 
sentence  at  this  time,  in  this  case,  because  I  was 
truthfully  taken  by  surprise  by  the  attitude  of  the 
Court,  because  I  understood,  even  in  a  second  of- 
fense, they  did  not  impose  a  sentence,  except  a  sus- 
pended sentence. 

Mr.  Kinnison:  I  discussed  this  matter  with 
Judge  Preston.  He  asked  me  what  sentence  the 
Courts  had  been  imposing.  I  advised  Judge  Preston 
that  the  only  sentence  that  I  had  personal  knowledge 
of  was  by  Judge  Beaumont,  which  had  been  imposed 
while  I  was  in  Court,  and  in  that  case  a  fine  of 
$250.00  was  imposed.  Judge  Preston  himself  sug- 
gested the  amount  of  a  $125.00  fine  on  each  count, 
as  to  each  defendant.  There  was  no  commitment 
made  by  myself,  or  anybody  in  the  United  States 
Attorney's  office,  as  to  any  amoimt  of  fine  or  sen- 
tence of  any  kind  that  might  be  imposed  in  this 
case. 

The  Court :  Just  a  minute.  Judge  Preston  knows 
from  his  previous  experience  as  United  States  At- 
torney that  the  United  States  Attorney  cannot  make 
any  deal  that  will  be  binding  upon  the  Court.  This 
is  a  matter  entirely  up  to  the  Court  on  a  plea  of 
guilty.  That  will  be  the  judgment. 

Mr.  Preston:  Mr.  Kinnison  will  admit  that  he 
said  $125.00  was  fair,  and  I  went  to  the  OPA  office, 
and  they  thought  it  fair. 

The  Court:  I  don't  care  what  the  United  States 
Attorney's  office  or  the  OPA  thought.  The  defend- 
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ants  are  remanded  to  the  custody  [9]  of  the  United 
States  Marshal;  that  is,  the  father  is  so  remanded. 
I  am  willing  to  give  the  young  man  a  stay  of  five 
days  to  pay  his  fine. 

Mr.  Kinnison:  I  do  not  believe  the  Court  stated 
the  count  on  the  sentence  of  Aaron  Rosensweig. 

The  Court :  On  Count  1.  On  Count  3  the  sentence 
v^ill  be  suspended  on  the  condition  I  stated,  that 
there  will  be  no  willful  violation. 

That  thereafter  and  on  the  30th  day  of  August, 
1943,  judgments  of  guilty  were  entered  herein 
against  the  defendants,  Aron  Rosensweig  and  Abe 
Rosensweig  and  each  of  said  defendants  was  fined 
One  Thousand  Dollars,  and  the  defendant  Aron 
Rosensweig  was  sentenced  to  thirty  day  in  jail  un- 
der Count  One  of  the  information;  and  as  to  each 
of  said  defendants  sentence  was  suspended  on  Count 
Three  for  a  period  of  two  years  and  defendants  were 
placed  on  probation  for  said  period  commencing  at 
the  expiration  of  sentence  on  Count  One. 

That  thereafter  and  on  said  30th  day  of  August, 
1943,  an  order  w^as  entered  dismissing  Counts  Two, 
Four,  Five  and  Six  of  the  information  as  to  each 
of  the  defendants  herein. 

That  thereafter  and  on  the  31st  day  of  August, 
1943,  the  defendants  herein  filed  their  joint  motion 
for  an  order  vacating  the  judgments,  setting  aside 
sentences,  granting  defendants  the  right  to  withdraw 
their  pleas  of  guilty  and  to  re-enter  their  i^leas  of 
not  guilty,  and  for  a  new  trial,  which  motion  and 
the  supporting  affidavit  of  John  W.  Preston  filed 
therewith  are  in  words  and  figures  following,  to-wit : 
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(Title  of  Court  and  Cause  omitted). 

''TO  THE  PLAINTIFF  ABOVE  NAMED  AND 
TO  THE  HONORABLE  CHARLES  H. 
CARR,  UNITED  STATES  DISTRICT  AT- 
TORNEY, ATTORNEY  FOR  PLAINTIFF: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  on  Thursday,  the  2nd  day  of  September,  1943, 
at  the  hour  of  10:00  o'clock  A.M.,  of  said  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  at  the  Court 
Room  of  the  above  entitled  court,  the  Honorable 
Ben  Harrison,  [10]  Judge  Presiding,  in  the  Federal 
Building  at  Los  Angeles,  California,  the  defendants 
above  named  will  move  said  Court  for  an  order  va- 
cating judgments,  setting  aside  sentences,  granting 
defendants  the  right  to  withdraw  their  pleas  of 
guilty  and  to  re-enter  their  pleas  of  not  guilty,  and 
for  a  new  trial. 

That  said  motion  will  be  based  upon  the  record, 
pleadings  and  files  in  said  cause  and  particularly 
on  the  proceedings  had  therein  on  August  30,  1943, 
and  upon  the  Affidavit  of  John  W.  Preston,  a  copy 
of  which  is  served  herewith. 

That  said  motion  will  be  made  upon  the  ground 
that  the  record  and  affidavit  show  that  the  Court 
was  without  jurisdiction  to  impose  judgment  and 
sentence  on  these  defendants  at  this  time  and  that 
it  is  a  proper  case  for  the  common  law  writ  of  coram 
nobis  in  that  the  defendants  were  induced  to  change 
their  pleas  of  not  guilty  and  enter  their  pleas  of 
guilty  upon  assurances  made  to  them  by  the  office 
of  the  United  States  District  Attorney  at  Los  Ange- 
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les  that  small  fines  only  would  be  imposed  upon 
them  and  that  such  recommendations  would  be 
made  to  the  Court  by  the  probation  officer  thereof, 
and  that  such  recommendations  were  not  made  and 
that  defendants  and  each  of  them  have  a  meritorious 
defense  to  said  action. 

Dated  August  31,  1943. 

JOHN  W.  PRESTON  and 
SAMUEL  MIRMAN 
By    JOHN  W.  PRESTON 

Attorneys  for  Defendants." 

*^  AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
ORDER  VACATING  JUDGMENT,  GRANT- 
ING DEFENDANTS  THE  RIGHT  TO 
WITHDRAW  THEIR  PLEAS  OF  GUILTY 
AND  TO  RE-ENTER  THEIR  PLEAS  OF 
NOT  GUILTY,  AND  FOR  A  NEW  TRIAL. 

State  of  California 
County  of  Los  Angeles — ss. 

John  W.  Preston,  being  first  duly  sworn,  deposes 
and  says:  That  he  became  associate  counsel  for  the 
defendants  in  the  above  [11]  entitled  action  on  or 
about  the  2nd  day  of  August,  1943 ;  that  previous  to 
this  time  Samuel  Mirman,  Esq.,  had  acted  as  the 
sole  attorney  for  said  defendants ;  that  inmiediately 
following  the  employment  of  your  affiant  he  began 
preparations  to  try  the  cause  for  the  defendants, 
the  cause  being  then  set  for  trial  for  the  11th  day 
of  August,  1943. 
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That  he  investigated  the  proof  in  the  cause,  includ- 
ing a  statement  made  by  the  chief  complaining  wit- 
ness in  said  matter;  that  he  ascertained  that  in  his 
opinion  the  proof  against  the  defendants  was  very 
weak  and  defective. 

Affiant  also  investigated  the  law  applicable  to  the 
case  to  a  large  extent  and  was  of  the  view  that  the 
validity  of  the  Emergency  Price  Control  Act  of 
1942,  as  applied  to  these  defendants,  was  very  doubt- 
ful and  likewise  that  the  regulations  invoked  by 
said  information  were  of  doubtful  validity. 

However,    notwithstanding    the    above    opinion, 
your  affiant  counselled  the  defendants  to  the  effect 
that  in  war  time  it  would  not  be  best  to  make  an 
attack  upon  the  law  and  the  regulations  if  it  could 
be  avoided  and  that  it  was  advisable  to  negotiate 
with   the   office   of   the   District   Attorney,  looking 
toward  a  plea  of  guilty  on  some  of  the  counts  of  the 
information  and  a  dismissal  of  the  remaining  counts. 
That  acting  upon  this  assumption,  he  contacted 
Assistant  United  States  Attorney  Ray  H.  Kinnison, 
in  whom  he  had  faith  and  confidence  and  who  was 
handling  the  case  for  the  office  of  the  United  States 
Attorney.     Affiant  was  informed  by  Mr.  Kinnison 
that  he  had   already  stated  to  affiant's   associate, 
Samuel  Mirman,  Esq.,  that  the  Government  would 
accept  a  plea  of  guilty  on  three  of  the  counts  of 
the  information  and  would,  if  accepted  by  defend- 
ants, seek  a  dismissal  of  the  remaining  counts.  Mr. 
Kinnison  at  the  same  time  volunteered  to  state  that 
in  his  opinion  a  plea  to  two  counts  would  suffice  if 
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agreeable  to  the  legal  staff  of  the  Office  of  Price  Ad- 
ministration in  Los  Angeles.  [12] 

Affiant  made  inquiry  of  Mr.  Kinnison  as  to  the 
nature  of  the  judgments  that  had  been  imposed  for 
offenses  of  this  character  and  was  informed  that 
$250.00  was  the  highest  penalty  that  had  been  im- 
posed and  that  no  imprisonment  sentences  had  been 
given  by  any  Judge  of  the  Federal  Court.  Mr.  Kinni- 
son recommended  that  affiant  see  the  legal  staff  of 
the  Office  of  Price  Administration  and  said  that 
anything  they  would  recommend  would  be  satisfac- 
tory to  him  as  the  representative  of  the  Govern- 
ment. 

That,  accordingly,  affiant  called  upon  the  Office 
of  Price  Administration  and  talked  at  length  with 
Mr.  Roger  E.  Johnson,  who  informed  affiant  that  a 
plea  of  guilty  on  two  counts  would  be  satisfactory; 
that  the  plea  should  be  upon  count  one  and  upon  any 
other  one  of  the  remaining  counts. 

After  talking  with  Mr.  Johnson,  your  affiant  then 
recontacted  Mr.  Kinnison  and  informed  him  of  the 
statements  made  by  Mr.  Johnson.  Affiant  then  asked 
Mr.  Kinnison  what  he  thought  of  a  fine  of  $125.00 
on  each  count,  making  a  total  of  $500.00,  with  no 
imprisonment,  if  the  defendants  should  enter  pleas 
of  guilty  to  the  two  counts.  Mr.  Kinnison  responded 
that  he  thought  that  was  just  about  the  correct  judg- 
ment that  should  be  entered. 

Affiant  then  asked  Mr.  Kinnison  if  he  would  rec- 
onmiend  in  open  court  such  a  disposition  of  the  case. 
He  responded  that  he  did  not  feel  free  to  mention 
figures  to  the  Court  and  would  not  do  so  unless  the 
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Court  requested  a  recommendation  from  him,  but 
he  Yohinteered  then  and  there  to  say  that  he  could 
talk  about  the  disposition  of  the  cause  and  the 
amount  of  the  fines  to  the  probation  officer  and  that 
the  probation  officer,  in  turn,  was  privileged  to  make, 
and  would  make,  recommendations,  including  the 
amount  of  the  fines,  to  the  Court.  He  likewise  prom- 
ised to  talk  to  the  probation  officer  and  ascertain 
from  him  if  he  would  make  a  recommendation  in  the 
manner  and  amounts  above  set  forth. 

Affiant  waited  a  day  or  two  and  again  asked  Mr. 
Kinnison  if  [13]  he  had  talked  to  the  probation  offi- 
cer about  this  recommendation.  Mr.  Kinnison  replied 
that  he  had  and  that  the  probation  officer  said  that 
he  would  make  such  recommendations  to  the  Court 
with  the  sole  proviso  that  the  records  of  the  defend- 
ants should  be  free  from  prior  convictions. 

Affiant,  knowing  that  no  prior  convictions  had 
been  had,  related  these  facts  substantially  as  stated 
to  defendants  and  upon  this  assurance  they  con- 
sented, upon  affiant's  recommendation,  to  withdraw 
their  pleas  of  not  guilty  and  to  enter  pleas  of  guilty 
to  counts  one  and  three  of  the  information. 

This  change  of  plea  took  place  on  the  9th  day  of 
August,  1943.  In  open  court  at  the  time  of  the  change 
of  plea,  affiant  explained  to  the  Court  that  he  had 
taken  the  matter  of  settlement  of  this  case  up  with 
the  District  Attorney  and  an  agreement  had  been 
reached  to  plead  guilty  to  counts  one  and  three  of 
the  information  and  that  the  District  Attorney  was 
to  recommend  a  dismissal  of  the  remaining  counts  to 
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the  office  of  the  Attorney  General  at  Washington, 
D.  C. 

Affiant  queried  Mr.  Kinnison  two  or  three  times 
between  the  date  of  the  change  of  plea  and  the  date 
of  judgment  and  was  assured  that  he  had  heard  noth- 
ing derogatory  to  the  understanding  concerning  rec- 
ommendations as  to  judgments  in  the  case. 

Finally,  and  on  the  morning  of  the  day  for  judg- 
ment, to  wit;  August  30,  1943,  affiant  again  queried 
Mr.  Kinnison  and  w^as  told  by  him  again  that  every- 
thing w^as  all  right  except  that  the  report  of  the  pro- 
bation officer  contained  the  word  ^'substantial"  with 
reference  to  the  judgment.  Affiant  was  not  informed 
further  about  the  matter,  but  believed  that  the  word 
*' substantial"  was  intended  only  to  mean  a  substan- 
tial fine. 

At  the  time  of  judgment  on  August  30,  1943,  your 
affiant  offered  to  explain  fully  the  arrangement  be- 
tween the  District  Attorney's  office  in  connection 
with  this  matter,  but  the  Court  declined  to  permit 
him  to  make  such  explanation  and  said  that  he  was 
not  [14]  interested  in  it.  Had  your  affiant  been  al- 
lowed to  do  so,  he  would  have  explained  fully  these 
facts  and  would  have  asked  the  Court  to  allow  the 
defendants  to  withdraw  their  pleas  of  guilty  and  to 
re-enter  their  pleas  of  not  guilty  in  the  action.  Affiant 
would  not  have  recommended  a  change  of  plea  had 
he  not  been  assured  that  the  recommendations  de- 
scribed above  would  be  made  to  the  Court  by  the 
probation  officer;  that  affiant  feels  that  a  great  in- 
justice will  be  done  these  defendants  if  this  judg- 
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ment  is  not  vacated  and  the  defendants  granted  an 
opportunity  to  re-enter  their  pleas  of  not  guilty  and 
thereby  granted  a  new  trial  herein. 

That  affiant  verily  believes  that  the  defendants 
have  a  meritorious  defense  in  that  the  Emergency 
Price  Control  Act  of  1942  and  the  regulations  there- 
under may  be  held  void  by  the  Supreme  Court  of  the 
United  States.  Likewise,  affiant  believes  that  the 
proof  offered  by  the  United  States  will  be  found  in- 
sufficient to  convict  the  defendants. 

JOHN  W.  PRESTON 

(Verification) 

That  thereafter  and  on  the  1st  day  of  September, 
1943,  the  defendants  and  each  of  them  filed  an  affi- 
davit in  support  of  their  motion  for  an  order  vacat- 
ing judgment,  setting  aside  sentences,  granting  them 
right  to  withdraw  pleas  of  guilty  and  re-enter  pleas 
of  not  guilty  and  for  a  new  trial.  The  affidavit  of  de- 
fendant, Aron  Rosensweig,  is  in  the  words  and 
figures  following,  to  wit : 

(Title  of  Court  and  Cause  omitted) 

' '  State  of  California 
County  of  Los  Angeles — ss. 

Aron  Rosensweig,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  defendants  in  the 
above  entitled  action ;  That  on  the  9th  day  of  August, 
1943,  he  entered  his  plea  of  not  guilty  to  all  counts 
in  said  information ; 

That  at  all  times  prior  to  August  2,  1943,  Samuel 
Mirman,  Esq.  [15]  acted  as  his  sole  attorney  in  said 
case ;  that  on  August  2,  1943,  he  associated  John  W. 
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Preston,  Esq.,  as  his  counsel  of  record  for  the  x>iir- 
pose  of  preparing  his  case  for  trial  and  trying  said 
case. 

That  he  had  frequent  conferences  with  John  W. 
Preston,  who  investigated  not  only  the  evidence  of 
the  defense,  but  certain  evidence  of  the  prosecution 
and  was  informed  by  said  John  W.  Preston  that  the 
evidence  of  the  Government  was  weak  and  defective. 

That  John  W.  Preston  also  stated  that  there  was 
grave  doubt  as  to  the  validity  of  the  law  and  of  the 
regulations  under  it,  set  forth  as  the  basis  of  the  in- 
formation in  this  case.  But,  said  John  AY.  Preston, 
notwithstanding  the  above,  advised  affiant  that  ow- 
ing to  the  war  conditions  prevailing  in  the  country, 
that  it  was  best  not  to  attack  the  validity  of  said 
law  and  regulations,  but  to  secure  permission  to  en- 
ter a  plea  of  guilty  on  two  or  three  of  the  counts  of 
said  information  and  pay  a  small  fine  thereon  and 
have  the  case  ended. 

That  he  finally  agreed  that  John  W.  Preston  should 
negotiate  with  the  office  of  the  District  Attorney  in 
connection  with  such  a  settlement.  That  John  W. 
Preston  reported  to  him  that  the  District  Attorney 
had  recommended  to  the  probation  officer  and  the 
probation  officer  would  recommend  to  the  Court  that 
affiant  be  fined  $125.00  on  two  counts  of  said  infor- 
mation and  that  no  other  punishment  would  be  im- 
posed. 

That  in  changing  his  plea  of  not  guilty  to  all  counts 
to  guilty  on  counts  one  and  three,  on  the  9th  day  of 
August,  1943,  he  w^as  influenced  solely  by  the  abiding 
belief  and  conviction  that  said  recommendation  of 
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said  probation  officer  would  be  made  as  above  set 
forth  and  that  said  judgment  of  said  Court  would 
be  in  accordance  with  such  recommendation. 

That  had  he  not  believed  the  above  and  foregoing 
to  be  correct,  he  would  not  have  thought  of  pleading 
guilty  to  counts  one  and  three,  or  to  any  other  count 
or  counts.  That  at  all  times  men-  [16]  tioned  herein 
this  affiant  has  been  informed  by  his  counsel,  after 
a  fair  statement  of  the  facts  to  them,  that  good 
ground  existed  for  the  belief  that  the  Supreme  Court 
of  the  United  States  might  declare  said  statute  and 
said  regulations  under  it  invalid  and  void. 

Affiant  therefore  asks  the  privilege  of  withdraw- 
ing his  plea  of  guilty  to  counts  one  and  three  of 
said  information  and  to  that  end  the  judgment  in 
the  case  heretofore  rendered  be  vacated  and  that 
he  be  allowed  to  re-enter  his  plea  of  not  guilty  to 
each  count  of  said  information  and  that  he  have  a 
new  trial  thereon. 

ARON  ROSENSWEIG" 

(Verification) 

The  affidavit  of  defendant,  Abe  Rosensweig,  is 
in  all  material  respects  identical  with  the  affidavit 
of  defendant,  Aron  Rosensweig,  in  its  factual  state- 
ments, and  is  therefore  not  copied  in  Bill  of  Ex- 
ceptions. 

That  thereafter  and  on  the  2nd  day  of  Septem- 
ber, 1943,  the  affidavits  of  Roger  Johnson  and  Ray 
H.  Kinnison,  in  opposition  to  motion  to  vacate 
judgments,  were  filed  herein  and  are  in  the  words 
and  figures  following,  to- wit : 
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(Title  of  Court  and  Cause  omitted) 

"AFFIDAVIT  OF  ROGER  JOHNSON  IN  OP- 
POSITION TO  MOTION  TO  VACATE 
JUDGMENT 

United  States  of  America 
Southern  District  of  California — ss. 

Roger  Johnson,  being  first  duly  sworn  deposes 
and  says: — 

That  affiant  is  an  enforcement  attorney  in  the  Los 
Angeles  District  office  of  the  Office  of  Price  Ad- 
ministration; that  as  such  attorney  he  represents 
the  Office  of  Price  Administration  in  criminal  mat- 
ters in  the  above-entitled  court. 

That  on  August  2,  1943  after  defendants  had  en- 
tered pleas  of  ''Not  Guilty"  the  question  of  de- 
fendants changing  their  pleas  to  [17]  "Guilty"  was 
discussed  by  Samuel  Mirman,  Esq.,  defendants' 
counsel,  with  Ray  Kinnison,  Assistant  United 
States  Attorney,  and  your  affiant.  Mr.  Mirman  in- 
dicated that,  if  agreeable  to  the  United  States  At- 
torney's office,  defendants  would  be  willing  to  plead 
guilty  to  two  Counts  of  the  information  if  the  re- 
maining Counts  would  be  dismissed.  Mr.  Kinni- 
son stated  that  such  a  plea  would  be  acceptable  to 
his  o&celit\if/wsLS  acceptable  to  the  O.P.A.  Your 
affiant  stated  that  it  undoubtedly  would  be  agree- 
able, but  that  affiant  would  want  to  check  with  his 
office  before  making  a  definite  commitment.  Mr. 
Mirman  further  stated  that  before  he  would  per- 
mit his  clients  to  change  their  pleas  as  indicated, 
he  would  want  to  obtain  the  approval  of  the  attor- 
ney who  he  was  going  to  associate  with  him  in  this 
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case.  Mr.  Mirman  stated  it  would  be  necessary  for 
him  to  associate  counsel  with  him  because  he  was 
going  to  be  engaged  for  three  weeks  in  the  trial  of 
a  criminal  case  in  the  Superior  Court  of  the  State 
of  California. 

That  on  or  about  August  9,  1943,  John  W.  Pres- 
ton called  at  the  Los  Angeles  District  office  of  the 
O.  P.  A.  at  1033  South  Broadway,  to  keep  an  ap- 
pointment he  had  made  with  affiant.  He  stated  to 
affiant  that  he  had  discussed  with  Mr.  Kinnison  of 
the  United  States  Attorney's  office,  the  matter  of 
defendants'  pleading  guilty  to  two  Counts  of  the 
information  and  that  Mr.  Kinnison  had  stated  that 
such  a  plea  was  acceptable  if  agreeable  with  the 
O.  P.  A.  Mr.  Preston  wanted  to  know  if  our 
office  would  have  any  objection  to  such  a  plea.  Your 
affiant  stated  that  the  Office  of  Price  Administra- 
tion had  no  objection  and  that  affiant  would  so  in- 
form Mr.  Kinnison.  Your  affiant  did  state  that  the 
O.  P.  A.  would  want  the  defendants  to  plead  guilty 
to  Comit  1  of  the  information.  Mr.  Preston  asked 
affiant  if  any  defendants  in  these  meat  cases  had 
been  sentenced  to  jail,  and  affiant  told  him  that  none 
had  been  sent  to  jail,  that  one  or  two  had  been,  be- 
sides being  fined,  placed  on  probation  for  two  or 
three  years. 

About  two  days  later  Mr.  Preston  called  affiant 
on  the  'phone  and  [18]  wanted  affiant  to  assure  him 
that  the  O.  P.  A.  would  not  subsequently  prosecute 
the  defendants  herein  for  any  other  violations  of 
the  meat  regulations  that  had  been  committed  by 
the  defendants  prior  to  the  filing  of  the  informa- 
tion herein.    Affiant  told  him  that,   although  the 
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Counts  set  forth  in  the  information  did  not  cover 
all  the  violations  that  our  investigation  had  dis- 
closed, our  office  would  not  subsequently  prosecute 
the  defendants  for  any  other  violations  that  they 
had  committed  prior  to  the  filing  of  the  informa- 
tion after  they  pleaded  guilty  to  the  information 
then  on  file. 

ROGER  JOHNSON" 

(Verification) 

'^AFFIDAVIT  OF  RAY  H.  KINNISON  IN  OP- 
POSITION TO  MOTION  TO  VACATE 
JUDGMENT 

United  States  of  America 
Southern  District  of  California — ss. 

Ray  H.  Kinnison,  being  first  duly  svt^orn  deposes 
and  says: — 

That  affiant  is  an  Assistant  United  States  Attor- 
ney at  Los  Angeles,  California.  That  on  or  about 
the  28th  day  of  July,  1943,  the  above-entitled  mat- 
ter was  assigned  to  affiant  for  disposition. 

On  August  2nd,  1943,  demurrer  and  motion  to 
quash  filed  by  the  defendants  came  on  for  hearing. 
At  that  time  the  court  overruled  said  demurrer  and 
motion,  the  defendants  entered  their  plea  of  "Not 
Guilty"  to  all  counts  of  the  information,  and  the 
case  was  set  for  trial  on  August  13,  1943.  Im- 
mediately thereafter  the  court  recessed,  and  while 
still  in  the  courtroom  counsel  for  defendants,  Mr. 
Samuel  Mirman,  Esq.,  approached  your  affiant  and 
the  question  of  the  defendants  entering  a  plea  of 
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guilty  was  discussed.  Mr.  Roger  Jolmson,  counsel 
for  the  Office  of  Price  Administration  was  present 
in  said  court  and  took  part  in  said  discussion.  It 
was  then  understood  that  the  defendants  would 
change  their  plea  and  enter  a  plea  [19]  of  "Guilty" 
to  two  Counts  of  the  information  and  that  the 
United  States  Attorney  would  then  move  for  dis- 
missal of  the  remaining  counts  of  the  indictment. 
Mr.  Mirman  then  stated  that  due  to  the  fact  that 
he  would  be  engaged  for  approximately  three  weeks 
in  the  trial  of  a  criminal  case  in  the  Superior  Court 
of  the  State  of  California,  it  would  be  necessary  for 
him  to  associate  counsel  to  handle  the  above-en- 
titled matter,  and  that  before  such  steps  were  taken 
he  desired  that  such  counsel  which  should  there- 
after be  associated  in  this  matter  should  approve  of 
this  procedure. 

Thereafter,  on  or  about  August  6th,  1943,  affiant 
received  a  telephone  call  from  John  W.  Preston 
who  advised  affiant  that  he  had  been  associated  as 
counsel  for  the  defendants,  and  the  question  of  the 
defendants  changing  their  plea  was  briefly  dis- 
cussed. Thereafter,  on  or  about  the  7th  day  of 
August,  1943,  Mr.  Preston  called  at  affiant's  office 
and  the  following  discussion  took  place: 

Mr.  Preston  stated  that  at  one  time  he  had  been 
United  States  Attorney  at  San  Francisco,  and  for 
a  number  of  years  had  been  an  Associate  Justice 
of  the  California  Supreme  Court;  that  he  ques- 
tioned the  validity  of  the  Emergency  Price  Control 
Act  and  the  Rules  and  Regulations  passed  there- 
imder,  but  that  he  believed  that  in  time  of  war  an 
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attack  thereon  should  not  be  made  (notwithstand- 
ing that  the  validity  of  said  act  and  rules  and  regu- 
lations  had  already  been  ^made  in  this  case  by  de- 
murrer land  motion  to  quash).  After  further  dis- 
cussion it  was  understood  that  the  defendants  would 
change  their  plea  to  "Guilty"  upon  two  counts  of 
the  information  and  the  balance  of  the  counts 
w^ould  be  dismissed  after  judgment  had  been  im- 
13osed.  The  question  of  sentence  was  then  dis- 
cussed, and  Mr.  Preston  asked  what  sentences  had 
been  imposed  in  similar  cases.  Your  affiant  stated 
that  in  the  only  case  of  which  he  had  personal 
knowledge  a  fine  of  Two  Hundred  Fifty  ($250.00) 
Dollars  had  been  imposed  by  Judge  Beaumont,  and 
that  to  the  best  of  his  knowledge  no  imprisonment 
sentences  had  been  imposed  by  any  Judge  of  the 
Federal  Court  in  Los  [20]  Angeles.  Mr.  Preston 
then  stated  that  before  definitely  deciding  upon  the 
j^rocedure  to  follow  he  would  like  to  talk  to  the 
officials  of  the  Office  of  Price  Administration.  Your 
affiant  advised  Mr.  Preston  that  he  had  no  objection 
to  this  procedure. 

Thereafter,  on  the  morning  of  August  10,  1943, 
Mr.  Preston  again  called  at  your  affiant's  office  and 
stated  that  he  had  talked  to  Mr.  Johnson  at  the 
Office  of  Price  Administration,  and  had  suggested 
to  Mr.  Johnson  that  a  total  tuie  of  Five  Hundred 
($500.00)  Dollars  would  be  proper  in  this  case,  and 
asked  if  your  affiant  would  recommend  such  amount 
to  the  Court.  Your  affiant  stated  to  Mr.  Preston 
that  it  was  the  policy  of  the  United  States  Attorn- 
ney's  office  not  to  make  any  recommendation  to  the 
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Court  as  to  the  amount  or  nature  of  the  sentence 
to  be  imposed  and  would  not  make  any  recommen- 
dation unless  so  requested  by  the  Court.  Mr.  Pres- 
ton then  asked  what  recommendations  the  Proba- 
tion Officer  could  or  might  make,  and  if  that  of- 
fice would  recommend  a  specific  amount  as  to  a 
fine.  Your  affiant  advised  Mr,  Preston  that  it  was 
the  custom  of  that  office  not  to  recommend  a  spe- 
cific amount  as  to  a  fine.  Mr.  Preston  then  re- 
quested your  affiant  to  discuss  the  matter  with  the 
probation  office  and  advise  him  thereof. 

Thereafter,  on  the  same  day,  your  affiant  talked 
to  Mr.  Meader,  of  the  probation  department,  giving 
him  the  facts  of  the  case  and  stating  that  Mr.  Pres- 
ton had  suggested  the  amount  of  Five  Hundred 
($500.00)  Dollars  as  being  a  reasonable  amount  to 
fine  the  defendants.  Mr.  Meader  stated  that  upon 
the  facts  stated,  if  the  defendants  had  no  prior 
record,  "and  all  other  things  being  equal,"  the  pro- 
bation office  would  undoubtedly  recommend  a  "mod- 
erate fine."  Thereafter,  on  the  same  day,  your  af- 
fiant called  Mr.  Preston  on  the  telephone  and  re- 
peated to  him  the  statements  made  by  Mr.  Meador. 
Arrangements  were  then  made  to  advance  the  case 
upon  the  calendar  for  defendants  to  change  their 
plea. 

On  the  morning  of  August  30,'  1943,  at  approxi- 
mately 9 :30  A.  M.,  [21]  your  affiant  received  a  tele- 
phone call  from  Mr.  Preston  requesting  information 
as  to  the  report  of  the  Probation  Office.  At  that 
time  your  affiant  read  to  Mr.  Preston  the  last  two 
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paragraplis  of  the  report  of  the  Probation  Officer, 
which  reads  as  follows: 

''SUMMARY: 

"Investigation  has  shown  that  Aron  Rosens- 
weig  and  Abe  Rosensweig  were  violating  price 
ceiling  according  to  a  well-planned  scheme. 
Their  invoices  of  maximum  prices  and  checks 
received  from  buyers  show  similar  amounts. 
However,  they  accepted  further  cash  payment 
on  the  side.  OPA  investigation  indicates  that 
thousands  of  dollars  over-charge  was  probably 
made  by  this  method. 

"RECOMMENDATION: 

"Because  of  the  clear  past  record  of  these 
defendants,  penitentiary  sentence  is  not  recom- 
mended. It  is  recommended  that  they  be  given 
a  heavy  fine  and  placed  on  probation." 

No  comment  thereon  was  made  by  Mr.  Preston. 

Your  affiant  states  that  at  no  time  did  he  make 
any  statement  to  Mr.  Preston  or  to  anyone  else  to 
the  effect  that  the  Probation  Officer  would  recom- 
mend the  fine  suggested  by  Mr.  Preston.  Affiant 
further  stated  to  Mr.  Preston  that  while  the  Pro- 
bation Officer  occasionally  asks  for  suggestions  from 
the  United  States  Attorney's  office  as  to  a  sentence 
to  be  recommended  in  a  particular  case,  that  office 
is  in  no  way  bound  by  such  suggestion,  and  then  re-  * 
minded  Mr.  Preston  that  from  his  ow^n  experience 
as  United  States  Attorney  he  knew  the  Court  is 
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not  bound  to  follow  the  recommendations  of  the 
Probation  Officer. 

Further  affiant  saith  not. 

RAY   H.   KINNISON." 

(Verification)  [22] 

That  thereafter  and  on  said  2nd  day  of  Septem- 
ber, 1943,  certain  proceedings  were  had  herein  be- 
fore the  Honorable  Ben  Harrison,  District  Judge, 
in  the  words  and  figures  following,  to-wit: 

(Title  of  Court  and  Cause  omitted.) 

"The  Clerk:  United  States  against  Aaron  Ro- 
sensweig and  Abraham  Rosensweig. 

Mr.  Preston:     Ready. 

Mr.  Carr:  The  Government  is  ready,  your 
Honor. 

The  Court:  May  I  read  the  counter  affidavit 
first,  })efore  you  proceed? 

Mr.  Preston:     Yes,  your  Honor. 

May  it  please  the  Court,  I  have  just  perused,  at 
the  same  time  the  Court  was  perusing  it,  the  affi- 
davit of  Mr.  Kinnison,  and,  if  the  Court  will  allow 
me,  I  would  like  to  make  just  one  or  two  contra- 
dictions to  that,  under  oath.  I  would  like  to  do  so 
now,  or  file  a  counter  affidavit  later. 

The  Court:  There  will  be  no  objection  to  that, 
I  suppose? 

Mr.  Carr:  The  Government  has  no  objection, 
your  Honor. 

Mr.  Preston:     May  I  be  sworn  now? 

The  Court:     Yes. 


vs.  United  States  of  America  81 

JOHN  W.  PRESTON, 
being  first  duly  sworn,  testified  as  follows: 

The  Court:  May  1  suggest  to  counsel  that  he 
ought  to  take  the  witness  stand? 

Mr.  Preston :     Yes,  your  Honor. 

The  Court:  You  may  make  your  statement  in 
narrative  form,  rather  than  asking  yourself  the 
questions  and  giving  the  answers  as  far  as  the  Court 
is  concerned. 

The  Witness :  Thank  you.  I  have  read  the  affi- 
davit of  Ray  H.  Kinnison,  just  filed  in  this  Court, 
wherein  an  [23]  extract  is  purportedly  given  of  the 
Probation  Officer's  report  in  the  pending  case,  with 
the  statement  that  the  report  was  read  to  me  over 
the  telephone.  This  statement  is  absolutely  un- 
truCj^  The  only  thing  that  was  said  between  me 
and  Mr.  Kinnison  upon  that  subject  was  that  I 
asked  him  if  there  was  anything  in  the  report 
derogatory  to  our  previous  understanding  that  the 
Probation  Officer  would  recommend  to  the  Court 
a  fine  of  not  to  exceed  $125.00  on  each  count,  and 
he  said  the  report  was  perfectly  O.  K.  except  for 
one  word,  that  it  had  the  word  "substantial"  in  it, 
and  there  was  no  extract  from  that  report  read  to 
me  at  all.  Counsel  is  entirely  mistaken  about  that, 
and  that  is  corroborated  by  my  statement,  the  fact 
that  I  said  to  the  Court  in  chambers  when  I  pre- 
sented these  papers,  that  the  word  "substantial" 
was  quoted  to  me  as  being  in  the  report  by  Mr. 
Kinnison.     Isn't  that  true,  Mr.  Kinnison? 
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(Testimony  of  John  W.  Preston.) 

The  Court:  No;  you  can't  ask  him.  You  are 
testifying  now  under  oath. 

The  Witness:     I  am  through. 

Cross  Examination 
By  Mr.  Carr: 

Q.  Judge  Preston,  you  did  have  a  conversation  at 
that  time  on  the  telephone  with  Mr.  Kinnison? 

A.  Before  going  to  Court  on  the  morning  of  the 
30th  I  asked  him  if  the  report  was  in  accord  with 
what  I  had  understood  to  be  its  contents. 

Q.  You  did  at  that  time  discuss  the  probation 
report  ? 

A.  Weil,  I  asked  him  about  the  report,  and  he 
told  me  that  the  report  was  all  right,  except  the  one 
word 

The  Court:     Can't  you  answer  the  question"? 

A.  Yes,  I  have  answered  it.  What  is  the  ques- 
tion again?  [24] 

Q.  By  Mr.  Carr:  Did  you  at  that  time  discuss 
the  probation  report  with  Mr.  Kennison'? 

A.     To  the  extent  mentioned  only. 

Q.  Did  he  state  what  the  probation  report  con- 
tained? 

A.  No,  sir.  He  said  that  the  word  "substan- 
tial" was  in  the  report,  which  was  the  only  thing 
in  it  different  from  what  our  understanding  was. 

Q.  Did  you  discuss  or  reiterate  your  understand- 
ing that  the 

A.  No,  1  didn't,  but  I  did  talk  to  him  previously 
several  times,  two  or  three  times,  between  the  time 
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of  our  understanding  and  tlie  time  the   plea   was 

entered  and  at  the  time  in  question  now. 

The  Court :     What  was  your  understanding? 

A.  The  understanding  was  as  set  forth  in  the 
affidavit,  and  I  will  repeat  it,  if  you  want  me  to. 

Q.     By  Mr.  Carr:     Yes. 

A.  As  soon  as  I  was  employed  in  this  case,  Mr. 
Carr,  I  looked  into  the  law  some ;  I  looked  into  the 
proof  some,  I  had  the  complaining  witness  queried, 
and  I  made  up  my  mind  that  it  was  a  very  doubtful 
case. 

Q.  I  mean,  what  was  your  understanding,  if  I 
may  interrupt,  with  Mr.  Kinnison  ? 

A.  That  is  what  I  am  leading  to.  After  talking 
the  matter  over  and  investigating  it,  I  called  on 
Mr.  Kinnison,  over  the  telephone,  I  think,  first,  and 
I  don't  remember  the  date — probably  about  the  5th 
or  6th  of  August — and  he  told  me  that  he  had  made 
a  proposition  to  Mr.  Mirman,  my  associate  here, 
whereby  a  plea  of  guilty  to  two  counts  might  be 
entered,  and  the  remaining  counts  dismissed,  but 
on  thinking  it  over  he  thought  that  would  be  satis- 
factory to  him,  but  he  didn't  want  to  take  that 
stand  without  the  con-  [25]  sent  of  the  legal  staff 
of  the  OPA,  and  anything  they  agreed  to  would  be 
all  right.  And  I  asked  him  what  sentences  had 
been  meted  out  in  similar  cases,  and  he  said  the 
highest  one  he  knew  of  was  a  fine  levied  by  Judge 
Beaumont  of  $250.00.  I  then,  acting  on  his  offer, 
went  to  see  Mr.  Johnson,  of  the  OPA  staff,  and 
talked  at  length  with  him  about  it,  and  he  told  me 
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that  a  plea  on  two  counts  would  be  satisfactory  to 
him.  And  I  told  him  I  was  going  to  report  that  to 
Mr.  Kinnison.  And  I  asked  him  which  counts,  and 
he  said  No.  1  and  I  asked  him  which  after  that,  and 
he  said  any  other  one,  that  it  didn't  make  any  dif- 
ference to  them.  I  then  relayed  this  information  to 
Mr.  Kinniston,  and  asked  him  what  he  thought  of 
$125.00  as  the  maximum  fine  on  each  count,  and  he 
said,  "That  is,  in  my  opinion,  just  right." 

Q.     He  did  state  to  you  that  it  was  his  opinion  ? 

A.  He  did,  yes,  in  his  judgment,  it  was  just 
right.  And  I  then  asked  him  if  he  would  make  such 
a  recommendation  to  the  Court,  and  he  said,  "You 
know  Judge  Harrison.  You  can't  make  recommen- 
dations in  his  Court,  and  I  can't  do  it  unless  he 
asks  me."  I  said  to  him,  "It  is  sometimes  done, 
even  in  Judge  Harrison's  Court",  and  he  said,  "I 
can  do  this",  he  says,  "I  can  talk  to  the  Probation 
Officer,  and,"  he  says,  "he  can  talk  to  the  Judge  and 
make  recommendations."  I  said,  "Well,  you  can  talk 
with  the  Probation  Officer  and  see  if  he  will  make 
this  recommendation",  and  he  said  he  would.  And 
he  either  called  me  or  I  called  him,  and  I  asked  him 
what  the  Probation  Officer  said,  and  he  said  the 
Probation  Officer  was  agreeable  to  it,  and  he  would 
do  it  unless,  on  investigation,  he  found  that  there 
was  a  previous  conviction  against  the  defendants. 
And  I  told  him  I  didn't  fear  that  at  all.  And  that 
was  the  understanding. 

The  Court:  That  was  what  the  substance  of  the 
conver-  [26]  sation  was? 
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A.     Yes ;  that  is  what  the  understanding  was. 

Q.  By  Mr.  Carr:  Then  there  was  no  under- 
standing other  than  what  you  have  related  as  be- 
tween you  and  Mr.  Kinnison? 

A.  No.  I  think  that  is  all.  He  simply  reported 
back  that  it  was  all  right  with  the  Probation  Offi- 
cer. Then  I  contacted  Mr.  Kinnison  two  or  three 
times  after  that,  to  see  if  there  was  any  change 
of  attitude  of  the  Probation  Officer,  and  he  said  no, 
until  the  morning  of  the  trial,  and  that  is  when  he 
said  that  the  word  "substantial"  was  in  the  report. 
I  never  saw  this  report,  nor  do  I  remember  any 
reading  of  the  report. 

Q.  Mr.  Kinnison  didn't  tell  you  that  he  would 
see  to  it  that  the  Probation  Officer  would  make  a 
specific  recommendation  to  the  court,  did  he. 

A.  That  is  the  way  I  understood  it,  absolutely. 
He  said  he  would  talk  to  the  Probation  Officer,  and 
he  reported  back  to  me  that  the  Probation  Officer 
would  make  the  recommendation.  That  is  abso- 
lutely correct. 

The  Court:  You  made  the  statement  that  your 
recollection  of  this  matter  is  that  the  report  was  not 
read  to  you? 

A.     I  know  it  wasn't  read  to  me. 

Q.  By  Mr.  Carr:  Could  you  be  mistaken,  that 
you  thought  he  was  talking,  but  that  he  was  actu- 
ally reading  from  the  report? 

A.  There  was  no  reading  at  all,  nothing  read 
whatever.  He  told  me  the  report  was  all  right, 
meaning,  as  I  took  it,  that  it  was  according  to  our 
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understanding,  except  that  the  word  "substantial" 

was  there. 

Q.  Now,  Judge,  with  those  facts  in  mind,  you 
advised  your  clients,  did  you  not,  to  plead  guilty  in 
this  case?  [27] 

A.  I  did.  I  consulted  with  them,  and  I  said, 
"You  have  got  a  50-50  chance  to  beat  this  case, 
but,"  I  said,  "the  OPA  has  put  the  law  under  at- 
tack, but  I  think  they  will  straighten  this  out,  and  I 
don't  believe  we  will  make  a  fight  on  the  law  or 
regulations".  And  I  said,  "I  have  talked  it  over 
with  the  United  States  Attorney's  office  and  the 
Probation  Officer  has  agreed  to  recommend  a  fine  of 
not  to  exceed  $125.00  on  each  count,  and  I  recom- 
mend that  5^ou  change  your  plea  on  that  ground." 

Q.  Didn't  you  just  say  that  Mr.  Kinnison  said 
he  could  not  recommend  the  fine  ? 

A.     He  said  just  what  I  said,  exactly. 

The  Court:  You  also  advised  your  clients  that 
sentence  would  be  imposed,  and  that  that  was  a  mat- 
ter that  was  up  to  the  Court? 

A.  I  told  them  that  the  Court  would  not  have  to 
live  up  to  it,  but  I  knew  then,  as  I  know  now,  that 
the  defendants  would  have  the  right  to  change  their 
pleas,  if  this  was  not  lived  up  to.  I  had  been 
through  that,  and  I  knew  that. 

Mr.  Cam  May  I  have  that  last  answer  read, 
Mr.  Reporter? 

(Last  answer  read  by  the  Reporter.) 

The  Witness:  Of  course,  I  couldn't  bind  the 
Court  and  wouldn't  try  to  bind  the  Court. 
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The  Court:  What  I  am  getting  at,  Judge,  is 
that  you  reported  your  discussion  with  the  United 
States  Attorney's  office  and  made  the  recommenda- 
tion, and  you  most  certainly  advised  your  clients 
that  you  couldn't  guarantee  an}^  such  result '? 

A.     No,  I  couldn't  guarantee  the  result. 

The  Court:    I  mean,  you  didn't  so  advise  them? 

[28] 

A.  I  did  not.  I  told  them  I  thought  the  recom- 
mendation of  the  Probation  Officer  would  be  ac- 
cepted, in  all  likelihood,  in  toto,  but  that,  of  course, 
nothing  could  be  guaranteed  about  that. 

The  Court :  Didn't  you  advise  your  clients.  Judge, 
that  any  proposed  arrangement  with  the  United 
States  Attorney  would  be  subject  to  the  will  of  the 
Court  and  the  conscience  of  the  Court? 

A.     I  think  that  was  understood,  so  that  there 
was  no  use  commenting  on  that  subject.     There  is  I 
a  liason  between  the  United  States  Attorney  and! 
the  Federal  Court,  and  the  Defendants  have  a  right; 
to  rely  on  assurances  made  by  the  United  States) 
Attorney's  office. 

Q.  Mr.  Carr:  You  did  so  advise  your  clients, 
however,  that  it  would  be  subject  to  the  conscience 
of  the  Court? 

A.  Well,  that  may  have  been,  in  substance,  what 
I  told  them,  that  I  thought  the  law  hadn't  been 
passed  on,  and  it  was  doubtful  whether  it  was  A^alid 
or  not,  and  that  no  Court  would  impose  any  im- 
prisonment sentences  under  conditions  like  that,  in 
my  opinion,  especially  when  a  man  couldn't   pos- 
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sibly  live  up  to  those  regulations  and  continue  in 

business. 

Q.  Just  one  other  fact  for  the  record.  You  were 
a  former  Supreme  Court  Justice  of  the  State  of 
California?  A.     Yes,  sir. 

Q.  And  you  were  formerly  United  States  Attor- 
ney, during  war  time,  during  the  last  war? 

A.  Yes,  I  was.  I  handled  this  same  kind  of 
cases  then. 

Q.  And  you  have  been  practicing  law  for  how 
many  years  ? 

A.     I  was  regularly  admitted  April  6,  1897.  [29] 

Q.  And  at  the  present  time  you  are  still  in  good 
health? 

A.  I  am  still  in  good  health,  and  I  am  friendly 
to  the  Courts,  and  friendly  to  you  and  the  whole 
office.  I  just  don't  want  to  be  put  in  an  awkward 
position  here  and  have  these  men  suffer  due  to  what 
I  said  in  their  behalf,  in  representing  them. 

Q.  Did  you  advise  your  client  to  state  in  his 
affidavit  that  he  was  innocent? 

A.  He  didn't  state  that  he  hadn't  made  an  in- 
fraction of  the  regulations.  It  is  there  only  that  he 
has  a  good  defense,  and  I  think  he  has  got  it  my- 
self. 

Mr.  Carr:    That  is  all,  sir. 

Mr.  Preston:  Now,  may  it  please  the  Court,  I 
move  your  Honor,  with  the  greatest  respect  for  the 
institution  your  Honor  presides  over,  for  an  order 
vacating  these  judgments  entered  on  the  30th  day 
of  August,  1943,  and  permitting  these  defendants  to 
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withdraw  their  ploas^  of  guilty  to  Counts  1  and  3, 
and  re-enter  their  pleas  of  not  guilty  to  each  and 
every  count  of  the  information,  and  that  they  be 
given  what  would  be,  in  effect,  a  new  trial.  I  base 
that  motion,  if  your  Honor,  please,  upon  two 
grounds : 

1.  Because  it  is  a  motion  in  term  time,  which 
the  Court  can  entertain;  and 

2.  On  the  second  ground  that  it  is  a  motion 
that  serves  the  purpose  of  the  common  law  writ 
of  coram  nobis. 

The  substance  of  these  affidavits  and  counter  affi- 
davits has  been  read,  undoubtedly,  and  reviewed 
again  here  this  morning,  and  it  is  not  necessary  for 
me  to  further  relate  what  the  facts  of  this  case 
are.  I  want  to  state  your  Honor  that  I  have  been 
sworn  here  this  morning,  and  I  [30]  have  had  a 
great  deal  of  experience  with  the  Federal  Courts, 
and  I  have  wielded  the  strong  arm  of  the  Govern- 
ment for  years.  And  I  have  had  many  seemingly 
bitter  experiences  in  Court,  but  I  have  never  had 
one  that  wasn't  ironed  out  properly,  and  which 
didn't  increase  my  respect  for  the  Courts — and,  I 
hope,  their  respect  for  me — and  my  respect  for  the 
institutions  of  our  country. 

This  case  is  one  in  which  the  United  States  At- 
torney should  be  willing  to  consent  to  the  with- 
drawal of  the  pleas  or  a  modification  of  the  judg- 
ment of  the  Court  in  this  matter.  There  is  sur- 
rounding the  United  States  Attorney's  office  and 
its  relation  to  the  Court  a  sacredness  that  should  not 
be  even  open  to  suspicion  or  question  at  any  time. 
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It  is  far  better  that  a  guilty  man  escape  than  that 
disrespect  or  criticism  or  suspicion  run  against  the 
Court  and  its  functions. 

Now,  Mr.  Kinnison  and  I  thought  that  this  Pro- 
bation Officer  would  recommend  this  fine  of  $125.00, 
and  that  that  recommendation  would  be  substan- 
tialh'  respected  by  the  Court.  I  told  the  defendants 
that,  and  they  relied  on  it.  Their  affidavits  are 
not  contradicted,  that  they  relied  on  that  solely, 
solely  on  my  advice,  and  I  did  it  for  the  purpose 
already  explained  to  your  Honor,  that  is,  largely 
to  prevent  an  attack  upon  the  OPA  law^  and  regula- 
tions in  this  critical  time.  And  I  don't  believe  now 
that  it  would  be  fair  or  just  to  these  defendants, 
who  have  splendid  reputations,  who  are  gentlemen  of 
high  standing  in  their  community,  to  imprison  them 
on  a  first  offense,  which  occurred  recently,  back  in 
April  or  May  of  this  year,  where  ^/iei>t)Uiadn 't  been 
an  adjudication  of  the  validity  of  the  Act  or  the 
validity  of  the  regulation. 

This  very  regulation  was  before  the  Supreme 
Court  of  the  United  States  on  the  10th  day  of  May, 
in  the  case  of  Lockerty  [31]  vs.  Phillips,  an  exactly 
parallel  case,  except  that  this  was  a  big  institution. 
They  were  meat  dealers.  They  bought  meat  from 
the  packers  and  sold  it  to  the  retail  trade,  and  they 
asked  for  an  injunction  against  the  OPA  on  the 
ground  that  they  could  not  live  uj)  to  this  regula- 
tion and  stay  in  business.  And  they  made  the  very 
point  that  we  would  make  now,  if  this  were  a  case 
before  the  Court  now,  that  the  Administrator  had 
failed  to  fix  or  regulate  the  price  of  livestock. 
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"The  conditions  in  the  industry — including 
the  quantity  of  meat  available  to  i)ackers  for 
distribution  to  wholesalers,  the  packers'  ex- 
pectation of  profit,  and  the  effect  of  these  con- 
ditions upon  the  prices  of  meat  sold  by  packers 
to  wholesalers — are  such  that  ajipellants  are  and 
will  be  unable  to  obtain  a  sujjply  of  meat  froiii 
packers  which  they  can  resell  to  retail  dealers 
within  the  prices  fixed  by  Regulation  No. 
169." 

The  Court  denied  this  injunction  upon  the  ground 
that  equity  jurisdiction  had  been  put  in  the  Emer- 
gency Court,  but  confined  its  statement  as  to  equita- 
ble remedies,  which  were  the  remedies  sought  here, 
to- wit,  an  injunction  against  the  enforcement  of  the 
regulation,  to  the  following,  in  the  concluding  part 
of  this  opinion: 

"Since  appellants  seek  only  an  injunction 
which  the  District  Court  is  without  authority 
to  give,  their  bill  of  complaint  was  rightly  dis- 
missed. We  have  no  occasion  to  determine  now 
whether,  or  to  w^hat  extent,  appellants  may 
challenge  the  constitutionality  of  the  Act  or 
the  Regulation  in  courts  other  than  the  Emer- 
gency Court,  either  by  w^ay  of  a  defense  to 
a  criminal  prosecution  or  in  a  civil  suit  brought 
for  some  other  purpose  than  to  restrain  en- 
forcement of  the  Act  or  Regulation  issued  [32] 
under  it." 

The  Court  reserved  that  power,  w'hich  we  would 
raise  here,   so  I  thought,  and  I  think   I  had  the 
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right  to  think,  that  no  Court  in  this  doubtful  state 
of  the  law,  against  a  first  offender,  would  assess  a 
prison  sentence.     I  never  even  thought  the  Court 
would  do  it.    I  was  willing,  of  course,  on  the  matter 
of  the  fine,  that  the  Court's  judgment  not  be  ques- 
tioned too  much,  but  I  thought  $125.00  was  enough. 
It  amounted  to  $250.00  for  each  defendant.     And 
they  are  of  the  same  family.    They  are  small  oper- 
ators.   On  the  matter  of  whether  they  Vv^ere  doing 
it  for  profit,  they  were  doing  it  to  live.    They  couldn  't 
have  maintained  their  organization  or  their  custo- 
mers or  their  business  if  they  had  lived  up  to  this 
Regulation.     And  here  is  what  a  member  of  this 
very  OP  A  had  to  say  on  this  very  subject.     I  am 
reading  from  the  Saturday  Evening  Post.    He  said : 
"Only  an  economist  could  expect  the  meat 
industry  sells  steaks  at  prices  based  on  thirteen- 
cent  livestock  when  the  live  animal  costs  fifteen 
cents  or  more,   and  be  surpised  to  find  that 
such  a  policy  resulted  in  a  nation-wide  black 
market.      Only    economists    would    insistently 
keep  such  a  policy  in  force  when  the  results 
were  so  obvious  and  so  tragic." 

I  went  through  the  prohibition  period,  your 
Honor,  and  you  cannot  enforce  a  law,  in  my  opinion, 
unless  there  is  public  sentiment  behind  it,  with 
force  in  it.  And  public  sentiment  was  not  support- 
ting  this  Regulation.  This  very  man  resigns  from 
the  office  and  comes  out  and  writes  an  article  for 
the  Saturday  Evening  Post,  to  show  why  the  OPA 
had   failed.     The   nation-wide   existence    of    black 
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markets  is,  of  course,  known  inferentially,  if  n(jt 
actually,  to  all  of  us.  [33] 

The  law  in  this  case  is  clear  that  it  is  within  the 
Court's  power  to  do  this  during  term  time,  or 
because  of  the  writ  of  coram  nobis.    The  law^  is  clear. 

I  wrote  the  opinion  in  People  vs.  Schwarz  in 
201  Cal.,  which  has  been  reaffirmed  in  two  or  three 
cases  since  that  time.  My  very  language  is  quoted 
in  it,  and  in  that  opinion  I  state  for  the  Court  that 
you  had  better  let  a  guilty  person  go  than  to  have 
the  District  Attorney's  office  put  in  such  a  posi- 
tion that  people  would  be  afraid  to  deal  openly  and 
honestly  and  fairly  with  them,  for  fear  of  what 
might  happen  thereafter. 

The  Court:  The  facts  in  that  case  were  entirely 
different  than  they  are  in  this. 

Mr.  Preston:  They  w^ere  some\vhat  different, 
your  Honor. 

The  Court:  That  was  a  case  where  a  party  had 
been  misled  into  making  a  statement,  on  the  promise 
that  he  would  be  granted  immunity. 

Mr.  Preston:  Or  else  not  be  fined  more  than 
$250.00. 

The  Court :  In  this  case  I  was  rather  interested 
in  your  language: 

"The  case  of  People  vs.  Miller,  114  Cal.,  10, 
16,  it  is  said,  supports  the  action  of  the  trial  court, 
but  it  is  not  in  the  same  category  with  the  case 
before  us  are  to  the  facts  thereof.  There  the  de- 
fendant was  led  by  the  advice  of  his  counsel  to 
believe  that  he  would  get  less  punishment  if  lie 
clianged  his  plea  to  guilty  than  he  would  receive 


94  Avon  Rosensweig  et  al. 

if  he  stood  trial  and  was  convicted.  In  this  hope, 
however,  he  was  disappointed.  The  Court  rightly 
lield  that  with  full  knowledge  of  the  consequences 
which  might  follow  he  should  not  be  permitted  to 
speculate  upon  the  action  of  the  Court.  But  even 
in  that  case  the  Court  said :  '  The  law  seeks  no  unfair 
advantage  over  a  defendant,  but  is  watchful  to  see 
[34]  that  the  proceedings  under  which  his  life  or 
liberty  is  at  stake  shall  be  fairly  and  impartially 
conducted.  It  holds  in  contemplation  his  natural 
distress,  and  is  considered  in  viewing  the  motives 
w^hich  may  influence  him  to  take  one  or  another 
course.  Therefore  it  will  permit  a  plea  of  guilty 
to  be  withdrawn  if  it  fairly  appears  that  defendant 
was  in  ignorance  of  his  rights  and  of  the  conse- 
quences of  his  act,  or  was  duly  or  improperly  in- 
fluenced either  by  hope  or  fear  in  the  making  of  it'." 

Mr,  Preston:  The  case  of  People  vs.  Campos,  3 
Cal.  2d.,  Page  15,  is  a  case  where  the  District  At- 
torney told  the  defendant  that  he  thought  that  if 
he  would  plead  guilty  he  would  get  a  life  sentence 
instead  of  a  sentence  of  death,  and  the  Court  gave 
him  a  sentence  of  death. 

In  the  case  of  People  vs.  Savin,  which  is  a  very 
much  weaker  case  than  this  one,  the  District  At- 
torney told  the  defendant  he  thought  he  would  be 
sent  to  the  road  gang,  and  the  Deputy  District  At- 
torney told  him  the  same  thing,  and  told  him  he 
thought  it  would  be  for  about  nine  months,  and 
the  Court  didn't  send  him  to  the  road  gang.  And 
the  Court  let  him  change  his  i:>lea  and  plead  not 
guilty. 
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The   Court:     What  is   that   citation'? 

Mr.  Preston:  That  is  the  case  of  People  vs. 
Savin,  37  Cal.  App.,  Page  105. 

I  don't  know  what  else  to  say,  if  your  Honor 
please.  I  never  was  more  shocked  in  my  life  than] 
at  this  occurrence,  as  I  have  suggested  here,  and 
I  have  been  at  the  bar  and  a  trial  lawyer  since 
1897.  I  have  tried  to  maintain  my  respect  for  the 
Courts  and  their  respect  for  me.  And  I  am  at  an 
awful  disadvantage  to  see  these  men  sent  to  jail 
under  these  circmnstances,  your  Honor,  and  I 
wouldn't  have  thought  of  it.  They  had  better  stand 
trial  and  be  convicted  than  [35]  to  do  this.  And  with 
the  law  in  the  uncertain  state  it  is  in,  I  wouldn't 
have  thought  of  tendering  a  plea  of  guilty  in  their 
behalf,  under  these  circmnstances,  your  Honor. 

I  just  say  that  your  Honor  should  not  permit 
this  judgment  to  stand  under  these  circumstances. 
Under  the  writ  of  coram  nobis  you  can  modify  the 
judgment,  so  that  the  rights  of  these  defendants 
will  be  respected,  as  well  as  having  the  law  vindi- 
cated. 

I  ask  your  Honor  for  the  most  careful  considera- 
tion of  the  motion. 

The  Court:  What  is  the  position  of  the  United 
States  Attorney? 

Mr.  Carr:  If  the  Court  please,  where  there  is 
a  question  of  doubt  I  would  suggest,  in  the  interest 
of  justice,  that  a  defendant  be  given  even  a  second 
opportunity.  But,  first,  may  I  preface  my  remarks 
by  saying,  your  Honor,  that  in  my  opinion  the 
Court  has  no  power  to  set  tliis  judgment  aside  un- 
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less,  on  the  theory  of  the  writ  which  Judge  Preston 
has  mentioned,  it  has  the  power  to 

The  Court:  Well,  let  us  not  argue  about  the 
law,  because  I  am  going  to  pass  upon  it  in  a  factual 
manner.  I  am  going  to  assume  that  if  the  Court 
has  been  imposed  on  and  I  have  been  a  party  to 
an  unfair  situation,  I  will  try  to  correct  it. 

Mr.  Carr:  I  would  want  your  Honor  to  correct 
it  within  the  Court's  sound  discretion,  but  I  think 
there  are  limitations  with  respect  to  the  writ. 

The  Court:  I  can  always  modify  the  judgment, 
and,  after  all,  that  is  what  Judge  Preston  really 
wants. 

Mr.  Carr:  That  is  exactly  what  he  wants,  and 
that  is  the  whole  trouble.  They  got  30  days,  and, 
having  chiseled  on  the  OPA,  now  the  two  defen- 
jdants  want  to  chisel  on  the  [36]  sentence.  Judge 
Preston  has  not  stated  in  his  affidavit  nor  in  his 
testimony  any  different  understanding  from  what 
possibly  many  lawyers  get  every  day  in  their  career, 
and  that  is  that  the  United  States  Attorney  or  the 
District  Attorney,  as  the  case  may  be,  says,  "We 
will  accept  a  plea  on  two  counts,  and  the  Court 
in  these  cases  is  doing  such  and  such",  and  that  is 
only  a  statement  of  opinion,  and  if  Mr.  Kinnison 
said  that  he  would  recommend  probation,  that  state- 
ment may  have  been  inadvisedly  made.  We  do  not 
recommend  to  the  Probation  Officers.  We  do  con- 
sult with  them  at  times.  And  the  Court  is  not  bound 
by  the  judgment  of  a  Probation  Officer.  So  counsel 
comes  into  court  and  testifies  and  shows  that  he 
went  to  his  client  and  advised  him  to  plead  guity, 
and  under  the  circumstances   as  he  related  them 
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on  the  witness  stand  the  client  came  into  eoui*t  and 
was  asked  if  he  was  guilty,  and  he  pleaded  i^ilty, 
and  he  got  a  sentence  that  he  didn't  like.  Tlie  only 
thing  I  have  in  mind  is  that  I  don't  want  to  set 
up,  if  I  can  help  it,  a  procedure  whereby  defendants 
take  pleas,  and  then,  w'hen  they  don't  get  what  they 
think  they  ought  to  have,  they  come  in  and  ask 
the  Court  to  set  aside  the  judgment.  I  am  going 
to  submit  that  there  is  upon  the  United  States 
Attorney  a  strict  and  solemn  duty  to  see  that  justice 
is  done.  If  this  Court,  in  its  sound  discretion,  feels 
that  anything  has  obtained  in  this  procedure  which 
has  brought  about  injustice  to  these  defendants,  I. 
would  be  the  first  to  ask  to  set  mid^  it  aside,  and  we 
will  give  them  a  trial,  you  may  rest  assured.  But  if 
the  Court  feels,  from  the  statements  in  the  affidavit 
and  from  the  testimony  given,  that  this  is  nothing 
more  than  an  effort  on  the  part  of  these  defendants 
to  chisel  down  their  sentences,  then  I  earnestly  sug- 
gest that  the  Court  deny  the  motion.  [37] 

I  have  been  w^ith  the  Government  some  several 
years  myself,  and  I  abhor  any  Government  man 
who  will  take  advantage  of  a  defendant  under  any 
circumstances,  and  I  have  tried  to  adhere  to  that 
rule.  Perhaps  sometimes  there  are  misimderstand- 
ings  between  lawyers,  but  Judge  Preston,  who  has 
served  all  of  these  years  as  counsel  and  as  United 
States  Attorney  also — there  are  three  of  us  in  this 
coui'troom  w^ho  have  served  as  United  States  At- 
torney— knows  that  when  he  represents  a  client 
the  duty  is  bomiden  upon  him  to  advise  that  client 
that  when  he  pleads  guilty,  no  man  can  bind  the 
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Court,  and  that  the  Court  will  do  as  it  pleases.  So 
it  behooved  Judge  Preston,  and  from  his  testimony 
I  glean  that  he  did,  to  advise  his  clients  of  that  pos- 
sibility, and,  knowing  those  facts  full  well,  he  came 
into  this  Court  and  pleaded  guilty,  and  now  he 
I  stands  here  and  says,  "I  have  been  mistreated." 

I  submit  the  matter  to  your  Honor.  I  must  up- 
hold the  men  in  my  office.  Mr.  Kinnison  is  a  new 
man  in  this  office,  but  I  have  absolute  confidence 
in  Mm.  I  don't  believe  for  a  moment  that  he  in- 
tended to  do  or  say  anything  that  was  not  exactly 
true.  But  I  respectfully  say  that,  as  between  these 
two  gentlemen,  one  is  mistaken;  which  I  do  not 
know. 

The  Court:  Where  is  there  any  serious  conflict 
in  their  statements,  except  as  to  the  report  of  the 
Probation  Officer? 

Mr.  Carr:  There  is  no  conflict,  except  in  that 
one  statement,  and  I  will  say  this  to  the  Court,  that 
perhaps  even  Judge  Preston  could  be  mistaken.  We 
are  willing  to  submit  it  to  the  somid  discretion  of 
this  Court,  and  if  .the  Court  feels  that  there  is  the 
slightest  indication  that  we  have  misled  the  defen- 
dants, we  are  perfectly  satisfied  to  have  the  Court 
do  as  it  sees  fit.  [38] 

Mr.  Preston.  I  want  to  resent  the  statement  that 
we  are  here  trying  to  chisel  down  this  judgment 
because  we  are  surprised  by  it.  That  is  not  true. 
My  attitude  has  been  throughout  this  case  to  re- 
spect the  OPA,  the  legal  staff  of  the  OPA,  and  the 
Court,  and  to  prevent  this  case  from  going  to  trial 
under  the  circumstances  stated,  because  I  thought 
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tho  law  was  so  uncertain  and  the  attitude  of  the 
C(an't  was  such  that  this  was  the  best  way  out  of 
it,  because  I  couldn't  conscientiously  have  them 
testify  that  they  did  not  do  some  of  the  things  they 
are  accused  of,  and  I  simply  told  them  to  do  what 
I  thouglit  was  the  best  for  everybody,  including 
the  OPA  and  everybody  else,  in  connection  with 
the  matter.  And  I  had  every  hope,  and  every  right 
to  expect,  that  the  Probation  Officer  would  make  a 
recommendation  to  your  Honor  that  there  be  a 
line  according  to  the  understanding  had  wdth  the 
United  States  Attorney's  representative,  and  that 
he  reported  that  he  had  referred  it  to  the  OPA, 
and  that  the  Probation  Officer  had  agreed  to  it. 
Now,  as  I  said  before,  if  the  Court  will  modify  the 
judgment  on  this  plea  so  that  it  will  come  in  the 
neighborhood  of  what  we  felt  it  would  be  at  the 
time  of  the  plea,  and,  if  not,  we  will  be  happy  to 
try  the  case. 

Your  Honor,  as  I  said  before,  I  feel  terribly  here 
about  it.  I  want  to  respect  the  Courts;  I  want  to 
respect  the  United  States  Attorney's  office;  and  I 
want  to  respect  the  Price  Administration  Office; 
and  I  w^ant  to  do  my  duty  by  my  clients  and  I 
want  to  do  my  duty  by  my  country.  I  have  put 
this  matter  up  to  the  Court  in  the  way  I  have,  just 
as  it  occurred,  and  I  had  no  thought  that  there  would 
be  anything  but  a  fine  in  the  neighborhood  of 
$125.00,  and,  as  I  said  before,  I  sincerely  hope  that, 
in  order  to  vindicate  their  rights,  that  they  may 
be  allow^ed  to  do  that.   [39] 

Mr.   Carr:     I  failed  to  state,  your  Honor,  our 
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position  with  respect  to  that  proposition.  I  do 
take  a  definite  stand.  If  they  have  pleaded  guilty 
under  circumstances  where  they  didn't  understand 
that  there  would  not  be  any  compromise  offers, 
the  whole  thing  should  be  set  aside,  and  we  should 
be  allowed  to  proceed  in  the  regular  course  at  the 
trial,  and  not  make  a  fire  sale  out  of  this  proposi- 
tion. 

Mr.  Preston:  I  don't  like  chiseling  and  fire  sales, 
your  Honor. 

The  Court :  When  you  presented  this  matter  you 
said  you  had  to  file  your  notice  of  appeal  by  to- 
morrow ? 

Mr.  Preston :     Yes,  your  Honor. 

The  Court:  Is  it  your  understanding  that  the 
submission  of  this  motion  holds  the  matter  in 
abeyance  ^ 

Mr.  Preston:  I  don't  know  whether  it  does  or 
not. 

The  Court:  The  reason  I  asked  is  so  that  I 
will  know  whether  it  is  essential  that  the  matter 
be  decided  at  this  time. 

Mr.  Preston :  The  filing  of  notice  of  appeal  might 
oust  the  Court  of  jurisdiction. 

The  Court:  That  would  be  a  happy  solution  for 
the  Court. 

Mr.  Preston:  I  think  the  Court  should  act,  if 
possible,  in  the  matter. 

The  Court:  I  can  act.  I  feel  that  there  is  no 
serious  conflict  in  the  aJBfidavits  except  as  to  the 
report  of  the  Probation  Officer.  And  it  is  true, 
according  to  Judge  Preston's  statement,  that  he  was 
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advised,  before  the  Court  pronounced  judgment, 
that  the  Probation  Officer  had  recoininendcjd  a  sub- 
stantial fine.  So,  in  effect,  the  two  statements  are 
not  in  serious  conflict  in  that  regard. 

Judge  Preston  places  the  Court  in  a  rather 
peculiar  [40]  position,  because  of  our  many  years 
of  friendshi]).  I  first  got  acquainted  with  him  when 
he  was  touring  the  state  as  a  candidate  for  Associate 
Justice  of  the  Supreme  Court,  and  I  met  him  at 
a  bar  meeting  in  San  Bernardino,  and  he  comes  here 
this  morning  and  makes  a  plea  for  himself,  lather 
than  for  the  defendants  in  the  case.  If  it  was  a 
personal  matter,  there  would  be  no  question  as  to 
what  I  would  do.  If  it  was  simply  a  question  of 
this  Court's  favoring  one  party  over  another,  I 
certainly  would  like  to  accommodate  Judge  Preston. 

I  think  I  should  make  this  statement,  that  the 
Court  has  felt  that  the  imposition  of  fines  for  carry- 
ing on  a  black  market  is  about  as  effective  as  fines 
were  in  enforcing  prohibition.  I  realize  that  nothing 
stopped  the  violation  of  the  Prohibition  Act,  either 
jail  or  fines.  But  the  Court's  attention  has  been 
called  to  the  fact  that  people  have  been  fined  for 
violation  of  the  price  ceilings  and  have  gone  out  of 
court  and  even  bragged  about  the  fact  that  they 
got  off  easy,  that  it  was  profitable  to  violate  the 
law.  Just  a  short  time  ago  I  imposed  what  I  thought 
was  a  heavy  fine  upon  a  defendant,  and  he  couldn't 
withhold  his  mirth  and  happiness  over  the  fijie  im- 
posed until  he  got  out  of  the  courtroom;  it  was 
right  in  front  of  me.  So  I  had  come  to  the  con- 
clusion, of  my  own  volition,  that  there  is  only  one 
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way  to  put  a  little  sting  in  this,  and  that  is  to 
either  fine  them  such  an  amount  that  it  will  really 
hurt,  or  to  include  a  jail  sentence  along  with  the 
fine.  The  report  of  the  Probation  Officer  indicated 
that  these  men,  and  particularly  the  father,  if  a 
heavy  fine  had  been  imposed,  such  as  was  in  con- 
templation of  Congress,  would  put  them  out  of 
business;  that  each  of  them  was  subject  to  a  fine 
of  $10,000.00  and  each  was  subject  to  a  sentence 
of  one  year  on  each  count.  The  report  of  the  Pro- 
bation Officer  indicated  that  the  father  could  stand 
what  the  [41]  Court  felt  was  a  substantial  fine  with- 
out hurting  him  financially  and  perhaps  seriously 
interfering  with  his  future  operations  in  business. 
So  I  decided  in  my  own  mind  that  I  would  give 
a  fine  that  was  10  per  cent  of  the  maximum  pro- 
vided by  Congress  and  give  a  jail  sentence,  not 
only  as  punishment  to  this  party,  but  that  it  might 
deter  others  that  might  be  so  inclined.  The  fact 
is  that  I  sentenced  three  other  men  to  jail  on  the 
same  day  for  a  violation  of  the  OPA  regulations, 
giving  all  of  them  much  heavier  sentences  than  I 
gave  the  father  in  this  case.  I  gave  two  men  ninety 
days  and  one  six  months. 

I  am  sorry  that  Judge  Preston  appeals  to  the 
Court  as  a  personal  matter  of  his  own  relationship 
with  his  clients,  and  any  intimation  that  the  Court 
is  singling  out  his  clients  for  punishment  is  abso- 
lutely untrue.  As  far  as  making  a  recommenda- 
tion is  concerned,  the  Probation  Officer  did  make 
a  recommendation.  The  only  break  in  the  whole 
proceeding  is  that  the  Court  exercised  its  own  in- 
dependent judgment.    That  seems  to  have  been  the 
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trouble  in  this  case.  I  don't  know  whether  I  should 
do  that  or  not,  or  whether  I  should  let  counsel  and 
the  United  States  Attorney  bind  the  Coui-t  in  its 
enforcement  of  the  law. 

Mr.  Preston :  It  is  a  question  of  what  the  defen- 
dants had  a  riglit  to  think,  your  Honor. 

The  Court:  It  isn't  a  question  of  what  they  had 
a  right  to  think.  They  w'ere  advised,  according  to 
your  testimony,  that  it  was  a  matter  that  would 
rest  entirely  within  the  discretion  of  the  Court,  and 
you  advised  them  in  advance  of  your  discussion 
with  the  United  States  Attorney's  office  as  to  what 
precedents  had  been  established,  that,  according  to 
other  judgments,  their  fines  would  not  exceed 
$500.00.  Really,  if  it  wasn't  for  the  fear  that  one 
man's  [42]  liberty  is  at  stake,  it  would  almost  be 
beyond  comprehension  that  a  man  of  Judge  Pres- 
ton's ability  and  experience  and  standing  would 
be  misled  or  his  clients  would  be  misled. 

Mr.  Preston :  I  have  seen  this  very  Court  accept 
the  recommendation  of  the  United  States  Attorney. 

The  Court:  I  did  accept  his  recommendation  in 
an  antitrust  case,  w^here,  after  many  months  of  nego- 
tiations, and  the  Court  not  knowing  anything  about 
the  general  scheme  of  things,  the  Court  did  accept 
the  Government's  recommendations  as  to  the  fines 
that  were  to  be  imposed. 

Mr.  Preston:  I  have  seen  hundreds  of  instances 
myself  by  the  Judges. 

The  Court:  I  followed  his  recommendation.  But 
there  was  no  recommendation  made  to  me  in  this 
case,  and  you  were  not  advised  that  any  recom- 
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mendation  by  the  United  States  Attorney  would  be 
made  to  me  in  this  case. 

Mr.  Preston:  No,  but  I  thought  the  Probation 
Officer  would  make  a  recommendation  to  you,  not 
the  United  States  Attorney. 

The  Court:  The  only  thing  is  that  the  Courts 
and  Probation  Officers,  and  even  the  United  States 
Attorneys,  don't  agree.  You  undoubtedly  have  had 
the  experience  that  when  the  Probation  Officer  rec- 
ommended leniency  you  haven't  been  willing  to  fol- 
low his  recommendation.  I  know  that  was  true 
when  I  was  United  States  Attorney.  I  have  recom- 
mended probation,  and  the  Courts  have  refused  to 
follow  my  recommendation. 

Mr.  Preston:  I  think  this  Act  contemplates  that 
the  Probation  Officer  shall  make  recommendations. 

The  Court:  It  does  not  contemplate  that  the 
Court  is  bound  by  his  recommendations. 

Mr.  Preston:  No.  But  you  have  a  right  to  feel 
that  they  are  selected  men,  and  that  you  have  a  right 
to  rely  upon  assurances  they  make. 

The  Court:  Are  you  going  to  rest  on  that,  that 
you  have  a  right  to  rely  on  the  Court  following  their 
recommendations  *? 

Mr.  Preston:  The  defendants  have  a  right  to 
rely  upon  an  Officer  of  the  Court  doing  what  he 
promises  to  do  in  the  way  of  a  recommendation.  [43] 
to  the  Court,  and  he  didn't  recommend  a  $125.00 
fine. 

The  Court:  And  your  affidavits  in  this  case  do 
not  indicate  that  Mr.  Kinnison  agreed  to  recommend 
that. 
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Mr.  Preston:  Uv.  Kiiinison  told  irie  tliat  he 
couldn't  make  the  recommendation,  but  that  he 
could  speak  to  the  Probation  Officer  and  he  would 
do  it.  I  waited  until  he  did  that  and  reported  back 
that  it  was  O.K.,  and  then,  on  that  assurance,  I 
told  the  defendants,  and  they  agreed  to  do  it.  They 
didn't  want  to  do  it. 

The  Court :  Then  on  the  morning  of  the  plea  you 
were  advised  that  the  Probation  report  had  the 
word  "substantial"  in  it. 

Mr.  Preston:  He  said  the  word  ''substantial" 
was  in  there,  yes,  your  Honor. 

The  Court :  What  is  the  difference  between  "sub- 
stantial" and  "heavy"?  We  are  not  going  to  argue 
about  that.  There  is  another  thing  in  this  case, 
and  that  is  that  this  case  was  set  down  for  trial  and 
w^ould  have  been  tried  before  this,  but  two  days 
before  trial  they  came  in  here  before  the  Court  and 
withdrew  their  pleas  of  not  guilty  and  entered  new^ 
pleas  of  guilty. 

Mr.  Preston:     And  I  told  you  at  that  time,  your 

Honor,  that  we  had  made  an  arrangement  with  the 

United  States  Attorney. 

The  Court:    As  to  the  dismissal  of  three  counts. 

Mr.  Preston:     Yes,  and  the  fact  that  we  w^ere 

negotiating,  your  Honor. 

The  Court:  I  certainly  W'Ouldn't  protest  against 
your  negotiating  with  the  United  States  Attorney, 
because  that  is  a  common  practice.  You  had  six 
counts  against  you,  and  you  got  four  of  them  dis- 
missed. The  only  unfortunate  part  in  this  case 
from  your  view-point  is  that  the   Court  had   con- 
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eluded  that  it  was  going  to  put  a  little  sting  in  the 
violations  of  these  OPA  Rules  and  Regulations.  I 
am  also  aware  of  the  fact  that  the  packing  industry 
has  had  its  difficulties.  I  am  also  aware  of  the  fact 
that  the  public  generally  is  very  much  interested  in 
putting  a  stop  to  the  black  market  and  in  maintain- 
ing price  levels.  I  am  going  to  take  the  matter 
under  submission.  I  want  to  think  it  over,  but  I 
will  decide  it  sometime  today."  [44] 

That  thereafter  and  on  said  2nd  day  of  Septem- 
ber, 1943,  an  order  was  entered  herein  denying  de- 
fendants' motion  to  vacate  judgments,  for  leave  to 
withdraw  pleas  of  guilty  and  to  re-enter  defendants ' 
pleas  of  not  guilty,  to  set  aside  the  sentences  im- 
posed, and  for  a  new  trial,  to  which  action  of  the 
Court  the  defendants  excepted  and  their  exceptions 
were  allowed  by  the  Court. 

That  thereafter  and  on  said  2nd  day  of  Septem- 
ber, 1943,  an  order  was  entered  allowing  defendants 
five  days  additional  stay  of  execution  of  the  judg- 
ments rendered  herein. 

That  thereafter  and  on  said  2nd  day  of  Septem- 
ber, 1943,  the  defendant  Aron  Rosensweig  filed 
Notice  of  Appeal  herein  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  which  notice 
and  the  grounds  of  appeal  are  in  the  words  and 
figures  following,  to  wit : 

(Title  of  Court  and  Cause  omitted.) 

"Name  and  Address  of  Appellant's  Attorneys: 
John  W.  Preston  and  Samuel  Mirman,  712  Rowan 
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Building-,  458   South   Spring   Street,   Los  Angeles, 
California. 

Offense:  Violation  of  Emergency  Price  Control 
Act  of  1942,  56  Stat.  23,  January  30,  1942.  Count 
One :  Did  knowingly,  wilfully  and  unlawfully  offer 
for  sale,  sell  and  deliver  to  E.  E.  Surhart,  one  side 
of  beef  for  sum  $88,91,  w^hich  side  of  beef  had  .a 
maximum  price  of  $68.18;  etc.,  and  Count  Three: 
Did  knowingly,  wilfully  and  unlawfully  give  a  false 
invoice  No.  9373,  to  E.  E.  Surhart,  etc.,  as  more  fully 
set  forth  in  the  said  two  counts  of  the  Infoi-mation. 

Date  of  Judgment :     August  30,  1943. 

Brief  Description  of  Judgment  or  Sentence: 

That  defendant  is  guilty  of  the  offense  as  charged 
in  Counts  One  and  Three  of  the  Information  and 
Counts  2,  4,  5  and  6  dismissed;  that  defendant  be 
imprisoned  for  thirty  (30)  days  in  a  jail  and  pay  a 
fine  unto  the  United  States  of  America  in  the  sum 
of  One  Thousand  ($1000.00)  Dollars  on  Count  One; 
and  it  is  further  ordered  that  the  [45]  imposition 
of  sentence  on  Count  Three  is  suspended  for  the 
period  of  two  (2)  years  and  defendant  is  placed  on 
probation  for  said  period  of  two  years  commencing 
at  the  expiration  of  the  sentence  on  Count  One  on 
the  condition  that  the  defendant  shall  not  wilfully 
violate  any  of  the  price  regulations  or  any  law  made 
to  supercede  them. 

Name  of  Prison  Where  Now  Confined  If  Not  on 
Bail: 
Remanded  and  now^  held  by  United  States  Mar- 
shal?. 
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I,  the  above  named  Appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  above-mentioned 
on  the  grounds  set  forth  below. 

I  elect  not  to  enter  upon  the  service  of  sentence 
pending  appeal. 

Dated :     September  2,  1943. 

ARON  ROSENSWEIG 

Appellant 

GROUND  OF  APPEAL: 

1.  That  the  Information  and  each  count  thereof 
fail  to  charge  a  public  offense  against  the  laws  of 
the  United  States  of  America. 

2.  That  the  trial  court  should  have  sustained 
appellant's  demurrer  to  the  Information  and  to 
each  count  thereof. 

3.  That  the  Information  and  each  count  thereof 
fail  to  state  facts  sufficient  to  constitute  a  public 
offense  against  the  laws  of  the  United  States  of 
America. 

4.  That  the  trial  court  should  have  granted  ap- 
pellant's motion  to  quash  the  Information. 

5.  That  the  Emergency  Price  Control  Act  of 
1942  (56  Stats.  23,  January  30,  1942)  and  particu- 
larly Sections  2  and  201,  are  void  as  an  attempted 
delegation  of  legislative  power  to  an  Administrator 
in  violation  of  Article  One,  Section  One  of  the  Con- 
stitution of  the  United  States  of  America. 

6.  That  the  Emergency  Price  Control  Act  of 
1942  and  particularly  Section  2  thereof,  in  delegat- 


vs.  United  States  of  America  109 

ing  power  to  the  Price  Administrator  to  [4()]  estab- 
lish and  maintain  maximum  prices  for  commodities, 
violates  Article  One,  Section  One,  of  the  Constitu- 
tion of  the  United  States  of  America  and  is  void  in 
that  it  fails  to  prescribe  adequate  standards  to  guide 
the  Administrator  in  the  exercise  of  the  power 
granted. 

7.  The  Emergency  Price  Control  Act,  as  applied 
to  appellant,  denies  him  due  process  of  law  in 
derogation  of  the  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States  of  America,  and  is 
therefore  unconstitutional  and  void. 

8.  That  Maximum  Price  Regulation  169,  promul- 
gated by  the  Price  Administrator,  fixing  maximum 
wholesale  prices  for  beef,  is  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States 
and  void  in  that  the  Administrator,  in  fixing  such 
prices,  failed  to  give  due  consideration  to  the  vari- 
ous factors  affecting  cost  of  production  and  distribu- 
tion of  meat  in  the  industry  as  a  whole. 

9.  That  the  Emergency  Price  Control  Act  of 
1942  denies  appellant  the  due  process  of  law  guaran- 
teed him  by  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  in  that  by  Sees.  203  and 
204(d)  of  said  Act,  the  forum  in  which  appellant 
is  prosecuted  for  a  violation  of  said  Act  and  the 
Maximum  Price  Regulation  promulgated  pursuant 
thereto,  is  precluded  from  questioning  the  validity 
of  said  Act  and  Regulation. 

10.  That  the  Emergency  Price  Control  Act  of 
1942,  and  particularly  sections  2  and  3  thereof,  are 
as  to  appellant  void  in  that  arbitrary,  mireasonable 
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and  discriminatory  classifications  of  commodities 
and  prices  are  created  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States. 

11.  That  Maximum  Price  Regulation  169,  for  a 
violation  of  which  appellant  was  convicted,  deprives 
appellant  of  due  process  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States  in  that  said 
Regulation  unlawfully  classifies  appellant  as  a 
wholesaler  of  a  commodity  processed  from  an  agri- 
cultural commodity.  [47] 

12.  That  the  failure  of  the  Price  Administrator 
to  fix  or  regulate  the  price  of  livestock  prior  to 
promulgating  Maximum  Price  Regulation  169,  for 
a  violation  of  which  appellant  was  convicted,  ren- 
dered said  Regulation  invalid  because  in  violation 
of  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States. 

13.  That  the  trial  court  was  without  jurisdiction 
to  enter  said  judgment  and  sentence  as  to  Appellant 
because  of  the  promises  made  to  the  Appellant  by 
the  Assistant  United  States  District  Attorney  that 
the  Probation  Officer,  if  Appellant  would  plead 
guilty  to  two  counts,  would  recommend  to  the  Judge 
of  said  Court  that  a  fine  of  not  to  exceed  One  Hun- 
dred Twenty-five  ($125.00)  Dollars  on  each  Count 
of  the  Information  so  plead  to  by  Appellant,  would 
be  imposed. 

14.  That  the  trial  court  erred  and  committed  an 
abuse  of  discretion  in  refusing  to  vacate  the  judg- 
ment and  sentence  as  to  Appellant,  grant  him  a  new 
trial,  and  permit  him  to  withdraw  his  plea  of  guilty 
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and  enter  a  plea  of  not  guilty  to  each  Count  of  the 
Information. ' ' 

That  thereafter  and  on  said  2nd  day  of  Septem- 
ber, 1943,  the  defendant  Abe  Rosens weig  filed  Notice 
of  Appeal  herein  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  which  notice  and 
the  grounds  of  appeal  are  in  the  words  and  figures 
the  same  as  stated  in  the  Notice  of  Appeal  of  the 
defendant  Aron  Rosensweig,  and  therefore  are  not 
stated  in  detail  in  this  Bill  of  Exceptions. 

That  thereafter  and  on  the  7th  day  of  Septem- 
ber, 1943,  an  order  admitting  defendants  to  bail  and 
staying  execution  of  the  fines  imposed  upon  them 
was  filed  herein,  and  each  of  the  defendants  de- 
posited into  the  registry  of  the  District  Court  the 
sum  of  One  Thousand  Dollars  ($1000.00)  to  guaran- 
tee the  payment  of  the  fine  imposed  upon  him. 

That  thereafter  and  on  the  8th  day  of  Septem- 
ber, 1943,  each  of  the  defendants  herein  filed  a  cash 
bail  bond  for  the  sum  of  Two  Hundred  and  Fifty 
Dollars  ($250.00)  and  paid  said  sum  into  the  regis- 
try of  the  District  Court.  [48] 

That  thereafter  and  on  the  16th  day  of  Septem- 
ber, 1943,  a  stipulation  for  the  consolidation  of  the 
respective  appeals  of  the  defendants  Aron  Rosen- 
sweig  and  Abe  Rosensweig  from  the  judgments  en- 
tered against  them  was  filed,  and  said  stipulation  is 
in  the  words  and  figures  following,  to  wit : 
(Title  of  Court  and  Cause  omitted.) 

''It  Is  Hereby  Stipulated  by  and  between  plaintiff 
and  the  appealing  defendants,  Aron  Rosensweig  and 
Abe  Rosensweig,  in  the  above  entitled  action,  that 
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the  ai^peal  of  the  respective  filing  defendants  from 
the  Judgments,  and  each  of  them,  of  the  above  en- 
titled Court,  made  and  entered  in  the  above  entitled 
cause  against  them,  and  each  of  them,  on  August 
30,  1943,  may  be  presented  to  the  United  States 
Circuit  Court  of  Appeals,  in  and  for  the  Ninth  Cir- 
cuit, as  one  appeal,  and  may  be  presented  on  one 
record,  and  prepared,  presented  and  considered  as 
the  joint  record  of  the  filing  defendants,  including 
one  assignment  of  errors  and  one  bill  of  exceptions. 

Dated :     September  16th,  1943. 

CHARLES  H.  CARR, 

United  States  Attorney 
By  (Signed)    CHARLES  H.  CARR 

Ass't.  United  States  Attorney 
for  Plaintiff 
JOHN  W.  PRESTON  & 
SAMUEL  MIRMAN 
By  (Signed)    JOHN  W.  PRESTON 

Attorneys  for  defendants" 

That  thereafter  and  on  said  16th  day  of  Septem- 
ber, 1943,  an  order  was  entered  allowing  the  defend- 
ants herein  to  consolidate  their  respective  appeals 
and  to  present  the  same  on  one  record,  which  order 
is  in  the  words  and  figures  following,  to  wit : 
(Title  of  Court  and  Cause  omitted.) 

"It  appearing  that  the  plaintiff  and  appealing 
defendants  in  the  above  entitled  action  have  stipu- 
lated that  the  appealing  [49]  defendants  may  pre- 
sent their  appeal  on  one  record,  and  the  necessity 
therefor  appearing  to  this  Court; 
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It  Is  Hei'eby  Ordered  that  the  defendants,  Aron 
Eosensweig  and  Abe  Rosensweig,  may  consolidate 
and  present  their  respective  appeals  as  one  appeal, 
and  that  said  appeals  may  be  presented  on  one  rec- 
ord and  prei)ared,  presented  and  considered  as  the 
joint  record  of  the  filing  defendants,  including  one 
assignment  of  errors  and  one  bill  of  exceptions. 

Dated:     September  16,  1943. 

(Signed)  PAUL  J.  McCORMICK 

Judge ' ' 

The  foregoing  contains  a  full,  true  and  correct 
copy  of  all  proceedings  had  and  of  all  the  testimony 
introduced  and  received  in  evidence  in  this  cause 
at  the  hearing  thereof. 

Wherefore,  the  defendants  present  the  foregoing 
as  their  proposed  Bill  of  Exceptions  in  this  cause, 
and  pray  that  the  same  be  settled  and  allowed. 
Dated  this  28th  day  of  October,  1943. 

JOHN  W.  PRESTOX  and 
SAMUEL  MIRMAN 
By  JOHN  W.  PRESTON 

Attorneys  for  Defendants 

(Title  of  Court  and  Cause  omitted.) 

It  Is  Hereby  Agreed  that  the  foregoing  proposed 
Bill  of  Exceptions  is  full,  true  and  correct,  and  we 
stipulate  that  the  same  may  be  settled  and  allowed 
by  the  Court  and  filed  herein  as  the  engrossed  Bill 
of  Exceptions. 
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Dated  this  1st  day  of  November,  1943. 
CHARLES  H.  CARR 

United  States  Attorney 
RAY  H.  KINNISON 

Assistant  United  States  Attor- 
ney 
Attorneys  for  Plaintiff 
JOHN  W.  PRESTON  and 
SAMUEL  MIRMAN 
By  JOHN  W.  PRESTON 

Attorneys  for  Defendants. 

[50] 
The  foregoing  Bill  of  Exceptions,  as  stipulated  to 
by  attorneys  for  plailitiff  and  defendants,  is  a  full, 
true  and  correct  Bill  of  Exceptions  and  embraces 
and  contains  all  of  the  evidence  adduced  at  the  trial 
of  the  above  entitled  cause  and  all  statements  of 
Counsel  and  acts  and  rulings  of  the  Court  occurring 
at  the  trial  of  said  cause  and  the  proceedings  taken 
thereafter;  and  said  Bill  of  Exceptions  is  hereby 
ratified  and  approved  by  the  undersigned  Judge  of 
this  Court,  who  presided  at  the  trial  of  this  cause, 
as  a  full,  true  and  correct  Bill  of  Exceptions  duly 
and  regularly  presented  and  settled  within  the  time 
allowed  by  law  and  as  extended  by  the  Court  and 
within  the  term  in  which  the  judgment  was  rendered 
as  extended  by  law  and  the  orders  of  this  Court. 
Such  part  of  the  testimony  as  is  given  in  the  form 
of  questions  and  answers  is  deemed  to  be  necessary 
to  be  put  in  that  form  for  a  full  and  complete  un- 
derstanding thereof. 
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Dated  tliis  2  day  of  Nov,  1943. 

BEN  HARRISON 

Judge  of  the  District  Court  of 
the  United  States  for  the 
Southern  District  of  Cali- 
fornia (Central  Division). 

[Endorsed] :     Filed  Nov.  2,  1943.  [51] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENTS  OF  ERROR  IN  BEHALF  OF 
DEFENDANTS  ARON  ROSENSWEIG  AND 
ABE  ROSENSWEIG 

1.  The  District  Court  erred  in  overruling  defend- 
ants' demurrer  to  the  information  heerin,  because 
said  information  and  each  and  every  count  thereof 
fails  to  state  facts  sufficient  to  constitute  a  public 
offense  against  the  laws  of  the  United  States. 

2.  The  District  Court  erred  in  overruling  defend- 
ants' demurrer  to  the  information  herein,  because 
the  Emergency  Price  Control  Act  of  1942  (C.  26, 
56  Stat.  23,  50  U.S.C.A.  App.  Section  001,  et  seq^ 
as  amended  by  the  Inflation  Control  Act  of  October 
2,  1942  (C.  578,  56  Stat.  .  .  . .,  50  U.S.C.A.  App.  Sec- 
tion 961,  et  seq)  is  unconstitutional  and  invalid  in 
that  said  Act  as  amended  purports  to  improperly 
delegate  the  legislative  power  to  the  Price  Adminis- 
trator in  violation  of  Article  I,  Section  1,  of  the 
Constitution  of  the  United  States. 

3.  The  District  Court  erred  in  overrulins:  defend- 
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ants '  demurrer  herein,  because  the  Emergency  Price 
Control  Act  of  1942  (C.  26,  56  Stat.  23,  50  U.S.C.A. 
App.  Section  901,  et  seq.)  as  amended  by  the  Infla- 
tion Control  Act  of  October  2,  1942  (C.  578,  56  Stat. 
.  .  .  .,  50  U.S.C.A.  App.  Section  961,  et  seq.)  is  un- 
constitutional and  invalid  because  said  Act  as 
amended  is  in  conflict  with  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States  in  that  the 
classifications  attempted  to  be  made  in  said  Act  are 
unjust,  unreasonable  and  arbitrary  and  deprive 
appellants  of  their  liberty  and  property  without  due 
process  of  law  and  of  their  private  property  without 
just  comj^ensation. 

4.  The  District  Court  erred  in  overruling  defend- 
ants '  demurrer  herein,  because  the  Emergency  Price 
Control  Act  of  1942  (C.  26,  56  Stat.  23,  50  U.S.C.A. 
App.  Section  901,  et  seq.)  as  amended  by  the  Infla- 
tion Control  Act  of  October  2, 1942  (C.  578,  56  Stat. 
....,  50  U.S.C.A.  App.  Section  961,  et  seq.)  and 
Revised  Maximum  Price  Regulations  Nos.  169  (7 
Fed.  Reg.  No.  10381)  and  148  (7  Fed.  Reg.  No. 
8609),  as  amended,  issued  thereunder  by  the  Price 
Administrator  are  unconstitutional  and  invalid  be- 
cause in  conflict  with  the  Fourth  and  Fifth  Amend- 
ments to  the  Constitution  of  the  United  States,  and 
deprive  defendants  of  their  liberty  and  property 
without  due  process  of  law  and  of  their  private 
property  without  just  compensation. 

5.  The  District  Court  erred  in  refusing  to  ad- 
judge that  Revised  Maximum  Price  Regulation  No. 
169  (7  Fed.  Reg.  No.  10381),  as  amended,  effective 
April  3,  1943,  promulgated  by  the  Price  Adminis- 
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trator  and  (establishing  wholesale  prices  for  meat, 
is  in  violation  of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States,  because  said  Regula- 
tion does  not  give  due  or  any  adequate  considera- 
tion to  the  various  factors  entering  into  the  produc- 
tion, processing  and  distribution  of  meat  by  defend- 
ants and  others  similarly  situated,  or  by  the  meat 
industry  as  a  whole  thereby  depriving  defendants 
of  their  liberty  and  property  without  due  process 
of  law. 

6.  The  District  Court  erred  in  overruling  defend- 
ants' demurrer  and  in  refusing  to  adjudge  that  Sec- 
tion 204(d)  of  the  Emergency  Price  Control  Act 
of  1942,  as  amended,  is  unconstitutional  and  invalid 
in  that  it  deprives  defendants  of  their  right,  by  way 
of  defense  to  the  information  filed  against  them 
herein  to  attack  the  constitutionality  and  validity  of 
the  Revised  Maximum  Price  Regulations  promul- 
gated by  the  Price  Administrator,  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States. 

7.  The  District  Court  erred  in  refusing  to  ad- 
judge that  Revised  Maximum  Price  Regidation  No. 
169  (7  Fed.  Reg.  No.  10381),  as  amended,  promul- 
gated by  the  Price  Administrator,  is  invalid  be- 
cause: (a)  It  wrongfully  fails  to  establish  maxi- 
mum prices  for  livestock  as  an  agricultural  com- 
modity, (b)  wrongfully  classifies  appellants  as 
wholesalers  of  a  commodity  processed  from  such 
livestock,  as  an  agricultural  commodity,  and  (c) 
said  Regulation  wrongfully  fails  to  allow  appellants 
a  fair  and  reasonable,  or  any,  profit  on  the  processed 
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commodity,  thereby  depriving  them  of  their  prop- 
erty in  violation  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 

8.  The  District  Court  erred  in  denying  ap- 
pellants' motion  for  an  order  to  vacate  the  judg- 
ments rendered  herein,  to  set  aside  the  sentences 
imposed  thereunder,  to  grant  appellants  leave  to 
withdraw  their  respective  pleas  of  guilty  and  re- 
enter their  former  pleas  of  not  guilty,  and  for  a 
new  trial. 

9.  The  District  Court  erred  and  was  guilty  of  an 
abuse  of  discretion  in  refusing  to  vacate  the  judg- 
ments rendered  herein  and  to  allow  appellants  to 
withdraw  their  respective  pleas  of  guilty  and  re- 
enter their  former  pleas  of  not  guilty  to  the  infor- 
mation and  to  each  and  every  count  thereof,  and  in 
refusing  appellants  a  new  trial,  thereby  depriving 
them  of  their  liberty  and  property  contrary  to  the 
provisions  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States. 

10.  The  District  Court  erred  in  refusing  to  con- 
sider, and  in  disregarding  the  negotiations  and 
agreements  between  appellants  and  the  United 
States  Attorneys  whereby  appellants  were  induced 
to  withdraw  their  respective  pleas  of  not  guilty  and 
enter  pleas  of  guilty  upon  the  representations  of  the 
United  States  Attorneys  that  nominal  fines  only, 
without  further  punishment,  would  be  satisfactory 
to  the  Government. 

Wherefore,  and  by  reason  of  said  errors  and  other 
manifest  errors  appearing  in  the  record  here,  the 
defendants  pray  that  the  judgments  of  conviction 
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be  set  aside  and  that  they  be  discharged  from  cus- 
tody. 

Respectfully  submitted, 

JOHN  W.  PRESTON  and 
SAMUEL  MIRMAN 
By  JOHN  W.  PRESTON 

Attorneys  for  Defendants. 

I  hereby  acknowledge  receipt  of  a  copy  of  the 
within  Assignment  of  Errors,  etc.,  this  2nd  day  of 
November,  1943. 

CHARLES  W.  CARR, 

United  States  District  Attor- 
ney 
By  RAY  H.  KINNISON 
Asst.  U.  S.  Atty. 

[Endorsed]  :     Filed  Nov.  2,  1943. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10540 

ARON  ROSENSWEIG  and 
ABE  ROSWENSWEIG, 


vs. 
UNITED  STATES  OF  AMERICA, 


Appellants, 


Appellee. 


STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY  UNDER 
RULE  19  (CCA.  9TH  CIRCUIT). 

Notice  is  hereby  given  that  appellants  Aron 
Rosensweig  and  Abe  Rosensweig  adopt  as  their 
points  on  appeal  the  assignments  of  error  appearing 
in  the  transcript  of  the  record  herein;  and  that  ap- 
pellants desire  that  the  transcript  of  the  record,  bill 
of  exceptions,  and  assignments  of  error,  as  certified, 
be  printed  in  their  entirety. 

Dated  this  17th  day  of  November,  1943. 

ARON  ROSENSWEIG  and 
ABE  ROSENSWEIG 

Appellants 
JOHN  W.  PRESTON  and 
SAMUEL  MIRMAN 
By  JOHN  W.  PRESTON 

Attorneys  for  Appellants 
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Receipt  of  a  copy  of  the  witliiii   Statoniont  of 
Points   Upon    Which   Appellants    Intend    to    Rely 
Under    Rule    19    (CCA.    9th    Circuit)    is    hereby 
acknowledged  this  18  day  of  November,  1943. 
CHARLES  H.  CARR, 

United  States  Attorney 
By  RAY  H.  KINNISON, 

Asst.  U.  S.  Atty    HKM 

[Endorsed]:     Filed    Nov.    19,    1943.      Paul    P. 
O'Brien,  Clerk. 
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No.  10,540 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Aron  RosENswEiG  and  Abe  Rosensweig, 

Appellants, 
vs. 

United  States  of  America, 


Appellee. 


BRIEF  FOR  APPELLANTS. 


STATEMENT. 

The  information  (R.  pp.  3-14)  charges  the  defend- 
ants with  six  violations  of  Revised  Maximum  Price 
Regulations  Nos.  169  and  148,  as  amended,  and  the 
Emergency  Price  Control  Act  of  1942,  as  amended. 
The  defendants  filed  a  motion  to  quash  the  informa- 
tion (R.  pp.  54-56)  which  was  denied  (R.  p.  56),  and 
a  demurrer  (R.  pp.  11-13)  which  was  overruled  (R. 
p.  56),  to  which  action  the  defendants  excepted  and 
their  exceptions  were  allowed  and  noted  (R.  p.  56). 
Thereupon,  on  August  2,  1943,  defendants  pleaded 
not  guilty  to  all  charges  in  the  information  (R.  pp. 
14-15,  56).  Thereafter,  on  August  11,  1943,  pursuant 
to  an  imderstanding  and  arrangement  with  the  United 
States  attorney  (R.  pp.  61-62,  65-75,  81-88),  defend- 
ants changed  their  pleas  of  not  guilty  and  pleaded 


guilty  to  Counts  One  and  Three  of  the  information 
(R.  pp.  15-16,  56-58) ;  and  Counts  Two,  Four,  Five 
and  Six  of  the  information  were  ordered  dismissed 
(R.  pp.  18-20).  The  understanding  and  arrangement 
was  that  defendants  plead  guilty  to  Counts  One  and 
Three  of  the  information  and  be  fined  $125.00  each 
on  each  of  said  Counts,  and  that  all  other  Counts  of 
the  information  be  dismissed  (R.  pp.  61-62,  65-75,  81- 
88).  Thereafter,  on  August  30,  1943,  the  Court 
entered  judgment  that  defendant  Aron  Rosensweig 
be  fined  the  sum  of  $1,000.00  and  be  committed  to  jail 
for  thirty  days  (R.  pp.  17-19)  and  that  defendant 
Abe  Rosensweig  be  fined  $1,000.00  on  Count  One  and 
that  imposition  of  sentence  on  Count  Two  be  sus- 
pended for  two  3^ears  (R.  pp.  19-20).  On  August  31, 
1943,  defendants  filed  a  motion  to  vacate  said  judg- 
ments and  suspend  said  sentences,  for  leave  to  with- 
draw pleas  of  guilty  and  reenter  pleas  of  not  guilty, 
and  for  a  new  trial  (R.  pp.  64-65)  and  affidavits  in 
support  thereof  (R.  pp.  65-72)  which  motion  was  de- 
nied (R.  pp.  21-22).  Thereafter,  on  September  3, 
1943,  each  defendant  filed  Notice  of  Appeal  (R.  pp. 
24-26,  28-31)  and  by  stipulation  (R.  pp.  45-46)  the 
appeals  were  ordered  consolidated  (R.  pp.  46-47). 


SPECIFICATION  OF  ERRORS. 

Defendants  have  assigned  errors  (R.  pp.  115-119) 
and  rely  upon  each  and  all  thereof.  Fundamentally, 
the  errors  assigned  present  three  principal  questions 
for  consideration : 
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1.  Revised  Maximum  Pi-icc  Regulations  Nos.  169 
(7  Fed.  Reg.  No.  lOIWl)  and  148  (7  Fed.  Reg.  No. 
8609)  as  amended,  ])romul gated  by  the  Administrator 
of  tlie  Office  of  Pi'iee  Administration  (OPA),  upon 
whicli  all  Counts  of  the  information  are  based,  are 
unconstitutional  and  invalid  because:  (a)  said  Regu- 
lations, at  all  times  mentioned  in  the  information,  had 
not  been  and  were  not  approved  by  the  Administrator 
of  Food  Production  and  Distribution  (commonly 
known  as  and  called  Food  Administrator)  as  required 
by  law,  and  hence  said  Regulations  were  not  in  effect 
or  binding  upon  the  defendants;  and  (b)  said  Regu- 
lations are  unconstitutional  and  invalid,  in  that  they 
deprive  defendants  of  their  liberty  and  propert}^  in 
violation  of  the  Fourth  and  Fifth  Amendments  to  the 
Constitution  of  the  United  States. 

2.  The  Emergency  Price  Control  Act  of  1942  is 
unconstitutional  in  that  it  illegally  delegates  legis- 
lative powers  to  the  Administrator  in  violation  of 
Article  I,  section  1  of  the  Constitution,  and  in  that  it 
sets  no  standard  sufficiently  definite  to  guide  the  Ad- 
ministrator in  the  exercise  of  the  delegated  powers. 

3.  The  District  Court  erred  and  abused  its  discre- 
tion ill  refusing  to  vacate  the  judgments  and  sen- 
tences and  permit  defendants  to  withdraw  their  pleas 
of  guilty  and  reenter  their  pleas  of  not  guilty,  and 
in  refusing  a  new  trial. 

The  jorisdicticn  of  this  Court  is 
invoked  under  Section  128  oi  the  Judicial 
Code  as  a^sended  (28  U.n.C.A.,  ^o.    22$(r)) 
and  Hale  3  of  the  Kales  of  Criminal  Pro- 
cedure (18  tJ.S.C.A.rrPoll.  Sec.  688)  pro- 
mulgated by  the  Supreme  Court  under  author- 
ity of  U7   Stat.  904,  as  amended  (18  a.S.C.A. 


ARGUMENT. 
INTRODUCTORY  STATEMENT. 

The  six  counts  of  the  information  charge  defend- 
ants with  six  violations  of  tlie  Emergency  Price  Con- 
trol Act  of  1942  (Ch.  26,  56  Stat.  23,  50  U.S.C.A. 
App.  Section  901,  et  seq.),  as  amended,  and  Revised 
Maximmn  Price  Regulations  Nos.  169  (7  Fed.  Reg. 
No.  10381)  and  148  (7  Fed.  Reg.  No.  8609).  Counts 
Two,  Four,  Five  and  Six  were  dismissed  by  the  Court 
(R.  pp.  18-20).  Only  Counts  One  and  Three  are  in- 
volved in  this  appeal. 

Count  One  charges  defendants  with  selling  one  side 
of  grade  A  beef  weighing  296  pounds  to  one  E.  E. 
Surhart  for  $88.91  in  violation  of  Revised  Maximum 
Price  Regulation  No.  169  fixing  the  price  thereof  at 
$68.18  and  in  violation  of  the  Emergency  Price  Con- 
trol Act  of  1942. 

Count  Three  charges  defendants  with  issuing  to  one 
E.  S.  Surhart  an  invoice  for  meats  sold  to  him 
at  the  price  of  $164.71,  but  that,  in  fact,  defendants 
charged  and  received  therefor  $189.46,  in  violation  of 
Revised  Maximum  Price  Regulations  Nos.  169  and 
148,  and  that  the  giving  of  such  invoice  is  in  violation 
of  the  Emergency  Price  Control  Act  of  1942. 

Since  Counts  One  and  Three  charge  the  offense  of 
violating  the  legislative  order  of  an  executive  officer,  it 
is  necessary  to  determine  whether  such  official  had 
lawful  authority  to  make  such  order,  and  whether  the 
order  is  in  c()m])liance  with  all  of  the  requirements  of 
the  legislative  act  purporting  to  confer  such  author- 
ity. Defendants  challenge  the  validity  of  Regulations 


Nos.  1()9  and  148  upon  the  several  grounds  specified 
ill  their  assignments  of  error  (R.  pp.  115-119),  and 
assert  that  said  Regulations  were  not  in  legal  effect 
at  the  several  times  mentioned  in  the  information, 
and  that,  therefore,  defendants  were  not  bound  by 
said  Regulations. 


I. 

REVISED   MAXIMUM   PRICE   REGULATIONS  Nos.   169  AND   148, 
AS  AMENDED,  ARE  UNCONSTITUTIONAL  AND  INVALID. 

It  is  manifest  that  the  validity  of  any  maximum 
price  regulation  promulgated  by  the  Administrator 
of  the  Office  of  Price  Administration  (commonly 
known  as  Price  Administrator)  must  depend  upon 
the  provisions  of  the  Emergency  Price  Control  Act, 
and  other  Acts  of  Congress,  which,  it  is  claimed,  con- 
fer upon  him  authority  to  issue  such  regulations.  If 
a  citizen  is  to  be  punished  for  a  violation  of  a  regula- 
tion issued  by  the  Price  Administrator,  then  such 
regulation  must  come  within  the  authority  conferred 
by  a  constitutional  statute.  If  such  authority  is  not 
conferi'ed,  or  if  the  provisions  of  the  statute  purport- 
ing to  confer  it  have  not  been  followed,  then  the  regu- 
lation is  invalid. 

In  Panama  Refiuhig  Co.  v.  Ryan,  293  U.S.  388,  432, 
433,  79  L.  Ed.  446,  46e5,  the  Sui)reme  Court  said: 

''If  the  citizen  is  to  be  ])miished  for  the  crime 
of  violating  a  legislative  order  of  an  executive 
officer,  or  of  a  board  or  conmiission,  due  process 
of  law  requires  that  it  shall  appear  that  the  order 


is  within  the  authority  of  the  officer,  board  or 
commission  *  *  *." 

To  like  effect  are:  United  States  v.  Eaton,  144  U.S. 
677,  36  L.  Ed.  591 ;  United  States  v.  11,150  Pounds  of 
Butter,  195  Fed.  657  (8  Cir.) ;  St.  Louis  etc.  Bridge 
By.  Co.  V.  United  States,  188  Fed.  191  (8  Cir.). 

In  an  article  entitled,  "Validity  of  Federal  Depart- 
mental Regulations  Involving  Criminal  Responsi- 
bility", 35  Harv.  L.  Rev.  952,  the  question  under  dis- 
cussion is  treated  as  follows: 

'* Assuming  that  the  defendant  has  violated  a 
departmental  regulation,  for  which  the  govern- 
ment seeks  to  hold  him  criminally  responsible, 
the  court  must  determine  whether  the  regulation 
is  beyond  the  powers  conferred  upon  the  depart- 
ment by  Congress.  Since  the  purpose  of  the 
exercise  by  the  executive  of  regulatory  functions 
is  to  enable  Congress  more  effectively  to  express 
its  will,  the  rule-making  power  cannot  be  exer- 
cised beyond  the  limits  designated  by  Congress." 

A.    Regulations  Nos.  169  and  148  never  became  effective. 

Section  2  of  the  Emergency  Price  Control  Act  of 
1942  (C.  26,  56  Stat.  23;  50  U.S.C.A.  App.  Section 
902),  subject  to  certain  reservations  applying  to  agri- 
cultural commodities  and  products  processed  there- 
from, purports  to  authorize  the  Price  Administrator 
to  fix  maximum  prices  of  various  commodities,  in- 
cluding meats. 

Section  3(c)  of  the  Act  (Sec.  903(c)  of  50  U.S.C.A. 
App.)  qualifies  the  authority  of  the  Price  Adminis- 


trator,  as  to  coininoditios  processed  or  manufactured 
from  any  agricultural  commodity,  as  follows: 

''No  maxiiimm  price  shall  be  established  or 
maintained  for  any  commodity  processed  or  man- 
ufactured in  whole  or  substantial  part  from  any 
agricultural  commodity  below  a  price  which  will 
reflect  to  i)roducers  of  such  agricultural  com- 
modity a  price  for  such  agricultural  commodity 
equal  to  the  highest  price  therefor  specified  in 
subsection  (a)." 

It  cannot  be  doubted  that  a  side  of  beef,  and  other 
meat  products,  such  as  are  mentioned  and  described 
in  the  information,  are  processed  from  an  agricultural 
commodity,  that  is,  livestock.  This  is  made  clear  by 
Section  3  of  the  Inflation  Control  Act  of  1942  (Sec- 
tion 963  of  50  U.S.C.A.  App.)  which  provides,  inter 
alia: 

''That  in  the  fixing  of  maximum  prices  on  prod- 
ucts resulting  from  the  processing  of  agri- 
cultural commodities,  including  livestock,  a  gen- 
erally fair  and  equitable  margin  shall  be  allowed 
for  such  processing"   (italics  ours), 

the  Congress  thus  making  certain  that  livestock  shall 
be  classified  as  an  agricultural  commodity. 

In  this  connection,  the  authority  of  the  Administra- 
tor to  regulate  the  prices  of  agricultural  commodities, 
and  of  products  processed  from  such  commodities, 
was  limited  narrowl}^  to  such  regulations  as  should 
be  approved  by  the  Secretary  of  Agriculture.  Section 
3(e)  of  the  Act  (Section  903(e)  50  U.S.C.A.  App.) 
provides : 
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"Notwithstanding  any  other  provision  of  this 
or  any  other  law,  no  action  shall  be  taken  under 
this  Act  by  the  Administrator  or  any  other  per- 
son with  respect  to  any  agricultural  commodity 
without  the  prior  approval  of  the  Secretary  of 
Agriculture  *  *  *."    (Italics  ours.) 

The  authority,  power  and  duties  of  the  Secretary  of 
Agriculture,  conferred  upon  him  by  Section  3(e)  of 
the  Act  (Sec.  903(e)  50  U.S.C.A.  App.),  supra,  were, 
by  Executive  Order  No.  9328,  dated  April  8,  1943, 
transferred  to  the  Administrator  of  Food  Production 
and  Distribution,  commonly  called  Food  Administra- 
tor.    (See  50  U.S.C.A.  App.,  page  314). 

Examination  of  Regulations  Nos.  169  (7  Fed.  Reg. 
No.  10381)  and  148  (7  Fed.  Reg.  No.  8609)  shows  that 
the  same  were  never  approved  by  the  Secretary  of 
Agriculture,  or  by  the  Food  Administrator,  as  re- 
quired by  law,  at  any  of  the  times  mentioned  in  the 
information.  In  the  absence  of  such  approval.  Regu- 
lations Nos.  169  and  148,  as  amended,  never  became 
effective  and  valid.  Hence,  an  information  based 
thereon,  as  here,  does  not  charge  an  offense  against 
the  laws  of  the  United  States.  Therefore,  defend- 
ants' motion  to  quash  and  demurrer  should  have 
been  sustained. 

B.    Regulations  Nos.  169  and  148  are  unconstitutional  and  in- 
valid. 

Regulations  169  and  148,  as  amended,  are  also  un- 
constitutional and  invalid.  These  regulations  are 
legislative  orders  issued  by  an  executive  official,  and 
their    constitutionality    depends    (a)    upon   whether 


Congress  could  and  did  lawfully  delegate  its  legis- 
lative powers  to  an  administrative  official,  and  (b)  if 
constitutionally  delegated,  whether  such  official  has 
comi)lied  with  constitutional  requirements  in  the  ex- 
ercise of  such  powers. 

Defendants  assert,  first,  that  Congress  did  not  dele- 
gate its  powers  to  the  Price  Administrator  alone  to 
regulate  j^rices  of  meats  and  meat  products,  and, 
second,  that  the  Administrator's  Regulations  169  and 
148,  which  were  not  approved  by  the  Secretary  of 
Agriculture  or  the  Food  Administrator,  are  accord- 
ingly unconstitutional  and  invalid.  Defendants  fur- 
ther assert  that  said  Regulations  are  unconstitutional 
and  invalid  because  they  deiJi'ive  defendants  of  their 
liberty  and  property  without  due  process  of  law\ 
Further  discussion  of  this  proposition  follows  in  Sec- 
tion II  hereof. 


II. 

THE  EMERGENCY  PRICE  CONTROL  ACT  OF  1942  IS  UNCON- 
STITUTIONAL IN  THAT  IT  ILLEGALLY  DELEGATES  LEGIS- 
LATIVE POWERS  TO  THE  PRICE  ADMINISTRATOR  IN  VIO- 
LATION OF  ARTICLE  I,  SECTION  1,  OF  THE  CONSTITUTION. 

It  is  fundamental  that  Congress  may  not  delegate 
purely  legislative  functions  to  the  executive  depart- 
ment of  the  Government.  Many  cases  so  hold.  (Field 
V.  Clark,  143  U.S.  649,  36  L.  Ed.  294;  J.  W.  Hampton, 
Jr.  V.  United  States,  276  U.S.  394,  72  L.  Ed.  624: 
Panama  Refining  Co.  v.  Ryan,  293  U.S.  388,  79  L.  Ed. 
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that  Congress  cannot  delegate  to  an  administrative 
officer,  board  or  commission  its  power  to  create  and 
define  crimes  and  offenses  against  the  United  States. 
(United  States  v.  Eaton,  144  U.S.  677,  36  L.  Ed.  591; 
Donnelley  v.  United  States,  276  U.S.  512,  72  L.  Ed. 
678;  Interstate  Commerce  Commission  v.  Brimson, 
155  U.S.  4,  39  L.  Ed.  49;  United  States  v.  Maid,  116 
Fed.  650;  United  States  v.  Grimaud,  220  U.S.  506,  55 
L.  Ed.  563 ;  United  States  v.  11,150  Pounds  of  Butter, 
195  Fed.  663;  Todd  v.  United  States,  158  U.S.  282,  39 
L.Ed.  982). 

This  principle  is  summarized  in  Panama  Befining 
Co.  V.  Ryan,  293  U.S.  38,  421,  79  L.  Ed.  446,  459,  as 
follows : 

"The  Constitution  provides  that  'All  les^islative 
powers  herein  granted  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall  consist 
of  a  Senate  and  House  of  Representatives.'  Art. 
I,  Sec.  1.  And  the  Congress  is  empowered  'To 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution'  its  general 
powers.  Art.  I,  Sec.  8,  par.  18.  The  Congress 
manifestly  is  not  permitted  to  abdicate,  or  to 
transfer  to  others,  the  essential  legislative  func- 
tions with  which  it  is  thus  vested".  (Italics  ours.) 
******* 

' -Thus,  in  every  case  in  which  the  question  has 
been  raised,  the  Court  has  recognized  that  there 
are  limits  of  delegation  which  there  is  no  con- 
stitutional authority  to  transcend.  We  think  that 
Section  9(c)  of  the  National  Industrial  Recovery 
Act)  goes  beyond  those  limits.  As  to  the  trans- 
portation of  oil  x)roduction  in  excess  of  state  per- 
mission, the  Congress  has  declared  no  policy,  has 


11 


established  no  .standard,  Jia.s  laid  down  no  rule. 
There  is  no  requirement,  no  definition  of  circum- 
stances and  conditions  in  which  the  transporta- 
tion is  to  be  allowed  or  prohibited."  (Italics 
ours.) 

"*  *  *  the  Executive  Orders  *  *  *  and  the 
Regulations  issued  by  the  Secretary  of  the  In- 
terior thereunder,  are  without  constitutional  au- 
thority." 

In  Schechter  Corp  v.  United  States,  295  U.  S.  495, 
79  L.  Ed.  1570,  also  involving  the  N.I.R.A.,  the  Su- 
preme 'Court  said,  at  p.  541  (L.  Ed.  p.  1586) : 

"To  summarize  and  conclude  upon  this  point: 
Section  3  of  the  Recovery  Act  is  without  prece- 
dent. It  supplies  no  standards  for  any  trade,  in- 
dustry or  activity.  It  does  not  undertake  to  pre- 
scribe rules  of  conduct  to  be  applied  to  particular 
states  of  fact  determined  by  appropriate  adminis- 
trative procedure.  Instead  of  prescribing  rules  of 
conduct,  it  authorizes  the  making  of  codes  to  pre- 
scribe them.  For  that  legislative  undertaking, 
section  3  sets  up  no  standards,  aside  from  the 
statement  of  the  general  aims  of  rehabilitation, 
connection  and  expansion  described  in  section  1. 
In  view  of  the  scope  of  that  broad  declaration, 
and  of  the  nature  of  the  few  restrictions  that  are 
imposed,  the  discretion  of  the  President  in  ap- 
proving or  prescribing  codes,  and  thus  enactiyig 
laws  for  the  government  of  trade  and  industry 
throughout  the  country,  is  virtually  unfettered. 
We  think  that  the  Code-making  authority  thus 
conferred  is  an  unconstitutional  delegation  of 
legislative  power.''   (Italics  ours.) 
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The  delegation  of  legislative  power  condemned  in 
the  Panama  and  Schechter  Cases,  suj^ra,  was  not  one 
whit  more  offensive  to  the  constitutional  provision, 
supra,  than  that  involved  in  the  case  at  bar. 

Section  1(a)  of  the  Emergency  Price  Control  Act 
(Sec.  901(a)  of  50  U.S.C.A.  App.)  merely  declares  the 
general  objects  and  purposes  of  the  Act.  Section  2(a) 
of  the  Act  (Sec.  902(a)  of  50  U.S.C.A.  App.)  pro- 
vides : 

"Whenever  in  the  judgment  of  the  Price  Ad- 
ministrator *  *  *  the  price  or  prices  of  a  com- 
modity or  commodities  have  risen  or  threaten  to 
rise  to  an  extent  or  in  a  manner  inconsistent  with 
the  purposes  of  this  Act,  he  may  by  regulation 
or  order  establish  such  maximum  price  or  maxi- 
mum prices  as  in  his  judgment  will  be  generally 
fair  and  equitable  and  will  effectuate  the  purposes 
of  this  Act.  So  far  as  practicable,  in  establishing 
any  maximum  price,  the  Administrator  shall  as- 
certain and  give  due  consideration  to  the  prices 
prevailing  between  October  1  and  October  15, 
1941  (or  if,  in  the  case  of  any  commodity,  there 
are  no  prevailing  i)rices  between  such  dates,  or 
the  prevailing  prices  between  such  dates  are  not 
generally  representative  because  of  abnormal  or 
seasonal  market  conditions  or  other  cause,  then 
to  the  prices  prevailing  during  the  nearest  two- 
week  period  in  which,  in  the  judgment  of  the  Ad- 
ministrator, the  prices  for  such  commodity  are 
generally  representative),  for  the  commodity  or 
commodities  included  under  such  regulation  or 
order,  and  shall  make  adjustments  for  such  rele- 
vant factors  as  he  may  determine  and  deem  to  be 
of  general  applicability,  including  the  following: 
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Speculative  fluctuations,  general  increases  or  de- 
creases in  costs  of  production,  distribution,  and 
trans})ortation,  and  general  increases  or  decreases 
in  profits  earned  by  sellei-s  of  the  commodity  or 
conunodities,  duriui^  and  subsequ(;nt  to  the  year 
ended  October  1,  1941.  P]ve]y  regulation  or  order 
issued  under  the  f'oi'egoing  provisions  of  this  sub- 
section shall  be  accompanied  by  a  statement  of 
the  considerations  involved  in  the  issuance  of 
such  regulation  or  order.  *  *  *  Before  issuing 
any  regulation  or  order  *  *  *  the  Administrator 
shall,  so  far  as  practicable,  advise  and  consult 
with  representative  members  of  the  industry 
which  will  be  affected  by  such  regulation  or 
order.  *  *  *  Whenever  in  the  judgment  of  the 
Administrator  such  action  is  necessary  or  proper 
in  order  to  effectuate  the  purposes  of  this  Act, 
he  may,  without  regard  to  the  foregoing  provi- 
sions of  this  subsection,  issue  temporary  regula- 
tions or  orders;  but  any  such  temporary  regula- 
tion or  order  shall  be  effective  for  not  more  than 
sixty  days,  and  may  be  replaced  by  a  regulation 
or  order  issued  under  the  foregoing  provisions  of 
this  subsection." 

Section  2(c)   (Section  902(c)  of  50  U.S.C.A.  App.) 
provides : 

''Any  regulation  or  order  under  this  section 
may  be  established  in  such  form  and  manner,  may 
contain  such  classifications  and  differentiations, 
and  may  provide  for  such  adjustments  and 
reasonable  exceptions,  as  in  the  judgment  of  the 
Administrator  are  necessary  or  proper  in  order 
to  effectuate  the  purposes  of  this  Act.  Any  regu- 
lation or  order  under  this  section  which  estab- 
lishes a  maximum  price  or  maximum  rent  may 
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provide  for  a  maximum  price  or  a  maximum  rent 
below  the  price  or  prices  prevailing  for  the  com- 
modity or  commodities,  or  below  the  rent  or  rents 
prevailing  for  the  defense-area  housing  accommo- 
dations, at  the  time  of  the  issuance  of  such  regu- 
lation or  order." 

These  provisions  of  the  Act  do  not  prescribe  rules 
for  the  fixing  of  maximum  prices  of  meats  and  like 
commodities  or  for  the  government  of  any  given  in- 
dustry. Instead,  the  Act  merely  authorizes  the  making 
of  codes  or  regulations  by  the  Price  Administrator 
to  prescribe  them.  For  this  legislative  undertaking 
the  Act  sets  up  no  standards  aside  from  the  general 
statement  of  the  general  aims  of  stabilizing  prices 
and  preventing  abnormal  increases  thereof.  By  the 
foregoing  provisions  of  this  Act  the  necessity  or 
policy  of  fixing  maximum  prices  of  any  commodity, 
including  meat,  is  left  solely  to  the  judgment  of  the 
Administrator,  and  w^hether  the  prices  so  fixed  are 
fair  and  equitable  is  likewise  left  to  his  sole  judgment. 
Even  the  specified  consultations  with  committees  rep- 
resenting industry — obviously  advisory  only — may  "in 
his  judgment"  be  followed  or  entirely  disregarded. 
The  provisions  of  the  Act  that  'Hhe  Administrator 
shall  ascertain  and  give  due  consideration  to  the 
prices  prevailing  between  October  1  and  October  15, 
1941  *  *  *", — which  is  closest  to  fixing  a  standard  for 
his  conduct — is  in  fact  nullified  by  the  qualifying 
phrases  ''so  far  as  practicable"  and  "as  in  his  judg- 
ment will  be  generally  fair  and  equitable",  and  the 
later  phrase  "without  regard  to  the  foregoing  provi- 
sions of  this  subsection  (may),  issue  temporary  regu- 
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latioiis  or  orders".  Everytliiiig  j^ertaining  to  the  gov- 
ernment oF  industry,  the  fixing  of  prices,  et  cetera,  is 
left  to  the  judgment  and  discretion  of  the  Adminis- 
trator, as  expressed  in  codes  or  regulations  promul- 
gated by  him.  His  judgment  and  discretion  are  vir- 
tually unfettered  by  any  provisions  of  the  Act.  This 
constitutes  a  delegation  of  legislative  power  fully  as 
broad  as  that  which  was  condemned  by  the  Supreme 
Court  in  the  Panama  Refining  Company  and 
Schechter  Corp.  Cases,  supra,  and  is  equally  offensive 
to  and  violative  of  Article  I,  Section  1  of  the  Consti- 
tution. This  delegation  also  includes  the  power  to 
create  and  define  crimes  and  offenses  against  the 
United  States. 

The  offenses  charged  in  Counts  One  and  Three  of 
the  information  are  not  created  or  defined  by  the  Act. 
The  offenses  charged  in  these  Counts  are  created  and 
defined  by  the  legislative  orders  and  Regulations  of 
the  Administrator.  Examination  of  the  Act  and 
Regulations  so  shows. 

The  only  provisions  of  the  Act  which  relate  to 
creating  or  defining  a  criminal  offense  are  found  in 
Section  4(a)  thereof  (Section  904(a)  of  50  U.S.C.A. 
App.)  as  follows: 

''It  shall  be  milawful  *  *  *  for  any  person  to 
sell  or  deliver  any  commodity  *  *  *  or  otherwise 
to  do  or  omit  to  do  any  act,  in  violation  of  any 
regulation  or  order  under  section  2,  *  *  *." 
(Italics  ours.) 

The  "violation"  thus  made  unlawful  is  not  the  vio- 
lation of  any  provision  of  the  Act  itself,  but,  instead, 
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is  the  violation  of  "any  regulation  or  order  (which 
may  be  issued  by  the  Administrator)  under  section  2 
of  the  Act".  Thus,  in  essence,  the  Administrator  is 
given  the  power  to  create  and  define  criminal  offenses 
against  the  United  States.  And,  the  exercise  of  this 
power  by  the  Administrator  is  not  safeguarded  or 
hedged  about  by  any  standard  or  rule  fixed  by  the 
Act,  but  is  left  to  his  unfettered  discretion.  This  is 
delegation  run  riot,  and,  if  countenanced,  may  well 
result  in  government  by  the  ukase  of  an  adminis- 
trative official,  instead  of  government  by  laAv  as  con- 
templated by  the  Constitution.  Such  delegation  of 
legislative  power  cannot  constitutionally  be  made. 
(United  States  v.  Eaton,  144  U.S.  677,  36  L.  Ed.  591; 
Donnelly  v.  United  States,  276  U.S.  512,  72  L.  Ed. 
678;  Panama  Refining  Company  v.  Ryan,  supra; 
SchecJiter  Corp.  v.  United,  States,  supra,  and  other 
cases  cited,  supra). 


III. 

THE  DISTRICT  COURT  ERRED  AND  ABUSED  ITS  DISCRETION 
IN  REFUSING  TO  VACATE  THE  JUDGMENTS  AND  SEN- 
TENCES AND  PERMIT  DEFENDANTS  TO  WITHDRAW 
THEIR  PLEAS  OF  GUILTY  AND  RE-ENTER  THEIR  PLEAS 
OF  NOT  GUILTY,  AND  IN  REFUSING  A  NEW  TRIAL. 

After  defendants  pleaded  iiot  guilty  to  all  C'Ounts 
of  the  information  (R.  pp.  14-16,  56)  their  attorneys 
entered  upon  negotiations  with  attorneys  for  appellee 
and  the  OPA,  ''looking  toward  a  plea  of  guilty  on 
some  of  the  Counts  of  the  information  and  a  dis- 
missal of  the  remaining  counts"  (R.  p.  66).  vSubse- 
quently,  after  several  conferences  at  which  the  matter, 
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including  amount  of  fines,  was  discussed,  defendants 
were  informed  by  said  attoi-neys  tliat  a  fine  of  $125 
on  each  of  two  Counts  against  each  defendant  would 
be  satisfactory  to  the  Government  and  OPA  (R.  pp. 
66-68,  74,  75,  78)  ;  but  the  Assistant  United  States 
Attorney  stated,  ''he  did  not  feel  free  to  mention 
figures  to  the  Court",  but,  "he  could  talk  disposition 
of  the  cause  and  the  amount  of  the  fines  to  the  Pro- 
bation Officer,"  who,  "in  turn  was  privileged  to  make, 
and  would  make,  recommendations,  including  the 
amount  of  the  fines  to  the  Court"  (R.  p.  68).  Some 
days  later  the  Assistant  United  States  Attorney  in- 
formed defendants'  attorneys  that  he  had  talked  with 
the  Probation  Officer,  who  "said  he  would  make  such 
recommendations  to  the  Court  with  the  sole  proviso 
that  the  records  of  the  defendants  should  be  free  from 
prior  convictions"  (R.  pp.  68,  78).  "Upon  this  as- 
surance they  consented  *  *  *  to  withdraw  their  pleas 
of  not  guilty  to  Counts  1  and  3  of  the  information" 
(R.  p.  68).  Shortly  before  the  hearing  on  August 
30,  1943,  defendants'  attorneys  were  advised  by  the 
Assistant  United  States  Attorney  that  "ever5i:hing 
was  all  right  except  that  the  report  of  the  Probation 
Officer  contained  the  word  '  substantial '  with  reference 
to  the  judgment,  which  they  believed  was  intended 
only  to  mean  a  substantial  fine"  (R.  p.  69).  Attor- 
neys for  appellee  and  the  OPA  substantially  admit 
the  facts  thus  stated  (R.  pp.  73,  74,  77,  78).  Defend- 
ants' attorney,  John  W.  Preston,  offered  to  explain 
this  arrangement  to  the  Court  at  the  hearing  "but  the 
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Court  declined  to  permit  him  to  make  such  explana- 
tion and  said  he  was  not  interested  in  it.  *  *  *  Affiant 
would  not  have  recommended  a  change  of  plea  had  he 
not  been  assured  that  the  recommendations  described 
above  would  be  made  to  the  Court  by  the  Probation 
Officer"  (Aff.  John  W.  Preston,  R.  p.  69). 

Upon  this  showing  the  District  Court  should  have 
permitted  defendants  to  withdraw  pleas  of  guilty  and 
reenter  their  pleas  of  not  guilty,  and  refusal  to  do  so 
constituted  error  and  abuse  of  discretion  under  the 
authorities. 

Rule  2(4)  ''Criminal  Procedure  after  plea  of  guilty, 
verdict  of  finding  of  guilt"  (18  U.S.C.A.  App.  follow- 
ing Sec.  688)  provides: 

"A  motion  to  withdraw  a  plea  of  guilty  shall 
be  made  within  ten  (10)  days  after  entry  of  such 
plea  and  before  sentence  is  imposed." 

Rule  2(2),  id.,  provides: 

a*  *  *  i;notions  in  arrest  of  judgment,  or  for  a 
new  trial,  shall  be  made  within  three  days  after 
verdict  or  finding  of  guilt." 

Defendants'  motions  were  made  within  the  times 
fixed  by  Rule  2(4)  and  2(2),  supra,  but  after  sentence. 
Inasmuch  as  sentence  was  summarily  imposed  in  an- 
nounced disregard  of  an  existing  agreement,  we  as- 
sert that  no  opportunity  was  afforded,  prior  to  sen- 
tence, to  withdraw  plea,  and  hence  defendants'  motion 
should  have  been  granted.  This  contention  is  sup- 
ported by  both  reason  and  authority. 
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In  Robinson  v.  Johnston,  118  F.  (2d)  998  (9  Cir.), 
this  Court  held  that  "a  motion  to  vacate  judgment 
and  to  withdraw  plea  of  guilty  on  grounds  that  de- 
fendant was  insane,  under  dui'ess  and  misrepresenta- 
tion when  he  pleaded  guilty  *  *  *  and  that  Court  erred 
in  imposing  sentence  less  than  ten  days  after  the  plea, 
went  to  the  jurisdiction  of  the  trial  court"  (vSyl.  2), 
and  said,  page  1000: 

"We  hold  that  where  the  motion  to  the  trial 
court  is  based  upon  facts  that  jjroperly  would 
have  been  brought  to  the  court's  attention  at  com- 
mon law  by  the  writ  of  error  coram  nobis,  such 
motion  may  be  made  after  the  expiration  of  the 
time  fixed  for  such  motions  by  Rule  II,  supra." 

The  motion  here  in  question  is  analogous  to  the  mo- 
tion made  in  the  Robinson  Case,  supra,  and  should 
have  been  granted.  See,  also,  Johnson  v.  Zerbst,  304 
U.S.  458,  82  L.  Ed.  1461;  Frame  v.  Hudspeth,  309 
U.S.  662,  84  L.  Ed.  898;  Deatsch  v.  Aderhold,  30  F. 
(2d)  677;  People  v.  Schwarz,  201  Cal.  309;  demons 
V.  United  States,  137  F.  (2d)  302  (Adv.  Op.) ;  Paris 
V.  United  States,  137  F.  (2d)  302  (Adv.  Op.). 

In  demons  v.  United  States,  137  F.  (2d)  302  (4 
Cir.)  supra,  the  Court  held  that  "where  assistant 
United  States  district  attorney  gave  defendant  his 
assurance  that  he  would  be  prosecuted  under  mis- 
demeanor provisions  of  criminal  statute,  and  there- 
after sentence  was  imposed  *  *  *  under  felony  provi- 
sions of  the  statute,  defendant  was  deprived  of  liberty 
in  violation  of  Mue  process  of  law'  Clause  of  Federal 
Constitution"  (Syl.  5).    Defendant  had  pleaded  not 
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guilty  to  the  entire  indictment.     In  this  connection 

the  Court  said,  pages  305,  306 : 

''We  cannot  clearly  and  surely  assume  what 
course  of  conduct  would  have  been  adopted  by 
Clemons  and  his  counsel  had  they  not  relied  on 
the  statement  of  the  Assistant  District  Attorney. 
Perhaps,  without  this  assurance  and  with  a  pos- 
sible felony  charge  and  punishment  therefor  be- 
fore him,  Clemons  might  have  been  willing  to 
plead  guilty  to  a  misdemeanor  charge,  and  this 
might  have  been  accepted  by  the  court.  Perhaps, 
without  this  assurance,  Clemons  and  his  counsel 
might  have  used  much  greater  diligence  in  prep- 
aration for  trial  and  might  have  emploj^ed  equally 
different  tactics  during  the  course  of  the  trial 
itself.  We  cannot  be  sure  just  what  would  have 
been  the  course  of  events. 

It  may  well  be  that  Clemons  and  his  counsel 
acted  a  bit  precipitately  in  accepting  this  assur- 
ance at  its  face  value  and  in  j)roceeding  accord- 
ingly. It  does  not  follow  that  they,  therefore, 
acted  altogether  unreasonably.  Certainly  the 
whole  procedure  smacks  of  surprise,  which  should 
if  possible  be  avoided. 

A  criminal  trial  is  not,  of  course,  to  be  likened 
to  a  game.  It  is  an  inquiry  into  truth  in  order 
that  justice  may  be  done.  A  trial,  however,  must 
be  fair;  and  one  of  the  requisites  of  a  fair  trial 
is  that  the  accused  be  fairly  advised  of  the  nature 
of  the  offense  for  which  he  is  being  tried.  He 
may  not  be  tried  for  one  offense  and  be  convicted 
of  another ;  but  this  is  in  substance  what  happens 
when  he  is  assured  by  the  prosecuting  attorney 
and  understands  that  he  is  being  prosecuted  for  a 
misdemeanor  under  an  indictment,  which  is  inter- 
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preted  for  the  first  time  after  conviction  to  charge 
a  felony. 

We  think,  accordingly,  that  demons,  under 
the  circumstances  of  this  case,  was  deprived 
of  his  liberty  against  the  spirit,  if  not  the  letter, 
of  the  Due  Process  Clause  of  the  Constitution  of 
the  United  States.  We  think  he  has  been  dealt 
with  unfairly  in  the  light  of  our  standards  of 
justice  towards  those  accused  of  federal  crimes — 
standards,  in  our  opinion,  which  the  courts  must 
always  adequately  safeguard  and  must,  under  all 
circumstances,  zealously  protect.'' 

There  is  no  question  but  that  defendants  in  the  case 
at  bar  relied  upon  the  statements  and  arrangement 
made,  as  hereinbefore  set  forth  (R.  pp.  61-62,  65-75, 
81-88).    They  had  sufficient  cause  for  such  reliance. 

People  V.  Schtvarz,  201  Cal.  309,  is  in  point.  It  was 
there  said,  p.  314: 

''Too  much  may  not  be  done  to  purify  and 
keep  pure  the  administration  of  justice.  If  a  de- 
fendant could  not  rely  upon  a  covenant  made 
with  her  by  the  head  of  the  committee  of  the 
grand  jury  and  the  office  of  the  district  attorney, 
then  indeed  would  our  whole  system  of  legal  pro- 
cedure be  brought  under  the  cloud  of  suspicion. 
It  is  far  better  that  one  woman  go  unpunished 
than  that  it  be  said  that  the  officers  of  the  law 
in  charge  of  the  prosecution  of  crimes  may  play 
fast  and  loose  with  their  i)romises  to  defendants 
under  indictment.  Precedent  for  procedure  for 
relief  under  these  circnmistances,  where  the  facts 
warrant  it,  is  found  in  the  following  eases:  People 
V.  Perez,  9  Cal.  App.  265  (98  Pac.  870) ;  People 
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V.  Moonei/,  178  Oal.  525,  529  (174  Pac.  325); 
People  V.  Ueid,  195  Cal.  249  (36  A.L.R.  1435,  232 
Pac.  457.)" 

In  Paris  v.  United  States,  137  F.  (2d)  300  (4  Cir.), 
the  defendant's  bail  was  ordered  forfeited  for  failure 
to  appear  for  trial.  The  defendant  urged  that  "he 
was  led  to  believe  that  he  would  receive  further  no- 
tice, before  being  required  to  appear  before  the 
Court",  to  be  given  him  by  the  United  States  attor- 
ney; that  he  relied  upon  the  statement  of  said  At- 
torney; that  he  received  no  notice,  and  hence  did  not 
appear  (id.  p.  301).  Upon  these  contentions  the  Court 
said  (p.  302) : 

**In  stating  that  it  was  unnecessary  for  him  to 
pass  upon  what  statements  were  made  by  the 
District  Attorney,  we  are  of  the  opinion  that  the 
Judge  below  was  in  error  as  a  matter  of  law.  The 
District  Attorney  is  the  duly  accredited  prosecut- 
ing officer  of  the  government  with  certain  well 
defined  duties  with  respect  to  the  cases  under  his 
control.  The  defendant  Paris  and  his  friends 
would  naturally  be  influenced  by  any  statement 
or  promise  made  by  the  District  Attorney.  That 
there  was  some  arrangement,  a  perfectly  proper 
one,  under  which  the  District  Attorney  was  to 
give  Paris  some  notice  before  it  would  be  neces- 
sary for  him  to  come  to  court  is  shown  by  the 
fact  that  the  District  Attorney  did  try  to  get 
word  to  Paris. 

It  is  true  that  promises  and  representations 
made  by  a  District  Attorney  to  the  defendant  are 
not  binding  upon  the  District  Judge,  who  pre- 
sides at  the  trial  of  the  case.    Yet,  in  the  instant 
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case,  the  alleged  i-epreseiitations  oi'  the  District 
Attorney  have  real  evidential  value  in  tending  to 
show  that  here  the  default  of  the  defendant  was 
not  willful." 

It  is  manifest  that  there  was  an  understanding  be- 
tween defendants  and  the  United  States  Attorney 
and  attorneys  for  the  OPA,  but  for  which  defendants 
would  not  have  changed  their  pleas  of  not  guilty.  It 
is  obvious  that  defendants  relied  and  acted  upon  this 
understanding,  which,  in  all  essential  respects  and  for 
all  necessary  j)urposes  was  an  agreement  between  the 
parties.  It  is  true,  of  course,  that  the  trial  Court  was 
not  bound  by  the  agreement ;  but,  when  he  repudiated 
the  agreement  he  should  have  permitted  defendants 
to  withdraw  pleas  of  guilty  made  pursuant  to  the 
agreement  and  reenter  their  pleas  of  not  guilty.  De- 
fendants were  surprised  at  the  refusal  of  the  trial 
Court  to  respect  the  agreement  of  the  parties,  and 
at  the  immediate  judgment  and  sentence.  A  pro- 
cedure, such  as  this,  which  ''smacks  of  surprise,  *  *  * 
should  if  possible  be  avoided"  (Clemous  v.  United 
States,  supra).  And,  it  could  have  been  avoided  b}^ 
granting  defendants'  motion,  made  within  twenty- 
four  (24)  hours  thereafter,  to  vacate  judgments  and 
permit  them  to  withdraw  pleas  of  guilty  induced  by 
the  agreement  mentioned.  Refusal  of  the  trial  Coui't 
to  grant  this  timely  motion  was,  we  respectfully  sub- 
mit, error  and  abuse  of  discretion. 
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CONCLUSION. 

For  the  reasons  set  forth  herein  it  is  respectfully 
submitted,  (a)  that  the  lower  Court  erred  in  render- 
ing judgment,  and  (b)  in  refusing  to  vacate  said 
judgment  and  grant  a  new  trial. 

Wherefore  appellants  pray  that  the  judgments  of 
the  District  Court  be  reversed  and  that  a  new  trial 
be  granted. 

Dated,  Los  Angeles,  California, 
January  3, 1944. 

Respectfully  submitted, 

Aron  Rosensweig  and 
Abe  Rosensweig, 

Appellants. 
John  W.  Preston,  and 
Samitei>  Mirman, 
By  John  W.  Preston, 

Attorneys  for  Appellants. 
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Jurisdiction. 

This  information  was  brought  under  Section  205(b)  of 
the  Emergency  Price  Control  Act  of  1942,  56  Stat.  23, 
50  U.  S.  C.  Appendix,  Section  901,  ct  scq.  Jurisdiction 
of  the  District  Court  was  invoked  under  Section  205(c)  of 
that  Act.  The  judgments  from  which  this  appeal  is 
prosecuted  were  entered  on  August  30.  1943  [R.  17.  19]. 
Notice  of  appeal  was  filed  on  behalf  of  both  defendants 
on  September  3,  1943  [R.  22.  27].  and  appeals  consoli- 
dated [R.  46].  This  court  has  jurisdiction  of  the  appeal 
by  virtue  of  Section  129  of  the  Judicial  Code,  36  Stat. 
1134.  2S  U.  S.  C  Sec.  227. 


— 2— 

Statutes  and  Regulations  Involved. 

This  case  involves  the  Emergency  Price  Control  Act 
of  1942,  56  Stat.  23.  50  U.  S.  C.  Appendix  Sec.  901, 
et  seq.,  as  amended  by  the  Act  of  Oct.  2,  1942,  56  Stat. 
765,  50  U.  S.  C.  App.  Supp.  II,  Sec.  961.  hereinafter 
referred  to  as  the  "Act";  Revised  Maximum  Price  Regu- 
lation No.  169  (7  Fed.  Reg.  10381);  Revised  Maximum 
Price  Regulation  No.  148  (7  Fed.  Reg.  8609),  and  Rule 
II  (4)  of  the  United  States  Supreme  Court  Rules  of 
Criminal  Procedure.  18  U.  S.  C.  A.  Supp.  Sec.  688. 

The  pertinent  provisions  of  the  Act  [set  forth  in  the 
Appendix]  may  be  summarized  as  follows: 

Sections  1(a),  2(a),  2(c),  2(d),  2(g)  and  2(:h)  set 
forth  standards  which  govern  the  Administrator's  exer- 
cise of  his  authority  to  control  prices.^  Section  4(a) 
makes  it  unlawful  to  violate  any  maximum  price  regula- 
tion. Section  201(d)  authorizes  the  Administrator  to 
issue  regulations  deemed  necessary  or  proper  to  carry  out 
the  purposes  of  the  Act.  Regulations  governing  the  pro- 
cedures for  administrative  review  of  price  regulations  are 
based  on  this  provision  and  on  Section  203(a). 

Sections  203  and  204  provide  an  exclusive  procedure 
for  administrative  and  judicial  review  of  price  and  rent 
regulations;  Sec.  204(d)  prohibits  all  courts,  except  the 
Emergency  Court  of  Appeals  and  the  Supreme  Court  of 
the  United  States,  from  passing  upon  the  validity  of  the 
regulations  in  any  enforcement  suit,  as  in  the  present 
case. 


^ While  Section  2  is  the  source  of  the  Administrator's  power  to  issue 
maximum  price  and  rent  regulations,  note  should  also  be  had  of  Section 
2CJ6,  pursuant  to  which  certain  price  "schedules"  issued  prior  to  enactment 
of  the   statute   are   made   "effective." 
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Section  205(b)  provides  criminal  sanctions  for  wilful 
violations  of  the  prohibitions  contained  in  Section  4(a). 
Section  205(c)  establishes  jurisdiction  for  enforcement 
suits. 

Section  301  requires  the  Administrator  to  make  quar- 
terly reports  to  Congress. 

Sections  302(a)  to  302(c),  and  302(i)  define  certain 
terms  appearing  in  the  price  provisions  of  the  Act. 

Section  305   supersedes  conflicting  prior  statutes. 

The  Act  of  October  2,  1942,  56  Stat.  765,  50  U.  S.  C. 
App.,  Supp.  II,  Sec.  961.  et  seq.,  amended  the  Emergency 
Price  Control  Act  of  1942.  and  its  pertinent  parts  are 
also  set  out  in  the  Appendix.  Section  1  authorizes  and 
directs  the  President  to  stabilize  prices,  wages,  and  sal- 
aries so  far  as  practicable  on  the  basis  of  levels  prevail- 
ing on  September  15,  1942.  Section  2  provides  the  au- 
thority to  implement  the  Congressional  command  contained 
in  Section  1.  Section  3  revises  the  methods  used  in  pre- 
scribing price  ceilings  on  agricultural  commodities.  Sec- 
tion 3  further  provides  that  processors  of  agricultural 
commodities  shall  be  allowed  a  "generally  fair  and  equi- 
table margin"  for  such  processing — the  same  criterion  as 
contained  in  Section  2  of  the  original  Act.  Sections  4  and 
5  relate  to  wage  and  salary  controls.  Section  6  provides 
that  this  Act  and  the  Regulations  issued  under  it  shall 
terminate  on  June  30,  1944,  and  Section  7(a)  extends  the 
life  of  the  Emergency  Price  Control  Act  to  June  30,  1944. 
Section  7(b)  makes  all  administrative,  procedural,  and 
punitive  sanctions  contained  in  the  Emergency  Price  Con- 
trol Act  applicable  to  this  Act,  and  Section  7(c)  provides 
that  this  Act  shall  in  no  manner  invalidate  any  provisions 
of  the  original  Act  except  as  specifically  listed.     Sections 


8,  9  and   10  relate  to  provisions  concerning  agriculture 
and  definitions.    Section  11  provides  criminal  penalties. 

Revised  Maximum  Price  Regulation  No.  169  was  issued 
on  December  10,  1942,  under  Section  2  of  the  Act  (7  F.  R. 
10381)  and  became  effective  December  16,  1942.  This 
regulation  prescribes  certain  basic  prices  (called  zone 
prices)  for  various  grades  of  beef  carcasses  and  wholesale 
cuts  (.Sec.  1364.4.S2).  From  these  basic  prices  certain 
deductions  are  required  to  be  made  (Sec.  1364.453),  and 
certain  additions  are  permitted  (Sec.  1364.454).  Sec. 
1364.401  prohibits  the  sale  of  beef  and  veal  carcasses  and 
wholesale  cuts  at  prices  higher  than  those  permitted  by 
the  regulation,  and  Sec.  1364.406  prohibits  evasion  of  the 
provisions  of  the  Regulation.  Grading  is  specifically  re- 
quired (Sec.  1364.411)  and  records  and  reports  are  re- 
quired to  be  kept  (Sec.  1364.407). 

Revised  Maximum  Price  Regulation  No.  148  was  issued 
under  Section  2  of  the  Act  (7  F.  R.  8609)  and  became 
effective  November  2,  1942.  This  regulation  covers 
dressed  hogs  and  wholesale  pork  cuts.  Zone  price  ceilings 
were  established  (Sec.  1364.22)  from  which  certain  de- 
ductions are  required  to  be  made,  and  certain  additions  are 
permitted  (Sec.  1364.35).  Sec.  1364.21  prohibits  the  sale 
of  dressed  hogs  and  wholesale  pork  cuts  at  prices  over  the 
permitted  maximum.  Records  are  required  to  be  kept 
(Sec.  1364.27)  and  evasion  prohibited  (Sec.  1364.26). 

Rule  11(4)  of  the  Rules  of  Criminal  Procedure  promul- 
gated by  the  Supreme  Court  (18  U.  S.  C.  A.  Supp.  Sec. 
688)  requires  that  a  motion  to  withdraw  a  plea  of  guilty 
"shall  be  made  within  10  days  after  entry  of  such  plea 
and  before  sentence  is  imposed." 
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Additional  Statement  of  the  Case. 

This  is  an  appeal  from  jiKlgnicnts  of  conviction  [R. 
17,  19]  entered  by  the  United  States  District  Court  for 
the  Southern  District  of  CaHfornia,  Central  Division,  on 
defendants'  pleas  of  giiilty  fR.  15,  56]  of  criminal  viola- 
tions of  the  Act.  The  information  was  filed  on  Tuly  15, 
1943  [R.  2].  It  charges  Aron  Rosensweig  and  Abe 
Rosensvveig  individually  with  wilfully  selling  processed 
meats  at  prices  higher  than  those  permitted  by  Revised 
Maximum  Price  Regulations  No.  169  and  148  fR.  3-14]. 
The  information  alleges  the  issuance  of  Revised  Maximum 
Price  Regulations  No.  169  (7  F.  R.  10381)  and  148  H 
F.  R.  8609.)  It  contains  six  counts,  with  counts  1-5 
detailing  violations  of  Revised  Maximum  Price  Regula- 
tion No.  169.  and  count  6  charging  violations  of  Revised 
Maximum  Price  Regulation  No.  148.  Count  1  charges 
the  sale  of  a  wholesale  cut  of  beef  at  a  price  substantially 
in  excess  of  that  prescribed  by  the  Regulations.  Counts 
2-6  detail  the  sales  of  meats  in  excess  of  the  established 
ceiling  prices  through  the  practice  of  entering  the  ceiling 
price  on  the  invoice  slip,  and  then  demanding  and  receiv- 
ing a  "side  payment"  in  excess  of  the  ceiling  price.  All  of 
the  sales  contained  in  the  information  were  alleged  to  have 
occurred  from  April  24.  1943  to  May  25,  1943. 

Defendants  filed  a  demurrer  |R.  11-13]  and  motion  to 
quash  [R.  54-56],  to  the  information."  These  motions 
attacked  the  Act  and  Regulations  No.  169  and  148  as 
unconstitutional  and  invalid  [R.  11-12.  52-56].  On  Au- 
gust 2,  1943.  the  motions  were  overruled  by  the  District 


^Defendant  AI)e  Roscnsweig  filed  a  separate  plea  in  al>atement  which  was 
overruled   [R.  56]. 


Court  [R.  14,  56],  and  pleas  of  not  guilty  were  entered 
to  all  counts  of  the  information. 

On  August  11,  defendants  changed  their  pleas  to  one 
of  guilty  to  counts  1  and  3  of  the  information  |R.  15, 
56],  and  counts  2,  4,  5  and  6  were  subsequently  dismissed 
[R.  15.]  The  case  was  then  referred  to  the  Probation 
Officer. 

The  hearing  on  the  Probation  Officer's  report  was  held 
on  August  30,  1943.  The  court  stated  that  the  offenses 
were  deliberate  and  planned  violations  of  the  law  [R. 
60],  and  sentenced  Aron  Rosensweig  to  imprisonment 
for  30  days,  and  imposed  a  fine  of  $1,000  [R.  17,  61]. 
Abe  Rosensweig  was  fined  $1,000  but  further  sentence 
was  suspended  for  a  period  of  two  years,  on  condition 
that  he  should  not  wilfully  violate  any  provisions  of  price 
regulations  issued  under  authority  of  the  Act  [R.  19,  61]. 
Attorney  for  defendants  objected  to  the  imposition  of  the 
jail  sentence  [R.  62],  and  detailed  an  alleged  understand- 
ing with  the  United  States  Attorney's  Office  concerning 
the  amount  of  the  fines  which  were  to  be  recommended  to 
the  court  by  the  Probation  Officer  [R.  61].^  The  Assist- 
ant United  States  Attorney  categorically  denied  that  any 
such  commitment  had  been  made  [R.  62.]  The  court 
refused  to  modify  the  judgment  stating  that  it  was  the 
duty  of  the  court  to  impose  the  punishment,  and  that  this 
discretion  could  not  be  fettered  by  agreements  of  counsel 
[R.  62]. 

Defendants  filed  a  motion  to  vacate  the  judgments,  to 
withdraw  their  pleas  of  guilty  and  reenter  their  ])leas  of 

3A  full  treatment  concerning  this  alleged  understanding  which  defendants 

assert   existed    hetwcen    defendants'   attorneys,   the   United  States   Attorney's 

Office  and   the  Proliation  Officer  is  treated    fully  in  Point  III  of   this  hrief 

iufra  at  page  
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not  guilty  and  for  a  new  trial  [R.  64,65].  Affidavits 
were  filed  by  both  parties  fR.  63-72].  This  motion  was 
denied  [R.  21]  on  the  court's  finding-  that  defendants  had 
not  been  deprived  of  any  legal  rights  [R.  102-3]. 

On  September  3,  1943,  defendants  filed  notices  of  ap- 
peal [R.  22,  27]  ;  and  the  appeals  were  ordered  con- 
solidated [R.  46]. 

Summary  of  Argument. 

Defendants,  by  their  specifications  of  error  (Defend- 
ants' Brief,  pp.  2-3)  have  raised  three  issues  on  this 
appeal:  (1)  the  validity  of  Revised  Maximum  Price 
Regulations  No.  169  and  148;  (2)  the  validity  of  the  Act, 
on  the  ground  that  it  illegally  delegates  legislative  powers 
to  the  Administrator  in  violation  of  Article  1,  Section  1 
of  the  Constitution:  and  (3)  whether  the  District  Court 
abused  its  discretion  in  refusing  to  vacate  the  judgment 
and  refusing  to  permit  defendants  to  withdraw  their  pleas 
of  guilty  and  reenter  their  pleas  of  not  guilty,  and  in 
refusing  to  grant  a  new  trial. 

All  of  these  questions  were  decided  adversely  to  defend- 
ants by  the  lower  court.  The  ruling  was  clearly  right, 
because : 

(1)  Defendants'  objections  addressed  to  the  validity  of 
the  Regulations  may  not  under  the  express  provisions  of 
Section  204(d)  of  the  Act  be  considered  by  any  court 
other  than  the  Emergency  Court  of  Appeals  and  the  United 
States  Supreme  Court  on  certiorari.  This  section  is 
clearly  constitutional,  and  has  been  given  full  efifect  by 
federal  courts.  In  this  regard,  defendants'  assertion  that 
Maximum  Price  Regulations  No.  169  and  148  are  invalid 
because  they  were  not  approved  by  the  Secretary  of  Agri- 
culture as  provided  by  the  Act,  though  barred  from  con- 
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sideration  by  Section  204(d),  is  in  any  event  without 
merit.  The  Act  only  requires  approval  of  ceilings  placed 
on  ''agricultural  commodities"  and  since  the  Revised 
Maximum  Price  Regulations  here  involved  govern  only 
meats  processed  from  agricultural  commodities,  the  re- 
quirement that  the  Secretary  of  Agriculture  approve  ceil- 
ings placed  on  ''agricultural  commodities"  is  patently  in- 
applicable. 

(2)  Defendants'  contention  that  the  Act  unlawfully 
delegates  legislative  power  to  the  Administrator  is  with- 
out merit.  The  Act  is  well  within  the  permitted  constitu- 
tional limits  both  in  respect  to  statement  of  legislature 
policy  and  in  establishment  of  standards  for  the  Admin- 
istrator. Moreover,  like  the  validity  of  the  exclusive 
jurisdiction  provisions  of  the  Act,  this  question  is  no 
longer  a  novel  one  in  the  federal  courts,  for  the  decided 
cases  have  unanimously  upheld  the  delegation  of  authority 
to  the  Administrator  contained  in  the  Act  to  control  prices. 

(3)  Defendants'  argument  that  the  Trial  Court  abused 
its  discretion  in  denying  their  motions  to  vacate  the  judg- 
ments, to  withdraw  pleas  of  guilty  and  reenter  pleas  of 
not  guilty  and  for  a  new  trial,  is  without  merit  on  two 
grounds:  (a)  The  motions  were  not  in  the  nature  of  a 
writ  of  error  coram  nobis  and  therefore  were  not  timely 
under  Rule  11(4)  of  the  Supreme  Court  Rules  of  Crim- 
inal Procedure;  and  (b)  in  any  event,  the  uncontested 
facts  demonstrated  that  defendants  were  not  deprived  of 
any  legal  rights  by  certain  alleged  understandings  with 
the  Probation  Officer  and  the  United  States  Attorney's 
Office,  and  that  in  denying  defendants'  motions  the  court 
did  not  abuse  its  discretion,  but  on  the  contrary,  meted  out 
the  only  sentence  which  should  have  been  imposed  on  these 
defendants. 
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ARGUMENT. 
I. 
Section  204(d)   of  the  Emergency  Price  Control  Act 
Constitutionally  Precludes  This  Court  From  Con- 
sidering the  Validity  of  the  Maximum  Price  Regu- 
lations Here  Involved. 

The  defendants  in  Point  I  of  their  brief  (Defendants' 
Brief  p.  5)  attack  Maximum  Price  Regulations  No.  169 
and  148  as  unconstitutional  and  invalid.  Specifically,  de- 
fendants state  that  the  regulations  were  not  approved  by 
the  War  Food  Administrator  as  required  by  the  Emer- 
gency Price  Control  Act,  and  Executive  Order  No.  9328. 
Defendants  also  urge  that  the  regulations  are  unconstitu- 
tional and  invalid  because  they  deprive  defendants  of 
liberty  and  property  without  due  process  of  law,  and  also 
that  the  basic  Act  upon  which  these  regulations  depend 
for  vitality  is  unconstitutional,  and  that  therefore  these 
regulations  necessarily  fall  with  it.  However,  by  the 
express  provisions  of  Section  204(d)  of  the  Emergency 
Price  Control  Act  this  court  has  been  deprived  of  juris- 
diction to  consider  the  attacks  made  by  defendants  upon 
the  validity  of  the  regulations.^ 

Section  204(d)  of  the  Act  provides  as  follows: 

"The  Emergency  Court  of  Appeals,  and  the  Su- 
preme Court  upon  reinezv  of  judgments  and  orders 
of  the  Emergency  Court  of  Appeals,  shall  have  ex- 


^Defendants'  assertion  that  the  regulations  deprive  them  of  property 
without  due  process  of  law  (Dcfcndanis'  Brief  at  page  9)  consists 
only  of  a  hare  allegation,  without  any  allcmpl  to  show  in  what  manner 
or  in  what  way  the  regulations  unlawfully  deprive  them  of  property. 
Therefore,  apart  from  Section  204(d)  of  the  Act,  defendants  may  not 
ask  this  court  to  consider  this  conslilutional  question,  because  it  is  axioma- 
tic that  federal  courts  will  not  pass  upon  grave  constitutional  questions 
"hypothetically"  where  no  specific  injur\-  has  been  shown.  See  Liverpool, 
iV.  Y.  and  riiUadclphia  SS.  Co.  v.  Commissioners  of  Immigration,  113  U.  S. 
33,  36  (1885)  ;  and  Anniston  Manufaeturiny  Co.  v.  Davis,  301  U.  S. 
337,  354  (1937). 
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elusive  jurisdietioii  to  determine  the  zmlidity  of  any 
regtdation  or  order  issued  imder  Section  2,  of  any 
price  schedule  effective  in  accordance  with  the  pro- 
visions of  Section  206,  and  of  any  provision  of  any 
such  regulation,  order,  or  price  schedule.  Except  as 
provided  in  this  section,  no  court — Federal,  State  or 
Territorial — shall  have  jurisdiction  or  power  to  con- 
sider the  validity  of  any  such  regulation,  order  or 
price  schedule,  or  to  stay,  restrain,  enjoin,  or  set 
aside,  in  whole  or  in  part,  any  provision  of  this  Act 
authorizing  the  issuance  of  such  regulations  or  or- 
ders, or  making  effective  any  such  price  schedule,  or 
any  provision  of  any  such  regulation,  or  price 
schedule,  or  to  restrain  or  enjoin  the  enforcement  of 
any  such  provision."     (Emphasis  added.) 

Section  204(d)  is  the  keystone  of  the  plan  established 
in  Sections  203  and  204  of  the  Act  for  administrative 
reconsideration  and  judicial  review  of  maximum  price 
and  rent  regulation  issued  under  the  authority  of  Section 
2  of  the  Act  (or  effective  in  accordance  with  Section 
206).  The  statute  affords  to  aggrieved  persons  subject 
to  a  regulation  a  comprehensive  plan  of  administrative 
and  judicial  review.  The  statute  and  procedural  regula- 
tions issued  thereunder  accord  two  types  of  administrative 
relief  to  petitioners :  ( 1 )  a  ''protest"  against  the  Regula- 
tions or  any  provision  thereof  (Act,  Sec.  203;  Procedural 
Regulation  No.  1,  subpart  (d));  and  (2)  a  "petition  for 
amendment"  of  the  regulations  or  any  provision  thereof 
(Procedural  Regulation  No.  1,  subpart  (c)),  the  latter 
being  an  additional  remedy  offered  by  the  Administrator 
and  not  required  by  the  Act.  addressed  to  the  Adminis- 
trator's "legislative"  discretion.  See  Bogart  Packing 
Company  V.  Broivn.  138  F.  (2d)  422  (Emerg.  Ct.  of  App., 
1943). 
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The  statutory  "protest"  is  required  to  be  filed  within 
60  days  from  the  date  of  issuance  of  the  regulation  com- 
plained of,  or  may  be  filed  upon  "new  grounds"  within  60 
days  from  the  date  when  the  protestant  had  or  might 
reasonably  have  had  notice  of  such  new  grounds  (Act, 
Sec.  203(a)).  If  the  Administrator  denies  the  protest 
in  whole  or  in  part,  any  aggrieved  person  is  given  the 
right  of  appeal  to  a  special  court  created  by  the  Act — 
the  Emergency  Court  of  Appeals."  The  jurisdiction  of 
this  court  attaches  upon  the  filing  of  a  complaint  (Section 
204(a)  and  (c)).  This  court  will  have  before  it  the 
entire  administrative  record  made  before  the  Adminis- 
trator and  all  economic  data  considered  by  him.  The  court 
is  vested  with  full  authority  to  set  aside  any  regulation  or 
order  which  is  shown  to  be  ''not  in  accordance  with  law 
or  *  *  *  to  be  arbitrary  or  capricious"  (Section 
204(b)).  The  court  also  possesses  power,  of  course,  to 
pass  upon  any  proper  challenge  to  the  constitutionality  of 
the  Act  itself.  See  I.ockcrty  v.  Phillips,  319  U.  S.  182 
(1943).  The  plan  of  administrative  and  judicial  review 
established  in  Sections  203  and  204  of  the  Act  has  been 
held,  in  its  various  aspects,  to  fully  meet  the  requirements 
of  due  process.  .See  Lockcrty  v.  Phillips,  319  U.  S.  182 
(1943);  Avant  v.  Boivlcs,  Emergency  Court  of  Appeals. 
December  31,  1943,  not  yet  reported;  Taylor  v.  Brozvn, 
137  F.  (2d)  654  (Emergency  Court  of  Appeals,  1943)  ; 
cert,  denied  Nov.  15,  1943;  Montgomery  Ward  &  Co.  v. 


^The  members  of  this  court  are  designated  by  the  Chief  Justice  of  the 
I'nited  States  from  judges  of  the  United  Stotcs  District  Courts  and  Cir- 
cuit Courts  of  Appeals.  The  Judges  of  the  Emergency  Court  of  Appeals 
are  Calvert  Magruder  (1  Cir.),  Alliert  R.  Maris  (3  Cir.),  and  Bolitha  J. 
Laws  (D.  C,  Dist.  of  Columliia).  The  Emergency  Court  of  Appeals  may 
sit  in  "such  places  as  it  may  specify"  (Section  204(c")  of  the  Act).  The 
Court  has  held  sessions  in  New  York,  Philadelphia,  Chicago,  Boston,  Cin- 
cinnati,  Seattle,  and   Atlanta. 
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Bowles,  138  F.  (2d)  669  (EGA,  1943);  Lakemore  Co. 
V.  Brozmi,  137  F.  (2d)  355  (EGA,  1943);  and  Hender- 
son V.  Kimmel,  47  F.  Supp.  635  (D.  G.  Kans.  1942). 
The  judgments  of  the  Emergency  Gourt  of  Appeals  are 
reviewable  by  the  United  States  Supreme  Gourt  on 
certiorari. 

The  considerations  which  impelled  Gongress  to  provide 
for  exclusive  jurisdiction  to  review  regulations  issued  un- 
der authority  of  the  Emergency  Price  Gontrol  Act  were 
well  summarized  by  the  Gourt  of  Appeals  for  the  First 
Gircuit  in  the  case  of  Rottenberg  v.  U.  S.,  137  F.  (2d) 
850  (1st  Gir.,  1943,  certiorari  granted  without  opposition 
November  8,  1943).  The  court  called  attention  to  the 
need  for  avoiding  the  disruptions  in  continuity  of  con- 
trol which  would  result  from  a  particular  court's  holding 
a  regulation  invalid,  saying:  *'A11  that  a  court  could  do 
would  be  to  strike  down;  it  could  not  draft  and  put  in 
force  a  substitute  regulation  ...  If  some  commodi- 
ties .  .  .  (were)  released  from  price  control,  even 
temporarily,  the  consequences  might  well  be  irretrievable, 
and,  our  economy  being  all  of  a  piece,  pressures  would  de- 
velop upon  other  commodities  to  break  through  their  ceil- 
ing" (pp.  856,  857) ;  to  the  need  for  avoiding  too  great  a 
burden  upon  the  experts  charged  with  administering  the 
program,  saying:  "If  in  every  proceeding,  civil  or  crim- 
inal, to  enforce  compliance  with  the  regulations,  the  Ad- 
ministrator had  to  present  the  mass  of  economic  data 
which  might  be  required  to  establish  the  validity  of  the 
regulation,  and  to  try  the  issue  de  novo  as  against  each 
defendant,  his  predominant  occupation  would  become 
fighting  litigation  rather  than  fighting  inflation"  (p.  857) ; 
and  the  need  for  channeling  of  judicial  review  through  the 
Emergency  Gourt,  as  described  in  the  report  of  the  Senate 
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Committee  on  Banking  and  Currency  (Sen.  Rep.  No.  931, 
77th  Cong.,  2cl  Sess.,  page  7)  "in  order  to  avoid  the  con- 
fusion which  would  result  from  conflicting  decisions  in 
different  circuit  courts  on  the  same  regulations.  It  will 
also  permit  the  expeditious  consideration  and  disposition  of 
problems  arising  under  the  statute  by  a  court  familiar 
wnth  its  provisions  and  operations"  (p.  855). 

The  above  designated  sections  of  the  Act  thus  prescribe 
a  procedure  for  the  full  consideration  of  the  complicated 
economic  and  factual  problems  presented  by  a  challenge 
to  the  validity  of  the  Regulations,  with  full  judicial  review 
in  a  tribunal  which  has  become  expert  in  dealing  with  such 
questions  and  whose  judgments  are  uniform  throughout 
the  land. 

As  a  corollary  to  this  scheme  of  review,  limitations  are 
placed  upon  the  jurisdiction  of  all  other  courts,  and  the 
limitations  here  involved  is  as  follows  (Sec.  204(d)): 

"Except  as  otherwise  provided  in  this  Section,  no 
court,  Federal.  State,  or  Territorial,  shall  haze  juris- 
diction or  pozver  to  consider  the  validity  of  any  *  *  * 
regulation  issued  under  section  2  of  the  Act  *  *  '^" 
(Empasis  supplied.) 

The  defendant  in  an  enforcement  proceeding  under  Sec- 
tion 205  of  the  Act,  as  in  the  instant  case,  is  thus  free 
to  raise  all  proper  defenses  addressed  to  the  constitution- 
ality of  the  .-let  itself  as  distinguished  from  the  regula- 
tions involved.  The  defendant  may  not  however  raise 
any  defense  addressed  to  the  validity  of  the  Regulation.* 


^The  Senate  Committee  on  Banking:  and  Currency,  in  favorably  report- 
ing out  the  present  Section  204(d)  stated  (S.  Rep.'  Xo.  931.  77th  Cong., 
2d  Sess.,  p.  25)  :  "Thus,  the  liill  provides  for  exclusive  jurisdiction  in  the 
Emergency  Court  and  in  the  Supreme  Court  to  determine  the  validity  of 
regulations  or  orders  issued  under  Section  2.  Of  course,  the  courts  in 
which  criminal  or  civil  enforcement  proceedings  are  brought  have  jurisdic- 
tion concurrent  with  the  Emergency  Court,  to  determine  the  constitutional 
validity  of  the  statute  itself." 
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The  defendants  in  the  present  action  have  attacked  the 
regulations  on  two  grounds.  Defendants  state  that  the 
Regulations  here  involved  have  not  been  enacted  in  con- 
formity with  the  Emergency  Price  Control  Act,  and  are 
unconstitutional  as  depriving  defendants  of  property  with- 
out due  process  of  law.  However,  as  we  have  shown, 
Section  204(d)  precludes  consideration  of  the  validity  of 
these  regulations.  Defendants  dispute  the  constitution- 
ality of  the  regulations  as  well  as  the  lack  of  statutory 
authority  for  the  regulations.  Both  types  of  invalidity  are 
covered  by  Section  204(d).  In  reporting  out  Section 
204(d)  the  Senate  Committee  on  Banking  and  Currency 
stated  (S.  Rep.  No.  931,  77th  Cong.,  2  Sess.,  p.  24): 

"Section  204(d)  further  provides  expressly  that  no 
court  other  than  the  Emergency  Court  of  Appeals 
and  the  Supreme  Court  shall  have  jurisdiction  or 
power  to  consider  the  validity,  constitutional  or  other- 
zvise,  of  any  regulation  or  order  issued  under  Sec. 
tion  2,"     (Emphasis  supplied.) 

This  clear  legislative  intent  has  been  given  effect  many 
times  in  cases  arising  under  the  Act.  See  Henderson  v. 
Burd,  133  F.  (2d)  515  (2  Cir.,  1943);  Brozm  v.  Okla- 
homa Operating  Co.  (W.  D.  Okla.,  1943),  dPA  Service 
620:128:  Brozun  v.  Liniavski  et  al  (S.  D.  N.  Y.,  1943), 
OPA  Service  620:308;  and  Brown  v.  W.  T.  Grant  Co,; 
Broum  v.  Nezvberry  Co.;  Brozvn  v.  J .  C.  Penny  Co.,  and 
Brozvn  v.  McCrory  Stores  (S.  D.  N.  Y.,  1943),  OPA 
Service  620.312.  These  cases  hold  that  all  courts  other 
than  the  Emergency  Court  of  Appeals  are  precluded  by 
the  provisions  of  Section  204(dj  of  the  Act  from  con- 
sidering the  constitutional  and  statutory  validity  of  any 
regulation   issued  under  authority  of  the  Act,  and  that 
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relief  lies  solely  in  the  administrative  and  judicial  review 
accorded  defendants  by  Sections  203  and  204  of  the  Act. 

All  courts  v^'hich  have  considered  the  question  have 
held  that  the  Emergency  Court  of  Appeals  has  exclusive 
jurisdiction  to  consider  both  constitutional  and  statutory 
validity  of  regulations  issued  under  the  Act.  Such  hold- 
ings are  eminently  sound,  for  the  disruptions  which  would 
result  to  the  price  control  program  by  permitting  deci- 
sions and  possible  conflict  of  decisions,  as  to  statutory  in- 
validity of  regulations  in  the  various  state  and  federal 
judicial  districts  throughout  the  country,  would  be  no  less 
injurious  to  the  war  effort  than  the  confusion  caused  by 
decisions  which  reach  the  same  result  on  grounds  of  "un- 
reasonableness" of  regulations.  It  is  therefore  sub- 
mitted that  Section  204(d)  of  the  Act  prevents  the  con- 
sideration by  this  court  of  both  the  question  of  whether 
the  regulation  deprived  defendants  of  property  without 
due  process  of  law,  and  of  whether  the  regulation  is  in- 
valid because  it  has  not  been  approved  by  the  Secretary 
of  Agriculture  or  the  War  Food  Administrator  which  de- 
fendants claim  is  required  by  the  Act. 

Defendants  have  not  directly  attacked  the  validity  of 
the  exclusive  jurisdiction  provisions  of  the  Act,  but  have 
only  urged  that  where  a  defendant  is  sued  criminally,  the 
court  must  determine  whether  the  regulation  is  beyond 
the  powers  conferred  upon  the  Department  by  Congress, 
citing  35  Harvard  Law  Review  952;  Panama  Refining 
Co.  V.    Ryan,   392  U.    S.   388;  as   well  as   other  cases.' 


7It  should  be  noted  that  even  in  the  absence  of  a  statutor}-  provision 
such  as  Section  204(d),  defendants  would  be  barred  from  attacking  the 
validity  of  the  Regulations  by  the  rule  requiring  the  exhaustion  of  admin- 
istrative remedies.  See  Myers  f,  Bethlehem  Shipbuilding  Corp.,  303  U.  S 
41,  50-31  (1938)  ;  Xicic  Falbo  v.  United  States,  U.  S.  Supreme  Court, 
decided  Jaiuiary  3,  1944.  12  L.  W.  4113  (prosecution  for  failure  to  report 
for  induction,  defendant  may  not  question  arbitrariness  or  validity  of  his 
classification)  ;  and  Bradley  v.  City  of  Richmond,  121  U.  S.  477,  (1913). 
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Neither  the  case  of  Panama  v.  Ryan  nor  the  law  review 
article  give  consideration  to  statutory  limitations  such  as 
Section  204(d)  contains.  This  section  expressly  prevents 
such  examination  and  this  restriction  has  been  fully  up- 
held by  Federal  courts  in  numerous  cases.  See  Rotten- 
berg  V.  United  States,  137  F.  (2d)  850  (1  Cir.,  1943), 
cert,  granted  Nov.  8.  1943;  Henderson  v.  Burd,  133  F. 
(2d)  515  (2  Cir.,  1942);  Brozvn  v.  Ayello,  50  F.  Supp. 
391  (N.  D.  Calif.,  1943);  U.  S.  v.  Fitssimmons  Stores 
(S.  D.  CaHf.,  1943),  OPA  Service  620:210;  U.  S.  v.  C. 
Thomas  Stores,  49  F.  Supp.  Ill  (D.  C.  Minn.,  1943); 
U.  S.  V.  Krupnick,  51  F.  Supp.  982  (D.  C.  N.  J.,  1943) ; 
U.  S.  V.  Sosnowits  and  Lotstein,  50  F.  Supp.  586  (D.  C. 
Conn.,  1943)  ;  Henderson  v.  Kimmel,  47  F.  Supp.  635 
(D.  C.  Kan.,  1942) ;  Broum  v.  IV.  T.  Grant  (D.  C.  N.  Y., 
1943),  OPA  Service  620:312;  Bozvles  v.  Liniavski  (D.  C. 
N.  Y.,  1943),  OPA  Service  620:308;  Brown  v.  Warner 
Holding  Co.,  50  F.  Supp.  593  (D.  C.  Minn.,  1943);  and 
U.  S.  V.  Gregory  (D.  C.  Ky.,  1943),  OPA  Service 
620:266. 

As  we  have  shown,  Section  204(d)  withholds  from  this 
court  jurisdiction  to  consider  the  challenge  to  the  validity 
of  these  regulations  to  the  effect  that  they  must  be  ap- 
proved by  the  War  Food  Administrator  before  their  issu- 
ance, and  that  the  failure  to  do  so  renders  them  invalid. 
Assuming,  however,  arguendo,  that  the  court  did  have 
jurisdiction  to  consider  such  a  challenge,  the  defendants 
are  in  error.  The  Emergency  Price  Control  Act,  as 
amended,  provides  for  approval  by  the  Secretary  of  Agri- 
culture of  all  price  ceilings  placed  upon  "agricultural  com- 
modities." This  authority  has  been  transferred  from  the 
Secretary  of  Agriculture  to  the  War  Food  Administrator 
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by  Executive  Order  No.  9328,  dated  April  8,  1943." 
However,  the  two  regulations  here  involved  do  not  cover 
"agricultural  commodities,"  they  only  embrace  processed 
meats. 

Since  the  regulations  cover  commodities  processed  from 
agricultural  commodities  rather  than  the  agricultural  com- 
modities themselves,  and  since  Section  3  of  the  Act  treats 
agricultural  commodities  and  commodities  processed  from 
agricultural  commodities  separately  (see  particularly  Sec- 
tion 3(c) ),  it  is  clear  that  the  Act  did  not  require  approval 
by  the  Secretary  of  Agriculture.  In  the  case  of  U.  S. 
V.  Charney,  50  F.  Supp.  581  (D.  C.  Mass..  1943),  the 
same  argument  was  made  in  regard  to  an  indictment  based 
upon  Revised  Maximum  Price  Regulation  No.  169.  In 
rejecting  the  attack,  the  court  said: 

"Section  3(e)  of  the  Azt  requires  the  approval  of 
the  Secretary  of  Agriculture  before  any  action  is 
taken  with  respect  to  any  'agricultural  commodities.' 
However,  it  would  seem  that  a  'wholesale  cut'  is  not 
an  'agricultural  commodity'  within  the  meaning  of 
Section  3(e),  but  rather  is  a  'commodity  processed 
from'  and  'agricultural  commodity'  within  the  mean- 
ing of  Section  3(c).  If  this  is  the  correct  construc- 
tion, and  I  believe  it  is,  it  follows  that  the  provisions 
of  Section  3(e)  is  not  applicable  to  'wholesale  cuts.'  " 

Therefore,  apart  from  the  effect  to  be  given  to  Section 
204(d)  of  the  Act,  defendants'  argument  is  founded  upon 
erroneous  grounds. 


^However,  Maximum  Price  Rtiailation  Xos.  169  and  14S  were  hoth  issued 
before  the  Iransfor  of  aulhority  hy  Executive  Order  9328  from  the  Secre- 
tary of   Agriculture   to   the   War   Food   Administrator. 
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II. 


The  Emergency  Price  Control  Act  of  1942  Does  Not 
Unlawfully  Delegate  Authority  to  Control  Prices 
to  the  Administrator. 

Defendants  Point  II  of  their  brief  (p.  9)  attack  the 
Act  as  constituting  an  invaHcl  delegation  of  legislative 
power  to  the  Administrator  to  control  prices.  This  at- 
tack being  one  directed  at  the  constitutional  validity  of 
the  basic  Act  as  distinguished  from  an  attack  on  the 
regulations  is  open  for  consideration  by  this  court.  (See 
p.  13,  footnote  6,  supra.)  We  turn,  therefore,  to  the 
issues  presented  by  the  Congressional  delegation  of  au- 
thority to  the  Administrator. 

A  precise  formulation  of  the  outer  limits  of  lawful 
delegation  has  never  been  attempted  by  the  Supreme  Court 
and,  in  any  event,  is  unnecessary  to  this  case.  The  degree 
of  detail  with  which  Congress  must  describe  its  policies 
and  standards,  vary  with  the  character  of  the  subject 
of  regulation.  In  determining  what  Congress  "may  do 
in  seeking  assistance  from  another  branch,  the  extent  and 
character  of  that  assistance  must  be  fixed  according  to 
common  sense  and  the  inherent  necessities  of  the  govern- 
ment co-ordination."  Hampton  &  Co.  v.  United  States, 
276  U.  S.  394,  406  (1928).  "In  dealing  with  legislation 
involving  questions  of  economic  adjustment,  each  enact- 
m.ent  must  be  considered  to  determine  whether  it  satisfies 
the  purpose  which  the  Congress  seeks  to  accomplish  and 
the  standards  by  which  that  purpose  is  to  be  worked  out 
with  sufficient  exactness  to  enable  those  afifected  to  under- 
stand these  limits.  Within  these  tests  the  Congress  needs 
specify  only  so  far  as  is  reasonably  practicable."  (United 
States  V.  Rock  Royal  Co-op.,  307  U.  S.  533,  574  (1939).) 
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The  instant  case  is  safely  within  tlie  permitted  Hmitation 
The  discretion  of  the  Administrator  is  "not  unconfined 
and  vagrant.""  Rather  it  is  canalized  by  unusual  specific- 
ity. For.  as  we  shall  show,  Congress  has  carefully  defined 
both  the  ends  to  be  achieved  by  the  Act  and  the  means 
by  which  the  Administrator  is  to  achieve  them. 

1.  Statement  of  Policy.  Section  1(a)  of  the  Act  sets 
forth  the  statutory  objectives.  It  is  declared  to  be  in 
the  interest  of  national  defense  and  necessary  to  the 
effective  prosecution  of  the  war  that  measures  be  taken 
for  various  essential  purposes,  including  stabilization  of 
prices,  prevention  of  inflationary  increase  in  prices  and 
rents,  prevention  of  war  time  profiteering  and  other  dis- 
ruptive practices  resulting  from  war  time  scarcities,  and 
protection  of  persons  with  fixed  and  limited  incomes 
against  undue  impairment  of  living  standards.  The  legis- 
lative policy  so  expressed  is  definite  and  clear.  It  plainly 
satisfies  the  requirements  which  have  been  prescribed  by 
the  Supreme  Court.  See  Opp  Cotton  Mills  v.  Adminis- 
trator, 312  U.  S.  126  (1941)  (F.  L.  S.  A.);  Sunshine 
Anthracite  Coal  Co.  z.'.  Adkins,  310  U.  S.  381  (1940) 
(Bituminous  Coal  Act) ;  United  States  v.  Rock  Royal 
Co-op,  307  U.  S.  533  (1939)  (Milk  Marketing  Provisions 
and  Agricultural  Marketing  Agreement  Act);  Mid  ford 
V.  Smith,  307  U.  S.  38  (1939)  (Tobacco  Market  Quota 
Provisions  of  the  Agricultural  Adjustment  Act). 

2.  The  Statutory  Standards.  Sections  2(a),  (c),  (d), 
(g)  and  (h)  of  the  Act  set  forth  standards  which  govern 
the  Administrator's  exercise  of  his  authority  to  control 


»Cardozo.  J.,   Dissenting.     Panama   Rcfiiiiny  Co.  r.   Ryan.  293  U.   S.  388 
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prices.  The  standards  mentioned  are  detailed  and  specific; 
they  carefully  circumscribe  the  Administrator's  discretion, 
guiding  him  as  to  when  he  may  act  and  how  he  may  act. 

The  Administrator  may  promulgate  price  regulations 
when  in  his  judgment  "the  price  or  prices  of  a  com- 
modity or  commodities  have  risen  or  threaten  to  rise  to 
an  extent  or  in  a  manner  inconsistent  with  the  purposes 
of  this  Act"  (Act,  Section  2(a)).  The  Act  does  not 
leave  the  promulgation  of  price  regulations  to  the  Ad- 
ministrator's subjective  and  unconfined  discretion.  He 
must  examine  the  pertinent  data  objectively  to  determine 
whether  the  promulgation  of  a  regulation  will  effectuate 
the  Act's  purposes.^"  The  grant  of  power,  moreover, 
acquires  meaning  from  the  clearly  stated  objectives  of 
the  Act.  Cf.  Pittsburgh  Plate  Glass  Co.  v.  National, 
Labor  Relations  Board,  313  U.  S.  146,  165-166. 

The  Acts  contain  detailed  standards  governing  the  de- 
termination of  maximum  price  levels.  Not  only  must  the 
prices  fixed  be  "generally  fair  and  equitable,"  and  "ef- 
fectuate the  purposes  of  this  Act"  (Act,  Section  2(a)), 
but   in   addition   and   going  beyond   the  usual   provisions 


lOThe  requirement  that  the  Administrator  must  exercise  "judgment"  as 
to  whether  this  action  would  achieve  the  Act's  purposes  does  not  vitiate 
the  conclusion  that  his  discretion  in  determining  whether  to  act  is  prop- 
erly circumscribed.  A  provision  of  this  nature  is  as  necessary  to  sensible 
regulation  as  it  is  familiar.  Thus  in  United  States  v.  Rock  Royal  Co-op, 
307  U.  S.  533  (1930)  the  Court  held  lawiul  a  delegation  of  authority  to 
the  Secretary  of  Agriculture  which  provided  that  he  might  initiate  action 
whenever  he  "has  reason  to  believe  that  the  issuance  of  an  order  will 
tend  to  effectuate  the  declared  policy  of  this  title"  (7  U.  S.  C.  608c(3)). 
Similarity  in  Dakota  Central  Telephone  Co.  v.  Soutli  Dakota,  250  U.  S.  163 
(1919),  the  Court  upheld  the  Joint  Resolution  of  July  16,  1918,  which 
authorized  the  President  to  take  over  the  telephone  system  of  the  country 
"v;henevcr  he  shall  deem  it  necessary  for  the  national  security  or  defense 
*  *  *  and  to  operate  the  same  in  such  manner  as  may  be  needful  or 
desirable"  (40  Stat.  904).  Plainly,  the  Act  is  not  invalid  simply  because 
the  Administrator  is  entitled  to  exercise  his  judgment,  such  an  exercise  is 
implicit  in  such  standards  as  "public  convenience  and  necessity,"  "public 
interest,"  "just  and   reasonable,"   and   similar   traditionally  proper  standards. 
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g-overning:  rate  making,  price  fixing-  and  wage  determina- 
tions which  contain  the  famihar  requirements  of  fairness, 
equity,  or  reasonableness,  there  is  here  a  statutory  guide 
in  terms  of  time,  that  is.  in  terms  of  prices  actually  pre- 
vailing as  of  a  given  i)eriod.  The  basic  Act  directs  the 
Administrator  to  give  consideration,  so  far  as  practicable, 
to  prices  prevailing  between  October  1  and  October  15, 
1941.  By  the  amendatory  Act  (Act  of  October  2,  1942, 
56  Stat.  765,  50  U.  S.  C.  App.  Supp.  II,  sec.  961  et  seq.), 
stabilization  of  prices  at  the  levels  of  September  15,  1942 
is  directed  so  far  as  practicable,  a  standard  thus  being 
provided  for  the  guidance  of  the  Administrator  in  hold- 
ing fast  against  further  price  increases.  It  may  be  ob- 
served that  the  "dollars-and-cents"  ceilings  established  by 
Revised  Maximum  Price  Regulation  No.  169  set  prices  at 
a  level  slightly  higher  than  those  prevailing  between 
March  16  and  March  28.  1942^^  and  resulted  in  stabiliza- 
tion of  beef  prices  on  the  basis  of  levels  existing  on  Sep- 
tember 15,  1942.'=^ 

The  basic  Act  (Section  2(a))  also  provides  that  ad- 
justments in  the  determination  of  price  levels  take  account 
of  such  relevant  factors  as  the  Administrator  "may  deter- 
mine and  deem  to  be  of  general  applicability,  including 
*  *  *  Speculative  fluctuations,  general  increases  or  de- 
creases in  costs  of  production,  distribution,  and  transporta- 
tion, and  general  increases  or  decreases  in  profits  *  *  * 
during  and  subsequent  to  the  year  ended  October  1,  1941." 

iiSee  Statement  of  Considerations  accompanying  Revised  \Hx-imntr, 
Price  Regulation  No  169.  OPA  Service  41:339.  This  document  was  fied 
'^-'^J"  the  Division  of  the  Federal  Register.  Under  Section  2.4(b)  of  the 
Federal  Register  Regulations,  the  Director  has  determined  that  f^lin^  con- 
stitutes compliance  with  the  Federal  Register  Act  (44  U.  S  C  Sec  301 
et  seq.)   and  has  excluded  statements  of  consideration   from  puhlication. 

12/rf.,  OPA  Service  41  :341-C,  41  :341-D. 
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Further,  under  Section  3  of  the  Act  of  October  2,  the 
maximum  price  established  for  any  commodity  processed 
or  manufactured  in  whole  or  in  substantial  part  from  any 
agricultural  commodity  must  reflect  to  the  producer  of  the 
commodity  designated  prices  as  set  forth  in  two  numbered 
clauses  of  the  Section  (Clauses  1  and  2  under  Section  3). 
The  provisions  of  the  second  clause  may  be  waived  upon 
a  finding  of  necessity  to  correct  gross  inequities.  Modifi- 
cations must  be  made  in  maximum  prices  for  agricultural 
commodities  or  products  processed  therefrom  in  any  case 
where  it  appears  that  this  is  necessary  to  increase  produc- 
tion of  a  commodity  for  war  purposes,  or  where  increased 
costs  since  January  1,  1941  are  not  reflected  in  maximum 
prices.  Adequate  weight  must  be  given  to  farm  labor  in 
setting  prices  for  both  agricultural  products  and  com- 
modities processed  therefrom. 

Insofar  as  practicable,  the  Administrator  must  consult 
with  industry  representatives  before  issuing  an  order 
affecting  them.  Finally,  the  preservation  of  Congressional 
guardianship  over  the  authority  delegated  is  indicated  by 
the  requirement  in  Section  301  of  the  original  Act  that 
the  Administrator  make  quarterly  reports  to  Congress,  by 
the  provision  of  the  Act  limiting  its  duration  to  June  30, 
1943  (Section  1(b)),  and  by  the  amendment  thereto  ex- 
tending the  life  of  the  Act  only  to  June  30,  1944  (Amenda- 
tory Act,  Section  7(a)). 

3.  Decisions  under  the  Act.  The  District  Court  in 
this  case  overruled  defendants'  demurrers  to  the  indict- 
ment which  attacked  the  Act  as  constituting  an  invalid 
delegation  of  legislative  power  to  the  Administrator  to 
control  prices.  In  so  doing,  the  court  below  acted  in  ac- 
cord with  the  unanimous  court  decisions  on  this  point. 
Every  court  which  has  considered  the  validity  of  the  dele- 
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gation  of  power  granted  to  the  Administrator  to  control 
prices  has  sustained  that  delegation."' 

The  Supreme  Court  of  California  in  the  case  of  Miller 
V.  The  Municipal  Court,  142  P.  (2d)  297  (Sept.  30, 
1943),  exhaustively  considered  and  fully  upheld  the  dele- 
gation of  power  to  the  Administrator  to  control  prices. 
The  court  observed  that: 

'To  demand  that  Congress  should  impose  upon  this 
shifting  and  complex  scheme  the  relatively  permanent 
holds  of  statutory  provisions,  unqualified  by  a  large 
degree  of  administrative  discretion,  would  nullify  the 
effective  operation  of  government  regulation  and  ren- 
der it  unworkable.  *  *  *  jj^  view  of  this  situa- 
tion, the  United  States  Supreme  Court  has  reduced 
the  constitutional  question  to  a  comparatively  simple 
explanation :  Congress  must  state,  insofar  as  is  rea- 
sonably practicable,  considering  the  nature  of  the  sub- 
ject matter  and  the  regulation  sought,  the  purpose 
which  it  seeks  to  accomplish  and  the  standards  by 
which  that  purpose  is  to  be  effectuated.  It  may  then 
constitutionally  delegate  to  an  administrative  agency 
the  powers  to  determine  the  details  essential  to  carry 
out  the  legislative  purpose  (U.  S.  v.  Rock  Royal  Co- 
op, supra)  ;  Sunshine  Anthracite  Coal  Co.  v.  Adkins, 
310  U.  S.  381  (60  S.  Ct.  907,  84  L.  Ed.  1263) ;  Opp 
Cotton  Mills  V.  Administrator,  supra)."  (142  P. 
(2d)  at  305). 


i^This  delegation  of  power  has  been  sustained  in  the  following  cases- 
Rottcnhcrg  v.  United  States,  137  F.  (2d)  850  (1  Cir.,  1943);  cert,  granted 
November  8,  1943;  United  States  v.  C.  Thomas  Stores,  49  F.  Supp.  Ill 
(D.  C.  Minn.  1943)  ;  Brown  v.  Ayello,  50  F.  Supp.  391  (N.  D.  Cal.  1943)  ; 
United  States  z\  Fitcsimiiions  Stores  (S.  D.  Cal.  1943),  OPA  Service 
620:210;  United  States  v.  Krupnick,  51  F.  Supp.  982  (D.  C.  N.  J.  1943); 
United  States  v.  Charney,  50  F.  Supp.  581  ( D.  C.  Mass.  1942);  United 
States  V.  Sosno7^'it::,  50  F.  Supp.  586  (D.  C.  Conn.  1943)  ;  United  States 
V.  Friedman,  50  F.  Supp.  584  (D.  C.  Conn.  1943)  ;  Box<ies  v.  Liniavski 
(S.  D.  N.  Y.,  decided  December  13,  1943),  OPA  Service  620:308;  Miller 
V.  Aliiiiicit'al  Court.  142  P.  (2d)  297  (Supreme  Court  of  California,  Sept. 
30,  1943),  and  Bro-^'n  v.  W.  T.  Grant  Co.  (S.  D.  X.  Y.,  Dec.  14,  1943), 
OPA  Service  620:312. 


The  court  then  quoted  the  provisions  of  Section   1(a) 
and  2  of  the  Act  and  in  relation  thereto  stated: 

'These  declared  policies  and  standards  are  as 
specific  as,  or  even  more  than,  many  of  the  standards 
upheld  in  previous  decisions  by  the  U.  S.  Supreme 
Court."     (142  P.   (2d)  at  306,  307.)'' 

********* 

"And  insofar  as  the  respondent  objects  to  the 
action  of  Congress  in  allowing  the  Price  Adminis- 
trator to  exercise  certain  powers  when,  in  his  judg- 
ment, a  specified  state  of  facts  exists,  the  decision 
supports  just  such  statutory  provisions.  For  example, 
in  Dakota  Central  Telephone  Co.  v.  S.  D.,  280  U.  S. 
163,  181  (39  S.  Ct.  507,  63  L.  Ed.  910),  the  court 
held  valid  a  joint  resolution  authorizing  the  President 
to  take  over  the  telephone  system  of  the  country 
'whenever  he  shall  deem  it  necessary  for  the  national 


I'tThe  court  then  cited  the  following  cases,  and  the  applicable  standards 
contained  in  the  respective  Acts :  "National  Droadcastuig  Co.  v.  United 
States,  316  U.  S.  447  (62  S.  Ct.  1214,  86  L.  Ed.  1586);  Federal  Radio 
Com.  V.  Nelson  Bros.  Co.,  289  U.  S.  266  (53  S.  Ct.  627,  77  L.  Ed.  1166, 
89  A.  L.  R.  406)  ("public  convenience,  interest,  or  necessity")  ;  New-  York 
Central  Securities  Corp.  v.  United  States,  287  U.  S.  12  (53  S.  Ct.  45,  77 
L.  Ed.  138)  ("in  the  public  interest")  ;  Chesapeake  &  Ohio  Ry.  Co.  v. 
United  States,  283  U.  S.  35  (51  S.  Ct.  337,  75  L.  Ed.  824),  and  Colorado 
V.  United  States,  271  U.  S.  153  (46  S.  Ct.  452,  70  L.  Ed.  878)  ("certifi- 
cates of  public  convenience  and  necessity")  ;  Tagg  Bros.  &  Moorhead  v. 
United  States,  280  U.  S.  420  (50  S.  Ct.  220,  74  L.  Ed.  524  ("just  and 
reasonable"  commissions)  United  States  v.  Chemical  Foundation,  272  U.  S. 
1  (47  S.  Ct.  1,  71  L.  Ed.  131),  ("in  the  public  interest")  ;  Mahler  v.  Eby,  264 
U.  S.  32  (44  S.  Ct.  283,  68  L.  Ed.  549)  ("undesiralile  resident")  ;  Mononga- 
hela  Bridge  Co.  v.  United  States,  216  U.  S.  177  (30  S.  Ct.  356,  54  L.  Ed. 
435),  and  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364  (27  S.  Ct. 
j67,  51  L.  Ed.  523)  ("unreasonable  obstruction  to  navigation")  ;  Buttfield 
V.  Stranahan,  192  U.  S.  470  (24  S.  Ct.  349,  48  L.  Ed.  525)  ("purity, 
quality,  and  fitness  for  consumption")  ;  and  see  Cheadlc,  The  Delegation  of 
Legislative   Functions,  27  Yale   Law  Jour.  892,  901." 
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security  or  defense  *  f  *  .^j-,(|  ^^q  operate  *  *  * 
(it)  in  such  manner  as  may  be  needful  or  desirable 
*  *  *.'  Similarly,  the  Supreme  Court  approved  a 
delegation  of  authority  to  the  Secretary  of  War  'to  do 
everything  by  him  deemed  necessary  to  suppress  and 
prevent  prostitution  within  such  distances  of  army 
centers  'as  he  may  deem  needful.'  McKinley  v.  U.  S., 
249  U.  S.  397  (39  S.  Ct.  324,  63  L.  Ed.  668).  And 
in  U.  S.  V.  Curtis  Wright  Export  Corp.,  299  U.  S. 
304  (57  S.  Ct.  216,  81  L.  Ed.  255),  the  court  upheld 
Congressional  delegation  to  the  President  of  the 
power  to  prohibit  the  sale  of  arms  to  a  country  at 
war,  upon  his  determination  that  such  an  embargo 
would  'contribute  to  the  destruction  of  peace.'  "  (142 
P.  (2d)  at  307.) 

The  court  concluded  that  the  Act  clearly  constituted  a 
valid  and  constitutional  delegation  of  legislative  power. 
Statements  contained  in  Miller  v.  Municipal  Court  are 
representative  of  similar  statements  contained  in  the  cases 
in  footnote  13,  supra.  This  unanimous  weight  of  judicial 
opinion  and  the  principles  of  law  upon  which  they  are 
founded,  are  a  conclusive  answer  to  the  contentions  relied 
on  by  defendants  in  Point  II  of  their  brief. ^^ 


i^Defendants  state  that  the  Administrator  is  given  the  power  to  define 
and  create  crimes  and  offenses  against  the  United  States  through  the  pro- 
mulgation of  a  regulation  (Defendants'  Brief,  p.  15).  The  violations  by 
defendants  in  the  present  case  are  violations,  not  of  the  regulation,  but 
of  Section  4(a)  of  the  Act.  See  United  States  v.  Hark,  U.  S.  Supreme 
Court,  decided  January  3,  1944;  United  States  v.  Curtiss-lFright  Export 
Corp.,  299  U.  S.  304  (1936).  See  also  United  States  v.  Krupnick,  51  F. 
Supp.  982   (D.  C.  N.  J.,   1942). 
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III. 
The  District  Court  Did  Not  Err  or  Abuse  Its  Discre- 
tion in  Refusing  to  Vacate  the  Judgments  and 
Sentences  and  Permit  the  Appellants  to  With- 
draw Their  Pleas  of  Guilty  and  Re-enter  Their 
Pleas  of  Not  Guilty,  and  in  Refusing  a  New 
Trial. 

A. 

The  District  Court  Did  Not  Have  Jurisdiction  to 
Set  Aside  Appellants'  Pleas  of  Guilty  and 
Allow  Them  to  Enter  Pleas  of  Not  Guilty. 

The  appellants  entered  their  pleas  of  guilty  on  August 
11,  1943  [R.  15],  and  judgments  of  the  District  Court 
sentencing  the  defendants  were  entered  on  August  30, 
1943  [R.  17-19;  19-20].  On  August  31,  1943,  the  appel- 
lants filed  their  motion  to  withdraw  their  pleas  of  guilty 
and  enter  pleas  of  not  guilty  [R.  63].  The  motion  was 
therefore  not  only  made  after  the  sentence  had  been  im- 
posed, but  also  more  than  10  days  after  the  entry  of  the 
plea  of  guilty.  The  motion  was  therefore  not  timely 
made,  and  the  District  Court  had  no  jurisdiction  to  grant 
such  motion.  (Rule  2(4)  of  Rules  of  Practice  and  Pro- 
cedure in  Criminal  Cases.) 

In  Farnsworth  v.  Zerhst  (5  Cir.),  98  F.  (2d)  541,  543, 
the  court  discusses  Rule  2(4)  as  follows: 

"But  it  is  further  argued  that  an  absolute  right  to 
withdraw  the  plea  was  established  by  the  Act  of  Feb. 
24,  1933,  amended  March  8,  1934,  28  U.  S.  C.  A. 
§723a,  authorizing  the  making  of  rules  of  procedure 
after  conviction  or  pleas  of  guilty  in  criminal  cases, 
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because  of  the  proviso:  'Provided,  that  nothing  here- 
in contained  shall  be  construed  to  give  the  Supreme 
Court  the  power  to  abridge  the  right  of  the  accused 
to  apply  for  withdrawal  of  a  plea  of  guilty,  if  such 
application  be  made  within  ten  days  after  entry  of 
such  plea,  and  before  sentence  is  imposed.'  Accord- 
ingly Rule  2(4),  28  U.  S.  C.  A.  following  section 
723a,  provides :  'A  motion  to  withdraw  plea  of  guilty 
shall  be  made  within  ten  (10)  days  after  entry  of 
such  plea  and  before  sentence  is  imposed.'  We  are  of 
opinion  that  a  plea  of  nolo  contendere  is  a  plea  of 
guilty  within  the  Act  and  the  Rule,  but  they  do  not 
give  any  right  to  withdraw  such  pleas.  They  deal 
only  zvith  a  limit  of  time  ivithin  which  the  application 
to  ivithdraiv  may  he  filed.  The  principles  on  which 
it  may  be  granted  or  denied  remain  unchanged." 
(Emphasis  added.) 

In  Farrington  v.  King  (8  Cir.),  128  F.  (2d)  785,  787, 
the  court  states: 

"The  contention  that  Judge  Reeves  improperly  de- 
nied petitioner's  motion  to  set  aside  the  plea  of  nolo 
contendere  and  in  some  way  obstructed  petitioner's 
efforts  to  appeal  from  the  denial  of  the  motion  is 
without  basis  and  without  any  color  of  merit.  The 
motion  was  addressed  to  the  discretion  of  the  court 
and  the  order  denying  it  was  not  appealable.  Benson 
V.  United  States,  9  Cir.,  93  F.  (2d)  749,  751.  More- 
over, the  motion  was  made  more  than  ten  days  after 
the  entry  of  the  plea  and  after  sentence  was  imposed, 
and  was  therefore  too  late.  Rule  2(4)  of  the  Rules 
of  Practice  and  Procedure  in  Criminal  Cases,  promul- 
gated by  the  Supreme  Court  of  the  United  States,  as 
amended,  18  U.  S.  C.  A.  following  §688." 
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In  Lima  v.  U.  S.  (6  Cir.),  89  F.  (2cl)  1012,  the  court 
held  that  appellant's  motion  to  change  his  plea  from  guilty 
to  not  guilty  must  be  made  within  ten  days  after  the  entry 
of  his  plea  of  guilty. 

In  United  States  v.  Selwr  (D.  C.  N.  Y.),  13  F.  Supp. 
399,  affirmed  in  85  F.  (2d)  1020  (2  Cir.),  the  court  held 
that  a  motion  to  withdraw  a  plea  of  guilty  must  be  made 
before  the  imposition  of  sentence. 

In  Cooke  V.  Szvope  (D.  C.  Wash.),  28  F.  Supp.  492, 
494,  the  court  stated : 

"Strength  is  added  to  this  conclusion  by  the  fact 
that  the  rules  of  the  Supreme  Court  governing  crimi- 
nal cases,  which  have  the  force  of  law,  provide  that, 
after  a  plea  of  guilty  had  been  entered,  the  District 
Court,  upon  cause  shown,  may  allow  it  to  be  changed 
within  ten  days  after  entry  and  before  sentence.  Rule 
11(4),  28  U.  S.  C.  A.  following  Section  723a.  After 
that  period,  the  District  Court  cannot  allozv  a  change 
of  plea,  and  the  govermnent  acquires  the  right  to 
have  judgment  follow  the  plea.  The  object  of  this 
rule  was  to  do  away  with  the  rule  previously  obtain- 
ing which  permitted  a  change  of  plea  *if  for  any  rea- 
son the  granting  of  the  privilege  seems  fair  and  just,' 
Kerchavel  v.  United  States,  1927,  274  U.  S.  220,  225, 
47  S.  Ct.  582,  583,  71  L.  Ed.  1009,  and  which  no 
doubt,  at  times,  worked  for  delay."  (Emphasis 
added. ) 

In  affirming  the  District  Court  this  Honorable  Court 
stated,  in  part,  that  "the  facts  are  accurately  stated  and 
each  point  raised  by  appellant  correctly  treated  (109  F. 
(2d)  955). 
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B. 

The  Facts  of  This  Case  Woruj  Not  Properly  Sup- 
port THE  Common  Law  Writ  of  Error  Coram 
Nobis. 

Counsel  for  appellant  attempts  to  circumvent  Rule  2(4) 
by  arguing  that  the  motion  made  on  August  3 1st,  was  in 
effect  a  petition  for  the  common  law  writ  of  error  coram 
nobis.  A  consideration  of  this  point,  as  well  as  the  point 
as  to  abuse  of  discretion,  requires  a  consideration  of  the 
facts  presented  to  the  District  Court.  While  there  is  no 
substantial  conflict  in  the  facts  except  as  to  the  point  as 
to  whether  or  not  a  portion  of  the  report  of  the  probation 
officer  w^as  read  to  counsel  for  appellants  prior  to  sentence, 
because  of  certain  phrases  contained  in  appellants'  brief 
which  might  be  misleading,'''  a  statement  of  facts  from 
the  government's  point  of  view  should  be  given. 

The  Facts. 

After  the  information  had  been  filed,  a  demurrer,  mo- 
tion to  quash,  and  plea  in  abatement,  were  entered  seeking 
to  dismiss  the  information.  Upon  a  hearing  on  August  2, 
1944,  the  court  overruled  these  motions  [R.  14,  56],  and 
defendants  then  entered  a  plea  of  not  guilty  [R.  14,  56]. 
At  this  time,  Samuel  Mirman.  attorney  for  defendants, 
approached    Ray    H.    Kinnison,    Assistant    United    States 


iCThe  portions  of  appellants'  brief  which  the  Government  believes  are 
misleadmg  are:  Page  2.  "The  understanding  and  arrangement  was  that 
defendants  plead  guilty  to  Counts  One  and  Three  of  the  ^Information  and 
be  fined  $125.00  each  on  each  of  said  counts  *  *  *."  Page  17  "Upon 
this  assurance  they  consented  *  *  *  to  withdraw  their  pleas  of  not 
guilty  to  Counts  One  and  Three  of  the  Information."  Page  18.  "Affiant 
would  not  have  recommended  a  change  of  plea  had  he  not  been  assured 
*  *  *."  Page  18.  "Inasmuch  as  sentence  was  summarily  imposed  in 
announced  disregard  of  an  existing  agreement  *  *  *."  Page  21.  "There 
is  no  question  but  that  defendants  in  the  case  at  bar  relied  upon  the  state- 
ments and  arrangements  made  *  *  *."  Page  23.  All  of  the  last  para- 
graph wherein  it  is  stated  that  there  was  an  agreement  between  the  parties 
as  to  the  nature  of  the  sentence. 
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Attorney,  and  Roger  Johnson,  attorney  for  the  Office  of 
Price  Administration,  for  the  purpose  of  changing  defend- 
ants' pleas  to  "guilty"  [R.  66,  7?i,  76].  Mr.  Mirman  indi- 
cated that  defendants  would  be  willing  to  plead  guilty  to 
two  counts  of  the  information  if  the  remaining  counts 
were  dismissed  [R.  ??>,  76].  No  mention  was  made  of 
what  sentence  would  or  should  be  imposed.  John  W. 
Preston,  former  judge  of  the  Supreme  Court  of  Califor- 
nia, and  former  U.  S.  Attorney  for  California  [R.  88], 
then  became  associated  with  Mr.  Mirman  as  counsel  for 
defendants. 

After  studying  the  case,  and  notwithstanding  the  fact 
that  in  his  opinion  "the  proof  against  the  defendants  was 
very  weak  and  defective"  and  the  validity  of  the  law  and 
the  regulations  "as  applied  to  these  defendants  was  very 
doubtful,"  Judge  Preston  advised  appellant  "that  it  was 
advisable  to  negotiate  with  the  office  of  the  District  Attor- 
ney, looking  toward  a  plea  of  guilty  on  some  of  the  counts 
of  the  Information  and  a  dismissal  of  the  remaining 
counts."  [Aff.  of  John  W.  Preston,  R.  66.]  Judge  Preston 
then  contacted  Mr.  Kinnison  and  asked  him  if  a  plea  of 
guilty  on  two  counts  with  a  dismissal  of  the  other  counts 
of  the  information  would  be  acceptable  [R.  76].  The 
following  day  Judge  Preston  called  at  Mr.  Kinnison's 
office  and  made  further  inquiry  [R.  66,  76,  83].  Mr. 
Kinnison  agreed  that  a  plea  of  guilty  to  two  counts  would 
suffice  if  the  legal  staff"  of  the  Office  of  Price  Administra- 
tion approved  [R.  67,  77,  83].  Judge  Preston  then  asked 
what  fines  had  been  imposed  by  the  courts  for  offenses  of 
this  character  [R.  67,  77,  83],  and  was  told  that  a  fine  of 
$250.00  had  been  imposed  by  Judge  Beaumont  in  a  previ- 
ous trial  [R.  67,  77,  83]. 
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Judge  Preston  then  called  upon  the  Office  of  Price  Ad- 
ministration and  talked  to  Mr.  Roger  Johnson,  who  in- 
formed Judge  Preston  that  a  plea  of  guilty  on  two  counts 
would  be  satisfactory  to  the  Office  of  Price  Administra- 
tion. Judge  Preston  then  asked  if  any  defendants  had 
been  sentenced  to  jail,  and  was  told  that  none  had  been  up 
to  that  time  |  R.  67,  74,  71  \. 

Judge  Preston  then  returned  to  sec  Mr.  Kinnison  on 
August  10  [R.  67,  'J'7\  and  asked  if  he  would  recommend 
to  the  court  a  total  fine  of  $500.00  [R.  67,  77\.  In  reply, 
Mr.  Kinnison  stated  tliat  the  United  States  Attorney's 
office  would  not  recommend  to  the  courts  what  sentences 
or  fine  should  be  imposed  [R.  77-8,  67,  84],  but  that  he 
would  discuss  the  matter  with  the  probation  officer  [R.  78, 
68].^^  Mr.  Kinnison  then  talked  to  the  probation  officer 
[R.  78,  84]  and  informed  that  officer  of  Judge  Preston's 
suggestion  that  a  total  fine  of  $500.00  appeared  reasonable. 
The  probation  officer  stated  that  if  the  facts  were  as 
outlined,  and  if  defendants'  record  were  clear,  that  officer 
would  recommend  a  moderate  fine  to  the  court  [R.  78]. 
Mr.  Kinnison  then  called  Judge  Preston  and  related  the 
substance  of  the  conversation  to  him  [R.  78].^^ 

Prior  to  the  entry  of  their  plea  of  guilty  Mr.  Preston 
had  discussed  with  the  appellants  the  question  of  the  sen- 


i^Mr.  Kinnison  stated  that  no  specific  amount  would  he  recommended 
hy  the  United  States  Attorney's  Office  to  the  probation  officer.  [R.  78.] 
There  is  an  inferential  conflicr  I)et\veen  statements  made  hy  Judge  Preston 
and  Mr.  Kinnison.  Though  Judge  Preston  did  not  say  that  a  $500.00  fine 
in  terms  of  dollars  and  cents  had  Iicen  recommended  to  the  probation  offi- 
cer [R.  68,  84],  his  position  apparently  was  that  such  specific  recommenda- 
tion had  been  made ;  this  is,  however,  only  a  logical  inference  from  his 
statements. 

i^There  is  again  an  inferential  disagreement  between  the  statements  of 
Mr.  Kinnison  and  Judge  Preston,  for  the  latter  infers  that  Mr.  Kinnison  in 
reporting  the  attitude  of  the  probation  officer  declared  that  a  specific  sum 
had   been   mentioned   and   had   been  accepted   by  the  probation   officer. 
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tence  and  told  them  of  the  nature  of  his  discussion  with 
the  United  States  Attorney's  office.  Mr.  Preston,  in  this 
conversation,  advised  appellants  that  he  could  not  guaran- 
tee what  the  sentence  would  be,  that  the  court  was  not 
bound  to  follow  any  recommendation  made  to  it,  and  that 
the  matter  of  the  sentence  was  entirely  up  to  the  court. 
[Testimony  of  John  W.  Preston,  R.  86-87.]  With  this 
in  mind,  the  appellants  on  August  11,  1943,  pleaded  gruilty 
to  Counts  I  and  TIT  of  the  Information. 

On  the  day  of  the  hearing  on  the  report  of  the  Proba- 
tion Officer,  Judge  Preston  called  Mr.  Kinnison  to  deter- 
mine what  the  Probation  Officer  had  recommended  to  the 
court.  Mr.  Kinnison  stated  that  he  read  the  last  two 
paragraphs  of  the  report  of  the  Probation  Officer  to  Judge 
Preston  [R.  79].'®  The  latter  denied  the  fact  that  the 
Probation  Officer's  report  was  read  to  him  [R.  81,  69], 
but  stated  many  times,  both  in  affidavits  and  in  testimony, 
that  Mr.  Kinnison  told  him  that  the  Probation  Officer  had 
recommended  "substantial"  fines  [R.  69,  81,  82,  85]. 
Judge  Preston  was  also  told  that  the  Probation  Officer's 
report  did  not  bind  the  court  [R.  79-80]. 

At  the  hearing  on  the  report  of  the  Probation  Officer, 
the  court  fined  defendant  Aaron  Rosensweig  the  sum  of 
$1,000.00  and  sentenced  him  to  the  county  jail  for  30 
days   [R.  61].     Abe  Rosensweig  was  fined  $1,000.00  and 


lOThe   Probation  Officer's   report  reads  as  follows: 

"Investigation  has  shown  that  Aron  Rosensweig  and  Ahe  Rosensweig 
were  violating  price  ceilings  according  to  a  well  planned  scheme.  Their 
invoices  of  maximum  prices  and  checks  received  from  Imyers  show  similar 
amounts.  However,  they  accepted  further  cash  payments  on  the  side.  OPA 
investigation  indicates  that  thousands  of  dollars  overcharge  was  probably 
made  by  this   method. 

Recommendation 

"Because  of  the  clear  past  record  of  these  defendants,  penitentiary  sen- 
tence is  not  recommended.  //  is  recommended  that  they  be  given  a  heavy 
fine   and  placed   on   probation."     (Emphasis   supplied.) 
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further  sentence  suspended  fur  two  years  [R.  61  ).  Judge 
Preston  objected  to  the  imposition  of  the  jail  sentence  [R. 
62 J,  and  detailed  his  alleged  understanding  with  the 
United  States  Attorney  and  the  Probation  Officer  [R.  61). 
Mr.  Kinnison  stated  that  there  had  been  no  commitment 
made  by  the  United  States  Attorney's  office  [R.  62].  The 
court  then  declared  that  no  agreement  between  the  parties 
as  to  the  recommendation  to  the  court  could  bind  the  court 
[R,  62],  and  refused  to  modify  its  sentence  [R.  62]. 

Defendants  filed  motions  to  withdraw  their  pleas  of 
guilty,  substitute  pleas  of  not  guilty,  and  for  a  new  trial. 
Affidavits  were  filed  by  both  plaintiff  and  defendants.  At 
a  hearing  on  defendants'  motions,  the  opportunity  was 
again  afforded  defendants  to  show  if  any  fraud  or  duress 
had  been  practiced.  Charles  H.  Carr,  United  States  At- 
torney, stated  to  the  court  that  if  injusitce  had  been  done 
the  court  should  correct  it,  and  that  he  would  leave  the 
problem  to  the  sound  discretion  of  the  court  [R.  100]. 
The  court  said,  however,  that  there  was  no  serious  conflict 
in  the  affidavits  except  as  to  whether  the  report  of  the 
Probation  Officer  had  been  read  by  Mr.  Kinnison  to 
Judge  Preston  [R.  100].  But  even  in  this  posture  of  the 
facts,  the  court  concluded  there  was  no  serious  conflict, 
because  Judge  Preston  had  repeatedly  stated  that  Mr.  Kin- 
nison had  told  him  that  the  Probation  Officer  had  recom- 
mended "substantial"  fines  [R.  101],  and  that  therefore 
the  only  complaint  defendant  could  possibly  have  was  the 
exercise  by  the  court  of  its  undeniable  right  to  enter  judg- 
ment in  accordance  with  the  demand  of  the  facts  of  the 
case  [R.  102-3].  The  court  concluded  that  defendants 
had  not  been  misled,  and  in  a  reasonable  and  proper  exer- 
cise of  its  discretion,  denied  defendants'  motions. 
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Argument. 

Whether  a  motion  of  the  type  made  in  this  case  should 
be  treated  as  in  the  nature  of  a  writ  of  error  coram  nobis 
was  decided  by  this  court  in  the  case  of  Robinson  v.  John'- 
son,  118  F.  (2d)  998  (9th  Cir.,  1941),  cert.  den.  62 
S.  Ct.  177.  The  court  there  held  that  where  the  motion 
to  the  trial  court  is  based  upon  facts  "that  properly  would 
have  been  brought  to  the  court's  attention  at  common 
law  by  the  writ  of  error  coram  nobis,  such  motion  may 
be  made  after  the  expiration  of  the  time  fixed  for  such 
motions  by  Rule  II,  supra."  The  correctness  of  this  de- 
cision has  been  questioned  by  this  court  in  the  subsequent 
case  of  Crockett  v.  United  States,  125  F.  (2d)  547  (9th 
Cir.  1942,  cert.  den.  316  U.  S.  701).  Since  it  is 
our  position  that  the  facts  in  this  case  would  not  justify 
the  issuance  of  a  writ  of  error  coram  nobis,  the  question- 
able precedent  established  by  the  Robinson  case  is  there- 
fore inapplicable. 

See  also: 

Kelly  V.  United  States,  9  Cir.,  138  F.  (2d)  489; 
Young  v.  United  States,  5  Cir.,  138  F.  (2d)  838; 
Meredith  v.  United  States,  6  Cir.,  138  F.  (2d)  772; 
Strong  v.  United  States,  5  Cir..  53  F.  (2d)  820. 

The  California  Supreme  Court  has  defined  the  office  of 
this  writ  in  the  following  words : 

"The  uniform  conclusion  of  the  decisions  is  that 
the  function  of  a  writ  of  error  coram  nobis  is  to  cor- 
rect an  error  of  fact.  It  never  issues  to  correct  an 
error  of  law  nor,  so  far  as  we  have  been  able  to  ascer- 
tain, has  it  ever  issued  to  redress  an  irregularity  oc- 
curring at  the  trial,  such  as  misconduct  of  the  jury, 
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or  of  the  court,  or  of  any  officer  of  the  court  (except 
under  circumstances  amounting:  to  extrinsic  fraud, 
which  in  effect  deprived  the  petitioner  of  a  trial 
upon  the  merits).     *     *    ♦ 

"It  appears  that  in  each  case  where  the  writ  of 
error  coram  nobis  has  issued  to  vacate  a  judgment, 
it  has  been  upon  the  ground  that  such  judgment  was 
predicated  upon  the  assumed  existence  of  a  fact  or  a 
condition  which  did  not  in  truth  exist,  and  the  non- 
existence of  which  would  have  prevented  the  rendi- 
tion of  the  judgment  if  it  had  been  known." 

People  V.  Reid,  195  Cal.  249,  254,  255;  232  Pac. 
457,  461 ;  Z6  A.  L.  R.  1435. 

"The  writ  of  error  coram  nobis  is  not  intended  to 
authorize  any  court  to  review  and  revise  its  opinions, 
but  only  to  enable  it  to  recall  some  adjudication  made 
while  some  fact  existed  which,  if  before  the  court, 
would  have  prevented  the  rendition  of  the  judgment, 
and  which  without  fault  or  negligence  of  the  party, 
was  not  presented  to  the  court.  I  Freeman  on  Judg- 
ments, §94." 

People  V.  Mooney,   178  Cal.   525.   528:    174   Pac. 
325.  326. 

This  Honorable  Court,  in  Robinson  z'.  Johnston,  supra, 
at  page  1001,  states  the  rule  as  follows: 

"The  general  rule  in  regard  to  the  writ  of  error 
coram  nobis  is  that  its  purpose  is  to  bring  to  the 
attention  of  the  court  some  fact  which  was  unknown 
to  the  court  which,  if  known,  would  have  resulted  in 
a  different  judgment." 
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Conceding  for  the  purpose  of  argument  only  that  the 
United  States  Attorney  had  agreed  to  recommend  a  fine 
of  $125.00  for  each  defendant,  such  an  agreement  would 
certainly  not  have  "prevented  the  rendition  of  the  judg- 
ment" imposed  by  the  District  Court.  {People  v.  Reid, 
supra.)  It  is  the  function  and  the  duty  of  the  Court  to 
exercise  its  own  judgment  and  discretion,  free  from  any 
commitments  or  agreements  made  by  counsel.  The  Dis- 
trict Court  did  use  its  own  judgment  and  discretion  in  this 
case,  free  from  any  recommendation  made,  as  evidenced 
by  the  Court's  own  statement. 

"As  far  as  making  a  recommendation  is  concerned, 
the  Probation  Officer  did  make  a  recommendation. 
The  only  break  in  the  whole  proceeding  is  that  the 
Court  exercised  its  own  independent  judgment.  That 
seems  to  have  been  the  trouble  in  this  case."  [R. 
102.] 

It  should  be  noted  that  the  trial  court  did  not  specifically 
decide  whether  this  motion  was  properly  one  in  the  nature 
of  writ  of  error  coram  nobis  when  the  question  was  pre- 
sented to  it,  but  stated  that  it  would  decide  the  motion  on 
the  merits  of  the  case  [R.  61].  However,  it  is  clear  that 
on  the  facts  of  this  case  the  motions  were  not  in  the  nature 
of  a  writ  of  error  coram  nobis,  and  therefore,  were  im- 
proper. 

The  facts  of  this  case  reveal  no  fraud,  duress,  or  other 
extrinsic  grounds  for  which  a  writ  of  error  coram  nobis 
would  lie  at  common  law.  The  court  found  that  there  had 
been  no  misunderstanding  which  deprived  defendants  of 
any  legal  rights.  Defendants  were  represented  by  able 
counsel,  one  of  whom.  Judge  Preston,  had  been  both  a 
United  States  Attorney  and  a  Judge  of  the  Supreme  Court 
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of  California.  The  court  further  found  that  the  only 
surprise  to  which  defendants  could  point,  was  the  failure 
of  the  court,  in  the  exercise  of  its  admitted  discretion,  to 
follow  the  Probation  Officer's  recommendation.  In  such 
a  situation,  a  writ  of  error  coram  nobis  will  not  lie. 

Furthermore,  defendants  were  given  full  opportunity  to 
present  and  did  present  the  basic  facts  relied  on  by  them 
to  show  an  agreement  between  the  United  States  Attorney, 
the  Probation  Officer  and  the  defendants  as  to  the  amount 
of  the  fine  to  be  imposed.  Defendants  presented  the  es- 
sential facts  of  this  agreement  to  the  court  at  the  time 
sentence  was  imposed,  but  the  court  refused  to  modify  the 
sentence,  stating  that  no  agreement  made  by  any  of  the 
parties  involved  could  be  binding  upon  the  court.  Since 
a  writ  of  error  coram  nobis  is  applicable  only  to  show 
facts  which  were  unknown  to  the  courts  at  the  time  of 
entry  of  judgment  and  sentence  and  which  if  known  would 
have  resulted  in  a  different  judgment  and  sentence  (Robin- 
son V.  Johnston,  118  F.  (2d)  547  (9th  Cir.,  1941), 
and  since  the  basic  facts  were  made  known  to  the  court  at 
the  time  of  judgment  and  sentence,  a  writ  of  error  coram 
nobis  will  not  lie.  Cf.  Crockett  r.  United  States,  125  F. 
(2d)  547  (9th  Cir.,  1942). 

For  these  reasons,  defendants'  motions  were  not  in  the 
nature  of  a  writ  of  error  coram  nobis.  Since  the  motions 
were  filed  after  sentence,  and  therefore  failed  to  comply 
with  Rule  11(4),  defendants'  motions  came  too  late  and 
were  improper.  See  Farrington  7-.  King,  128  F.  (2d) 
785  (8th  Cir.,  1942):  Cooke  v.  Szvope,  28  F.  Supp. 
492  (W.  D.  Wash.,  1939);  United  States  v.  Slior,  13 
F.  Supp.  399  (E.  D.  N.  Y.,  1936)  :  and  United  States  v. 
Bayaud,  23  Fed.  721  (S.  D.  N.  Y.,  1883). 
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C. 

The  Court  Did  Not  Abuse  Its  Discretion  in  Deny- 
ing Defendants'  Motions  to  Withdraw  Their 
Pleas  of  Guilty,  Substitute  Their  Pleas  of  Not 
Guilty,  and  for  a  New  Trial. 

The  court,  upon  consideration  of  affidavits  filed  by 
plaintifif  and  defendants,  and  after  a  full  presentation  of 
arguments  relied  on  by  defendants  to  sustain  their  mo- 
tions, denied  these  motions.  In  so  doing,  the  court  acted 
well  within  the  realm  of  discretion  conferred  upon  it, 
which  this  court  should  not  disturb.  See,  e.  g.,  Fogus  v. 
United  States,  34  F.  (2d)  97  (4th  Cir.,  1929);  and 
Crockett  V.  United  States,  125  F.  (2d)  547  (9th  Cir., 
1942),  cert.  den.  316  U.  S.  701.  There  are  more  than 
ample  facts  to  sustain  the  action  of  the  trial  court. 

As  the  trial  court  stated  [R.  100,  101],  there  was  no 
serious  conflict  as  to  the  agreements  upon  which  defend- 
ants claimed  they  had  been  misled.  Defendants'  attorney. 
Judge  Preston,  according  to  his  affidavit,  declared  that  he 
had  been  informed  that  a  total  fine  of  $500.00  had  been 
recommended  by  Mr.  Kinnison  to  the  Probation  Officer. 
The  Probation  Officer  stated,  after  talking  with  Mr. 
Kinnison,  that  if  the  facts  were  true  as  presented  to  him, 
a  moderate  fine  would  be  recommended  to  the  court.  In 
substance  these  two  statements  are  not  conflicting,  and 
certainly  did  not  work  to  any  disadvantage  to  the  defend- 
ants. Judge  Preston  stated  in  his  affidavit  and  testified 
that  uix)n  calling  up  Mr.  Kinnison  the  morning  of  the 
hearing,  Mr.  Kinnison  related  the  contents  of  the  Proba- 
tion Officer's  report,  and  stated  that  this  report  had 
recommended  a  ''substantial"  fine.  Mr.  Kinnison,  on  the 
other  hand,  averred  that  he  had  read  the  last  two  para- 
graphs of  the  report  over  the  telephone  to  Judge  Preston. 
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The  report,  as  a  matter  of  fact,  reconiniended  the  imposi- 
tion of  a  heavy  fine  with  no  imprisonment  due  to  the  pre- 
vious clear  record  of  the  defendant.  Thus.  Judge  Preston 
knew  that  the  report  (Hd  not  recommend  a  prison  sentence, 
but  recommended  substantial  or  licavy  fines.  It  is  indeed 
difficult  to  understand  how  defendant  can  argue  that  he 
was  misled  by  the  statements  made  by  Mr.  Kinnison  even 
in  the  light  of  Judge  Preston's  owm  testimony. 

Apart  from  this,  it  was  brought  out  in  the  testimony  and 
in  the  affidavit  filed  by  Mr.  Kinnison  that  Judge  Preston 
had  been  informed  that  an  agreement  between  the  Proba- 
tion Officer,  the  United  States  Attorney,  and  the  defend- 
ants to  recommend  certain  fines  to  be  imposed  on  defend- 
ants, would  not  be  binding  upon  the  court.  Judge  Preston 
further  testified  that  he  was  entirely  aware  of  this  fact, 
and  that  he  had  advised  his  clients  of  this  rule.  Tn  this 
respect.  Judge  Preston  testified  as  follows : 

'The  Court:  What  I  am  getting  at,  Judge,  is 
that  you  reported  your  discussion  with  the  United 
States  Attorney's  office  and  made  the  recommenda- 
tion, and  you  n^ost  certainly  advised  your  clients  that 
you  couldn't  guarantee  any  such  result?  A.  No,  I 
couldn't  guarantee  the  result. 

The  Court :  I  mean,  you  didn't  so  advise  them  ? 
A.  I  did  not  I  told  them  I  thought  the  recom- 
mendation of  the  Probation  Officer  would  be  accepted, 
in  all  likelihood  ■///  tofo,  but  that,  of  course,  nothing 
could  be  guaranteed  about  that. 

The  Court:  Didn't  you  advise  your  clients.  Judge, 
that  any  proposed  arrangement  with  the  United 
States  Attorney  would  be  subject  to  the  will  of  the 
Court  and  the  conscience  of  the  Court?  A.  I  think 
that  was  understood,  so  that  there  was  no  use  com- 
menting on  that  subject.     There  is  a  liaison  between 


the  United  States  Attorney  and  the  Federal  Court, 
and  the  defendants  have  a  right  to  rely  on  assurances 
made  by  the  United  States  Attorney's  office. 

Q.  Mr.  Cam  You  did  so  advise  your  clients, 
however,  that  it  would  be  subject  to  the  conscience 
of  the  Court?  A.  Well,  that  may  have  been,  in 
substance,  what  I  told  them,  that  I  thought  the  law 
hadn't  been  passed  on,  and  it  was  doubtful  whether 
it  was  valid  or  not,  and  that  no  Court  would  impose 
any  imprisonment  sentences  under  conditions  like  that, 
in  my  opinion     *     *     *."     [R.  87.] 

In  this  posture  of  the  case,  it  is  difficult  to  understand 
how  defendants  could  have  been  misled.  As  the  District 
Court  stated,  "It  would  almost  be  beyond  comprehension 
that  a  man  of  Judge  Preston's  ability  and  experience  and 
understanding  would  be  misled  or  his  clients  would  be 
misled."     [R.  103.] 

As  the  trial  court  concluded,  defendants'  basic  complaint 
is  simply  that  the  court  did  not  follow  the  recommenda- 
tions contained  in  the  Probation  Officer's  report.  But  it 
is  well  established  law  that  the  imposition  of  a  sentence 
or  a  fine  greater  than  that  recommended  does  not  con- 
stitute reversible  error.  As  the  court  said  in  People  v. 
Manriques,  188  Cal.  602,  206  Pac.  63  (1922)  :  "The  fact 
that  a  defendant,  knowing  his  rights  and  the  consequences 
of  his  act,  hoped  or  was  led  by  his  counsel,  or  others,  to 
hope  or  believe  that  he  would  receive  a  milder  punishment 
by  pleading  guilty  than  that  which  would  fall  to  his  lot 
after  trial  and  conviction  by  a  jury,  presents  no  ground 
for  the  exercise  of  the  discretion  necessary  to  permit  a 
plea  of  guilty  to  be  withdrawn." 
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United  States  v.  Fox,  130  F.  (2d)  56  (3  Cir.,  1942), 
involved  a  motion  by  a  defendant  to  set  aside  a  plea  of 
guilty  to  a  charge  of  conspiracy.  The  court  after  observ- 
ing that  the  accused  was  represented  by  able  counsel,  said: 

"The  appellant  docs  not  claim  that  the  agreement 
originally  made  or  the  subsequent  recommendation  of 
the  Attorney  General  binds  the  trial  court  as  a  matter 
of  law.  The  argument  is  rather  that  the  facts  as  pre- 
sented should  have  moved  the  trial  court  to  grant  the 
petition  as  a  matter  of  discretion. 


"With  full  knowledge  of  the  facts  and  possible 
legal  consequences  he  took,  under  careful  legal  advice, 
a  course  of  action.  He  kept  his  agreement;  the 
prosecuting  officers  kept  theirs,  but  the  judge  who 
had  the  responsibility  for  determining  the  question 
did  not  choose  to  follow  the  recommendation  made. 
The  discretion  so  to  act  was  for  him  to  exercise 
*    *     *."     (130  F.  (2d)  at  p.  59.) 

In  People  V.  Sehzvarts,  from  which  counsel  for  appel- 
lants quote,  also  contains  the  following  pertinent  lan- 
guage : 

'The  case  of  People  v.  Miller,  114  Cal.  10.  16. 
45  P.  986,  987,  it  is  said,  supports  the  action  of  the 
trial  court,  but  it  is  not  in  the  same  category  with  the 
case  before  us  as  to  the  facts  thereof.  There  the 
defendant  was  led  by  the  advice  of  his  counsel  to 
believe  that  he  would  get  less  punishment  if  he 
changed  his  plea  to  guilty  than  he  would  receive  if 
he  stood  trial  and  was  convicted.  In  this  hope, 
however,  he  was  disappointed.  The  court  rightly 
held   that   with   full   knowledge   of   the   consequences 
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which   might   follow  he   should  not   be   permitted   to 
speculate  upon  the  action  of  the  court." 

People  V.  Schwartz,  201  Cal.  309,  315;  257  Pac. 
71,  73. 

To  the  same  effect,  see  also: 

People  V.  Gottlieb,  25  Cal.  App.   (2d)  411;  77  P. 
(2d)  489; 

People  V.  Scnmsi,  140  Cal.  App.  70;  34  P.   (2d) 
1044; 

People  V.  Michaels,  124  Cal.  App.  41;  12  P.  (2d) 
137; 

24  C.  /.  S.,  p.  140,  notes  43  and  44. 

Another  point  of  interest  is  that  the  appellants  do  not 
deny  the  commission  of  the  acts  charged  in  the  informa- 
tion. In  appellants'  own  affidavits  there  is  not  the  slightest 
indication  of  such  denial.  The  most  that  the  appellants 
say  is  that  their  counsel  advise  them  "that  the  evidence 
of  the  Government  is  weak  and  defective,"  and  "that 
there  was  grave  doubt  as  to  the  validity  of  the  law  and  of 
the  regulations  under  it."  [R.  71.]  In  his  affidavit  Judge 
Preston  makes  substantially  the  same  statement  [R.  66]. 
Judge  Preston  also  testified  that  he  advised  his  clients: 
"You  have  got  a  50-50  chance  to  beat  this  case."  [R. 
86.]  These  are  certainly  not  denials  of  the  commission 
of  the  acts  charged.  On  the  other  hand,  in  his  statement 
to  the  court  prior  to  sentence.  Judge  Preston  admitted 
that  the  appellants  had  committed  the  acts  charged  when 
he  stated :  "The  act  they  committed,  Your  Honor,  was 
one,  not  of  moral  turpitude,  but  one  of  self  preservation" 
[R.  58],  and,  "I  trust  Your  Honor  will  be  lenient  with 
them,  and  I  pledge  you  they  will  not  disobey  these  rules 
any  more."     [R.  59.] 
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This  ix)int  is  mentioned  because  it  throws  additional 
light  on  the  attitude  of  the  appellants.  If  the  appellants 
had  taken  the  position  that  they  had  not  committed  the 
acts  charged,  but  had  pleaded  guilty  on  the  assurance  of 
a  small  fine  rather  than  to  go  to  trial,  an  entirely  differ- 
ent situation  would  be  presented.  But  the  appellants  ad- 
mitted the  commission  of  the  acts  charged,  and  speculated 
on  the  amount  of  the  sentence.  (People  v.  Schwartz, 
supra. ) 

An  examination  of  the  affidavits  and  testimony  make  it 
apparent  that  the  trial  court  reasonably  exercised  its  dis- 
cretion in  denying  defendants'  motions.  Defendants  were 
represented  by  able  and  experienced  counsel  and  were  not 
misled  to  their  disadvantage  by  any  statements  made  by 
the  United  States  Attorney's  office.  Defendants  were 
advised  and  were  well  aware  that  the  court  had  the  right 
and  the  power  to  exercise  its  own  judgment  as  to  the 
punishment  which  would  be  meted  out,  and  having  pleaded 
guilty  with  full  knowledge  of  the  legal  consequences  such 
a  plea  entails  and  not  having  denied  the  commission  of  the 
acts  alleged  in  the  information,  may  not  complain  that 
they  should  be  relieved  from  the  legal  consequences  of 
their  plea.  It  is  respectfully  submitted  that  the  trial  court 
acted  well  within  the  bounds  of  judicial  discretion. 

Conclusion. 

For  the  reasons  stated,  the  judgments  below  should  be 
affirmed. 

Respectfully  submitted, 

Charles   H.    Carr. 

United  States  Attorney, 
James  M.  Carter, 
Ray  H.  Kinnison, 
Assistant  United  States  Attorneys. 
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APPENDIX. 

Emergency  Price  Control  Act. 

Title  T — Gf:neral  Provisions  and  Authority. 

Purposes;   Time  Limit;   Applicability. 

Section  1.  (a)  It  is  hereby  declared  to  be  in  the  in- 
terest of  the  national  defense  and  security  and  necessary 
to  the  effective  prosecution  of  the  present  war,  and  the 
purposes  of  this  Act  are,  to  stabilize  prices  and  to  pre- 
vent speculative,  unwarranted,  and  abnormal  increases  in 
prices  and  rents;  to  eliminate  and  prevent  profiteering, 
hoarding,  manipulation,  speculation,  and  other  disruptive 
practices  resulting  from  abnormal  market  conditions  or 
scarcities  caused  by  or  contributing  to  the  national  em- 
ergency; to  assure  that  defense  appropriations  are  not 
dissipated  by  excessive  prices;  to  protect  persons  with 
relatively  fixed  and  limited  incomes,  consumers,  wage 
earners,  investors,  and  persons  dependent  on  life  insur- 
ance, annuities,  and  pensions,  from  undue  impairment  of 
their  standard  of  living;  to  prevent  hardships  to  persons 
engaged  in  business,  to  schools,  universities,  and  other 
institutions,  and  to  the  Federal,  State,  and  local  govern- 
ments, which  would  result  from  abnormal  increases  in 
prices;  to  assist  in  securing  adequate  production  of  com- 
modities and  facilities;  to  prevent  a  post  emergency  col- 
lapse of  values ;  to  stabilize  agricultural  prices  in  the  man- 
ner provided  in  section  3;  and  to  permit  voluntary  co- 
operation between  the  Government  and  producer,  proces- 
sors, and  others  to  accomplish  the  aforesaid  purposes.  It 
shall  be  the  policy  of  those  departments  and  agencies  of 
the  Government  dealing  with  wages  (including  the  De- 
partment of  Labor  and  its  various  bureaus,  the  War  De- 
partment,   the    Navy    Department,    the    War    Production 
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Board,  the  National  Labor  Relations  Board,  the  National 
Mediation  Board,  the  National  War  Labor  Board,  and 
others  heretofore  or  hereafter  created),  within  the  limits 
of  their  authority  and  jurisdiction,  to  work  toward  a 
stabilization  of  prices,  fair  and  equitable  wages,  and  cost 
of  production. 

Prices,  Rents,  and  Market  and  Renting  Practices. 

Sec.  2  (a)  Whenever  in  the  judgment  of  the  Price 
Administrator  (provided  for  in  section  201)  the  price  or 
prices  of  a  commodity  or  commodities  have  risen  or 
threaten  to  rise  to  an  extent  or  in  a  manner  inconsistent 
with  the  purposes  of  this  Act,  he  may  by  regulation  or 
order  establish  such  maximum  price  or  maximum  prices 
as  in  his  judgment  will  be  generally  fair  and  equitable 
and  will  effectuate  the  purposes  of  this  Act.  So  far  as 
practicable,  in  establishing  any  maximum  price,  the  Ad- 
ministrator shall  ascertain  and  give  due  consideration  to 
the  prices  prevailing  between  October  1  and  October  LS, 
1941  (or  if,  in  the  case  of  any  commodity,  there  are  no 
prevailing  prices  between  such  dates,  or  the  prevailing 
prices  between  such  dates  are  not  generally  representa- 
tive because  of  abnormal  or  seasonal  market  conditions  or 
other  cause,  then  to  the  prices  prevailing  during  the  near- 
est two-week  period  in  which,  in  the  judgment  of  the 
Administrator,  the  prices  for  such  commodity  are  gen- 
erally representative),  for  the  commodity  or  commodi- 
ties included  under  such  regulation  or  order,  and  shall 
make  adjustments  for  such  relevant  factors  as  he  may 
determine  and  deem  to  be  of  general  applicability,  in- 
cluding the  following:  Speculative  fluctuations,  general 
increases  or  decreases  in  costs  of  production,  distribution, 
and  transportation,  and  general  increases  or  decreases  in 


— 3— 

profits  earned  by  sellers  of  the  coniniodity  or  commodities, 
during  and  subsequent  to  the  year  ended  October  1,  1941. 
Every  regulation  or  order  issued  under  the  foregoing 
provisions  of  this  subsection  shall  be  accompanied  by  a 
statement  of  the  considerations  involved  in  the  issuance  of 
such  regulation  or  order.  As  used  in  the  foregoing  pro- 
visions of  this  subsection,  the  term  "regulation  or  order" 
means  a  regulation  or  order  of  general  applicability  and 
effect.  Before  issuing  any  regulation  or  order  under  the 
foregoing  provisions  of  this  subsection,  the  Administrator 
shall,  so  far  as  practicable,  advise  and  consult  with  rep- 
resentative members  of  the  industry  which  will  be  affected 
by  such  regulation  or  order.  In  the  case  of  any  com- 
modity for  which  a  maximum  price  has  been  established, 
the  Administrator  shall,  at  the  request  of  any  substantial 
portion  of  the  industry  subject  to  such  maximum  price, 
regulation,  or  order  of  the  Administrator,  appoint  an  in- 
dustry advisory  committee,  or  committees,  either  national 
or  regional  or  both,  consisting  of  such  number  of  repre- 
sentatives of  the  industry  as  may  be  necessary  in  order 
to  constitute  a  committee  truly  representative  of  the  in- 
dustry, or  of  the  industry  in  such  region,  as  the  case 
may  be.  The  committee  shall  select  a  chairman  from 
among  its  members,  and  shall  meet  at  the  call  of  the 
chairman.  The  Administrator  shall  from  time  to  time, 
at  the  request  of  the  committee,  advise  and  consult  with 
the  committee  with  respect  to  the  regulation  or  order,  and 
with  respect  to  the  form  thereof,  and  classifications,  dif- 
ferentiations, and  adjustments  therein.  The  committee 
may  make  such  recommendations  to  the  Administrator  as 
it  deems  advisable.  Whenever  in  the  judgment  of  the 
Administrator  such  action  is  necessary  or  proper  in  or- 
der to  effectuate  the  purposes  of  this  Act,  he  may,  with- 


out  regard  to  the  foregoing  provisions  of  this  subsection, 
issue  temporary  regulations  or  orders  establishing  as  a 
maximum  price  or  maximum  prices  the  price  or  prices 
prevailing  with  respect  to  any  commodity  or  commodities 
within  five  days  prior  to  the  date  of  issuance  of  such  tem- 
porary regulations  or  orders;  but  any  such  temporary 
regulation  or  order  shall  be  effective  for  not  more  than 
sixty  days,  and  may  be  replaced  by  a  regulation  or  order 
issued  under  the  foregoing  provision  of  this  subsec- 
tion.    *     *     * 

(c)  Any  regulation  or  order  under  this  section  may  be 
established  in  such  form  and  manner,  may  contain  such 
classifications  and  differentiations,  and  may  provide  for 
such  adjustments  and  reasonable  exceptions,  as  in  the 
judgment  of  the  Administrator  are  necessary  or  proper 
in  order  to  effectuate  the  purposes  of  this  Act.  Any 
regulation  or  order  under  this  section  which  establishes  a 
maximum  price  or  maximum  rent  may  provide  for  a  maxi- 
mum price  or  maximum  rent  below  the  price  or  prices  pre- 
vailing for  the  commodity  or  commodities,  or  below  the 
rent  or  rents  prevailing  for  the  defense-area  housing  ac- 
commodations, at  the  time  of  the  issuance  of  such  regula- 
tion or  order. 

(d)  Whenever  in  the  judgment  of  the  Administrator 
such  action  is  necessary  or  proper  in  order  to  effectuate 
the  purposes  of  this  Act,  he  may,  by  regulation  or  order, 
regulate  or  prohibit  speculative  or  manipulative  practices 
(including  practices  relating  to  changes  in  form  or  qual- 
ity) or  hoarding,  in  connection  with  any  commodity,  and 
speculative  or  manipulative  practices  or  renting  or  leas- 
ing practices  (including  practices  relating  to  recovery  of 
the  possession)  in  connection  with  any  defense-area  hous- 
ing accommodations,  which  in  his  judgment  are  equivalent 
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to  or  are  likely  to  result  in  price  or  rent  increases,  as  the 
case  may  be,  inconsistent  with  the  purposes  of  this 
Act.     *     *     * 

(g)  Regulations,  orders,  and  requirements  under  this 
Act  may  contain  such  provisions  as  the  Administrator 
deems  necessary  to  prevent  the  circumvention  or  evasion 
thqreof. 

(h)  The  powers  granted  in  this  section  shall  not  be 
used  or  made  to  operate  to  compel  changes  in  the  business 
practices,  cost  practices  or  methods,  or  means  or  aids  to 
distribution,  established  in  any  industry,  except  to  pre- 
vent circumvention  or  evasion  of  any  regulation,  order, 
price  schedule,  or  requirement  under  this  Act. 

Prohibitions. 
Sec.  4(a)  It  shall  be  unlawful,  regardless  of  any  con- 
tract, agreement,  lease,  or  other  obligation  heretofore  or 
hereafter  entered  into,  for  any  person  to  sell  or  deliver 
any  commodity,  or  in  the  course  of  trade  or  business  to 
buy  or  receive  any  commodity,  or  to  demand  or  receive 
any  rent  for  any  defense-area  housing  accommodations, 
or  otherwise  to  do  or  omit  to  do  any  act,  in  violation  of 
any  regulation  or  order  under  section  2,  or  of  any  price 
schedule  effective  in  accordance  with  the  provisions  of 
section  206,  or  of  any  regulation,  order,  or  requirement 
under  section  202(b)  or  section  205(f).  or  to  offer,  solicit, 
attempt,  or  agree  to  do  any  of  the  foregoing. 

Title  II — Administration  and  Enforcement. 

Administration. 

Sec.    201(d)   The   Administrator    may.    from    time    to 

time,  issue  such  regulations  and  orders  as  he  may  deem 

necessary  or  proper   in  order  to  carry  out  the  purposes 

and  provisions  of  this  Act. 


Procedure. 

Sec.  203  (a)  Within  a  period  of  sixty  days  after  the 
issuance  of  any  regulation  or  order  under  section  2,  or 
in  the  case  of  a  price  schedule,  within  a  period  of  sixty 
days  after  the  effective  date  thereof  specified  in  section 
206,  any  person  subject  to  any  provision  of  such  regula- 
tion, order,  or  price  schedule  may.  in  accordance  with 
regulations  to  be  prescribed  by  the  Administrator,  file  a 
protest  specifically  setting  forth  objections  to  any  such 
provision  and  afifidavits  or  other  written  evidence  in  sup- 
port of  such  objections.  At  any  time  after  the  expira- 
tion of  such  sixty  days  any  persons  subject  to  any  pro- 
vision of  such  regulation,  order,  or  price  schedule  may 
file  such  a  protest  based  solely  on  grounds  arising  after 
the  expiration  of  such  sixty  days.  Statements  in  support 
of  any  such  regulation,  order,  or  price  schedule  may 
be  received  and  incorporated  in  the  transcript  of  the  pro- 
ceedings at  such  times  and  in  accordance  with  such  regu- 
lations as  may  be  prescribed  by  the  Administrator.  With- 
in a  reasonable  time  after  the  filing  of  any  protest  under 
this  subsection,  but  in  no  event  more  than  thirty  days 
after  such  filing  or  ninety  days  after  the  issuance  of 
the  regulation  or  order  (or  in  the  case  of  a  price  schedule, 
ninety  days  after  the  effective  date  thereof  specified  in 
section  206)  in  respect  of  which  the  protest  is  filed,  which- 
ever occurs  later,  the  Administrator  shall  either  grant  or 
deny  such  protest  in  whole  or  in  part,  notice  such  protest 
for  hearing,  or  provide  an  opportunity  to  present  further 
evidence  in  connection  therewith.  In  the  event  that  the 
Administrator  denies  any  such  protest  in  whole  or  in  part, 
he  shall  inform  the  protestant  of  the  grounds  upon  which 
such   decision   is   based,   and   of   any   economic   data   and 
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other  facts  of  which  the  Administrator  has  taken  official 
notice. 

(b)  In  the  administration  of  this  Act  the  Adminis- 
trator may  take  official  notice  of  economic  data  and  other 
facts,  including  facts  found  by  him  as  a  result  of  action 
taken  under  section  202. 

(c)  Any  proceedings  under  this  section  may  be  limited 
by  the  Administrator  to  the  filing  of  affidavits,  or  other 
written  evidence,  and  the  filing  of  briefs. 

Review. 

Sec.  204  (a)  Any  person  who  is  aggrieved  by  the 
denial  or  partial  denial  of  his  protest  may,  within  thirty 
days  after  such  denial,  file  a  complaint  with  the  Emer- 
gency Court  of  Appeals,  created  pursuant  to  subsection 
(c),  specifying  his  objections  and  praying  that  the  regu- 
lation, order,  or  price  schedule  protested  be  enjoined  or 
set  aside  in  whole  or  in  part.  A  copy  of  such  complaint 
shall  forthwith  be  served  on  the  Administrator,  who 
shall  certify  and  file  with  such  court  a  transcript  of  such 
portions  of  the  proceedings  in  connection  with  the  protest 
as  are  material  under  the  complaint.  Such  transcript 
shall  include  a  statement  setting  forth,  so  far  as  prac- 
ticable, the  economic  data  and  other  facts  of  which  the 
Administrator  has  taken  official  notice.  Upon  the  filing 
of  such  complaint  the  court  shall  have  exclusive  jurisdic- 
tion to  set  aside  such  regulation,  order,  or  price  schedule, 
in  whole  or  in  part,  to  dismiss  the  complaint,  or  to  remand 
the  proceeding:  Provided,  That  the  regulation,  order,  or 
price  schedule  may  be  modified  or  rescinded  by  the  Ad- 
ministrator at  any  time  notwithstanding  the  pendency  of 
such  complaint.     No  objection  to  such  regulation,  order, 


or  price  schedule,  and  no  evidence  in  support  of  any  objec- 
tion thereto,  shall  be  considered  by  the  court,  unless  such 
objection  shall  have  been  set  forth  by  the  complainant  in 
the  protest  or  such  evidence  shall  be  contained  in  the 
transcript.  If  application  is  made  to  the  court  by  either 
party  for  leave  to  introduce  additional  evidence,  which 
was  either  offered  to  the  Administrator  and  not  admitted, 
or  which  could  not  reasonably  have  been  offered  to  the 
Administrator  or  included  by  the  Administrator  in  such 
proceedings,  and  the  court  determines  that  such  evidence 
should  be  admitted,  the  court  shall  order  the  evidence  to 
be  presented  to  the  Administrator.  The  Administrator 
shall  promptly  receive  the  same,  and  such  other  evidence 
as  he  deems  necessary  or  proper,  and  thereupon  he  shall 
certify  and  file  with  the  court  a  transcript  thereof  and 
any  modification  made  in  the  regulation,  order,  or  price 
schedule  as  a  result  thereof;  except  that  on  request  by 
the  Administrator,  any  such  evidence  shall  be  presented 
directly  to  the  court. 

(b)  No  such  regulation,  order,  or  price  schedule  shall 
be  enjoined  or  set  aside,  in  whole  or  in  part,  unless  the 
complainant  establishes  to  the  satisfaction  of  the  court 
that  the  regulation,  order,  or  price  schedule  is  not  in 
accordance  with  law,  or  is  arbitrary  or  capricious.  The 
effectiveness  of  a  judgment  of  the  court  enjoining  or  set- 
ting aside,  in  whole  or  in  part,  any  such  regulation,  order, 
or  price  schedule  shall  be  postponed  until  the  expiration 
of  thirty  days  from  the  entry  thereof,  except  that  if  a 
petition  for  a  writ  of  certiorari  is  filed  with  the  Supreme 
Court  under  subsection  (d)  within  such  thirty  days,  the 
effectiveness  of  such  judgment  shall  be  postponed  until 
an   order   of   the   Supreme   Court   denying  such   petition 
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becomes  final,  or  until  other  iinal  disposition  of  the  case 
by  the  Supreme  Court. 

(c)  There  is  hereby  created  a  court  of  the  United 
States  to  be  known  as  the  Emergency  Court  of  Appeals, 
which  shall  consist  of  three  or  more  judges  to  be  desig- 
nated by  the  Chief  Justice  of  the  United  States  from 
judges  of  the  United  States  district  courts  and  circuit 
courts  of  appeals.  The  Chief  Justice  of  the  United  States 
shall  designate  one  of  such  judges  as  chief  judge  of  the 
Emergency  Court  of  Appeals,  and  may,  from  time  to  time 
designate  additional  judges  for  such  court  and  revoke 
previous  designations.  The  chief  judge  may,  from  time 
to  time,  divide  the  court  into  divisions  of  three  or  more 
members,  and  any  such  division  may  render  judgment 
as  the  judgment  of  the  court.  The  court  shall  have  the 
powers  of  a  district  court  with  respect  to  the  jurisdiction 
conferred  on  it  by  this  Act ;  except  that  the  court  shall 
not  have  power  to  issue  any  temporary  restraining  order 
or  interlocutory  decree  staying  or  restraining,  in  whole 
or  in  part,  the  effectiveness  of  any  regulation  or  order 
issued  under  section  2  or  any  price  schedule  effective  in 
accordance  with  the  provisions  of  section  206.  The  court 
shall  exercise  its  powers  and  prescribe  rules  governing  its 
procedure  in  such  manner  as  to  expedite  the  determination 
of  cases  of  which  it  has  jurisdiction  under  this  Act.  The 
court  may  fix  and  establish  a  table  of  costs  and  fees  to 
be  approved  by  the  Supreme  Court  of  the  United  States, 
but  the  costs  and  fees  so  fixed  shall  not  exceed  with  re- 
spect to  any  item  the  costs  and  fees  charged  in  the  Su- 
preme Court  of  the  United  States.  The  court  shall  have 
a  seal,  hold  sessions  at  such  places  as  it  may  specify,  and 
appoint  a  clerk  and  such  other  employees  as  it  deems 
necessary  or  proper. 
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(d)  Within  thirty  days  after  entry  of  a  judgment  or 
order,  interlocutory  or  final,  by  the  Emergency  Court  of 
Appeals,  a  petition  for  a  writ  of  certiorari  may  be  filed 
in  the  Supreme  Court  of  the  United  States,  and  thereupon 
the  judgment  or  order  shall  be  subject  to  review  by  the 
Supreme  Court  in  the  same  manner  as  a  judgment  of  a 
circuit  court  of  appeals  as  provided  in  section  240  of  the 
Judicial  Code,  as  amended  (U.  S.  C.  1934  edition,  title  28, 
sec.  347).  The  Supreme  Court  shall  advance  on  the 
docket  and  expedite  the  disposition  of  all  causes  filed 
therein  pursuant  to  this  subsection.  The  Emergency 
Court  of  Appeals,  and  the  Supreme  Court  upon  review 
of  judgments  and  orders  of  the  Emergency  Court  of  Ap- 
peals, shall  have  exclusive  jurisdiction  to  determine  the 
validity  of  any  regulation  or  order  issued  under  section 
2,  of  any  price  schedule  effective  in  accordance  with  the 
provisions  of  section  206,  and  of  any  provision  of  any 
such  regulation,  order,  or  price  schedule.  Except  as  pro- 
vided in  this  section,  no  court,  Federal,  State  or  Terri- 
torial, shall  have  jurisdiction  or  power  to  consider  the 
validity  of  any  such  regulation,  order,  or  price  schedule, 
or  to  stay,  restrain,  enjoin,  or  set  aside,  in  whole  or  in 
part,  any  provision  of  this  Act  authorizing  the  issuance 
of  such  regulations  or  orders,  or  making  effective  any 
such  price  schedule,  or  any  provision  of  any  such  regula- 
tion, order,  or  price  schedule,  or  to  restrain  or  enjoin  the 
enforcement  of  any  such  provision. 

Enforcement. 
Sec.   205(b)      Any   person   who   wilfully   violates   any 
provision  of  section  4  of  this  Act,  and  any  person  who 
makes  any  statement  or  entry  false  in  any  material   re- 
spect in  any  document  or  report  required  to  be  kept  or 
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filed  under  section  2  or  section  202.  shall,  uix;n  convic- 
tion thereof,  be  subject  to  a  fine  of  not  more  than  $5,000, 
or  to  imprisonment  for  not  more  than  two  years  in  the 
case  of  a  violation  of  section  4(c)  and  for  not  more  than 
one  year  in  all  other  cases,  or  to  both  such  fine  and  im- 
prisonment. Whenever  the  Administrator  has  reason  to 
believe  that  any  person  is  liable  to  punishment  under  this 
subsection,  he  may  certify  the  facts  to  the  Attorney  Gen- 
eral, who  may,  in  his  discretion,  cause  appropriate  pro- 
ceedings to  be  brought. 

(c)  The  district  courts  shall  have  jurisdiction  of  crim- 
inal proceedings  for  violations  of  section  4  of  this  Act, 
and,  concurrently  with  State  and  Territorial  courts,  of 
all  other  proceedings  under  section  205  of  this  Act.  Such 
criminal  proceedings  may  be  brought  in  any  district  in 
which  any  part  of  any  act  or  transaction  constituting  the 
violation  occurred.  Except  as  provided  in  section  205(f) 
(2).  such  other  proceedings  may  be  brought  in  any  dis- 
trict in  which  any  part  of  any  act  or  transaction  con- 
stituting the  violation  occurred,  and  may  also  be  brought 
in  the  district  in  which  the  defendant  resides  or  trans- 
acts business,  and  process  in  such  cases  may  be  served 
in  any  district  wherein  the  defendant  resides  or  transacts 
business  or  wherever  the  defendant  may  be  found.  Any 
such  court  shall  advance  on  the  docket  and  expedite  the 
disposition  of  any  criminal  or  other  proceedings  brought 
before  it  under  this  section.  No  costs  shall  be  assessed 
against  the  Administrator  or  the  United  States  Govern- 
ment in  any  proceeding  under  this  Act. 
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Title  III — Miscellaneous. 
Quarterly  Report. 
Sec.  301.  The  Administrator  from  time  to  time,  but 
not  less  frequently  than  once  every  ninety  clays,  shall 
transmit  to  the  Congress  a  report  of  operations. under  this 
Act.  If  the  Senate  or  the  House  of  Representatives  is 
not  in  session,  such  reports  shall  be  transmitted  to  the 
Secretary  of  the  Senate,  or  the  Clerk  of  the  House  of 
Representatives,  as  the  case  may  be. 

Definitions. 
Sec.  302  (a)  The  term  "sale"  includes  sales,  disposi- 
tions, exchanges,  leases,  and  other  transfers,  and  con- 
tracts and  oiifers  to  do  any  of  the  foregoing.  The  terms 
"sell,"  "selling,"  "seller,"  "buy,"  and  "buyer,"  shall  be 
construed  accordingly. 

(b)  The  term  "price"  means  the  consideration  de- 
manded or  received  in  connection  with  the  sale  of  a  com- 
modity. 

(c)  The  term  "commodity"  means  commodities,  ar- 
ticles, products,  and  materials  (except  materials  furnished 
for  publication  by  any  press  association  or  feature  service, 
books,  magazines,  motion  pictures,  periodicals  and  news- 
papers, other  than  as  waste  or  scrap),  and  it  also  includes 
services  rendered  otherwise  than  as  an  employee  in  con- 
nection with  the  processing,  distribution,  storage,  instal- 
lation, repair,  or  negotiation  of  purchases  or  sales  of  a 
commodity,  or  in  connection  with  the  operation  of  any 
service  establishment  for  the  servicing  of  a  commodity : 
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Provided,  That  nothing  in  this  i\ct  shall  be  construed 
to  authorize  the  regulation  of  ( 1 )  compensation  paid  by 
an  employer  to  any  of  his  employees,  or  (2)  rates  charged 
by  any  common  carrier  or  other  public  utility,  or  (3j  rates 
charged  by  any  person  engaged  in  the  business  of  selling 
or  underwriting  insurance,  or  (4j  rates  charged  by  any 
person  engaged  in  the  business  of  operating  or  publish- 
ing a  newspaper,  periodical,  or  magazine,  or  operating 
a  radio-broadcasting  station,  a  motion-picture  or  other 
theater  enterprise,  or  outdoor  advertising  facilities,  or 
(5)  rates  charged  for  any  professional  services.     *     *     * 

(i)  The  term  "maximum  price,"  as  applied  to  prices 
of  commodities  means  the  maximum  lawful  price  for  such 
commodities,  and  the  term  "maximum  rent"  means  the 
maximum  lawful  rent  for  the  use  of  defense-area  hous- 
ing accommodations.  Maximum  prices  and  maximum 
rents  may  be  formulated,  as  the  case  may  be,  in  terms 
of  prices,  rents,  margins,  commissions,  fees,  and  other 
charges,  and  allowances. 

Application  of  Existing  Law. 

Sec.  305.  No  provision  of  law  in  force  on  the  date 
of  enactment  of  this  Act  shall  be  construed  to  authorize 
any  action  inconsistent  with  the  provisions  and  purposes 
of  this  Act. 
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Inflation  Control  Act  of  1942  (New). 

56  Stat.  765,  50  U.  S.  C.  App.  Supp.  TI 

Sec.    961.    ct    seq.    961,    through    971, 

§961.  Stabilization  by  President  of  prices,  wages,  and 
salaries  affecting  cost  of  living;  public  utility 
rate  increase. 

"In  order  to  aid  in  the  effective  prosecution  of  the  war, 
the  President  is  authorized  and  directed,  on  or  before 
November  1,  1942,  to  issue  a  general  order  stabilizing 
prices,  wages,  and  salaries,  affecting  the  cost  of  living; 
and,  except  as  otherwise  provided  in  this  Act,  such  stabili- 
zation shall  so  far  as  practicable  be  on  the  basis  of  the 
levels  which  existed  on  September  15,  1942.  The  Presi- 
dent may,  except  as  otherwise  provided  in  this  Act,  there- 
after provide  for  making  adjustments  with  respect  to 
prices,  wages,  and  salaries,  to  the  extent  that  he  finds 
necessary  to  aid  in  the  effective  prosecution  of  the  war  or 
to  correct  gross  inequities :  Provided,  That  no  common 
carrier  or  other  public  utility  shall  make  any  general  in- 
crease in  its  rates  or  charges  which  were  in  effect  on 
September  15,  1942,  unless  it  first  gives  thirty  days  notice 
to  the  President  ,or  such  agency  as  he  may  designate,  and 
consents  to  the  timely  intervention  by  such  agency  before 
the  Federal,  State,  or  municipal  authority  having  jurisdic- 
tion to  consider  such  increase.  Oct.  2,  1942,  c.  578,  §1, 
56  Stat.— 

§962.  Regulations;  delegation  of  authority,  suspension 
of  certain  provisions  of  Emergency  Price  Con- 
trol Act  of  1942. 

"The   President   may,    from   time   to   time,   promulgate 
such  regulations  as  may  be  necessary  and  proper  to  carry 
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out  any  of  the  provisions  ol  this  Act;  and  may  exercise 
any  power  or  authority  conferred  upon  him  by  this  Act 
through  such  department,  agency,  or  officer  as  he  shall 
direct.  The  President  may  suspend  the  provisions  of  sec- 
tions 3(a)  and  3(c),  and  clause  (1)  of  section  302(c),  of 
the  Emergency  Price  Control  Act  of  1942  (Sections 
903(a),  903(c),  and  942(c)(1)  of  this  Appendix)  to  the 
extent  that  such  sections  are  inconsistent  with  the  pro- 
visions of  this  Act,  but  he  may  not  under  the  authority  of 
this  Act,  suspend  any  other  law  or  part  thereof.  Oct.  2, 
1942,  c.   578,   §2,   56  Stat.— 

§963.     Maximum   prices   for   agricultural   commodities 
and  products. 

"No  maximum  price  shall  be  established  or  maintained 
for  any  agricultural  commodity  under  authority  of  this 
Act  or  otherwise  below  a  price  which  will  reflect  to  pro- 
ducers of  agricultural  commodities  the  higher  of  the  fol- 
lowing prices,  as  determined  and  published  by  the  Secre- 
tary of  Agriculture. — 

(1)  The  parity  price  for  such  commodity  (ad- 
justed by  the  Secretary  of  Agriculture  for  grade, 
location,  and  seasonal  differentials  or,  in  case  a  com- 
parable price  has  been  determined  for  such  com- 
modity under  and  in  accordance  with  the  provisions 
of  section  3(b)  of  the  Emergency  Price  Control  Act 
of  1942  (section  903(b)  of  this  Appendix),  such 
comparable  price  (adjusted  in  the  same  manner),  or 

(2)  The  highest  price  received  by  such  producers 
for  such  commodity  between  January  1.  1942,  and 
September  15,  1942  (adjusted  by  the  Secretary  of 
Agriculture  for  grade,  location,  and  seasonal  differ- 
entials, of,   if   the  market   for   such   commoditv   was 
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inactive  during  the  latter  half  of  such  period,  a  price 
for  the  commodity  determined  by  the  Secretary  of 
Agriculture  to  be  in  line  with  the  prices,  during  such 
period,  of  other  agricultural  commodities  produced 
for  the  same  general  use; 

and  no  maximum  price  shall  be  established  or  maintained 
under  authority  of  this  Act  or  otherwise  for  any  com- 
modity processed  or  manufactured  in  whole  or  sub- 
stantial part  from  any  agricultural  commodity  below  a 
price  which  will  reflect  to  the  producers  of  such  agri- 
cultural commodity  a  price  therefor  equal  to  the  higher  of 
the  prices  specified  in  clauses  (1)  and  (2)  of  this  section: 
Provided,  That  the  President  may,  without  regard  to  the 
limitation  contained  in  clause  (2),  adjust  any  such  maxi- 
mum price  to  the  extent  that  he  finds  necessary  to  correct 
gross  inequities,  but  nothing  in  this  section  shall  be  con- 
strued to  permit  the  establishment  in  any  case  of  a  maxi- 
mum price  below  a  price  which  will  reflect  to  the  pro- 
ducers of  any  agricultural  commodity  the  price  therefor 
specified  in  clause  (1)  of  this  section:  Provided  further, 
That  modifications  shall  be  made  in  maximum  prices 
established  for  any  agricultural  commodity  and  for  com- 
modities processed  or  manufactured  in  whole  or  sub- 
stantial part,  from  any  agricultural  commodity,  under 
regulations  to  be  prescribed  by  the  President  in  any  case 
where  it  appears  that  such  modification  is  necessary  to 
increase  the  production  of  such  commodity  for  war  pur- 
poses, or  where  by  reason  of  increased  labor  or  other 
costs  to  the  producers  of  such  agricultural  commodity  in- 
curred since  January  1,  1941,  the  maximum  price  so 
established  will  not  reflect  such  increased  costs ;  Provided 
further.  That  in  the  fixing  of  maximum  prices  on  prod- 
ucts resulting  from  the  processing  of  agricultural  com- 
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moditics,  including;-  livestock,  a  generally  fair  and  e(juit- 
able  margin  shall  be  allowed  for  such  processing ;  Provided 
further,  That  in  fixing  price  maximums  for  agricultural 
commodities  and  for  commodities  processed  or  manu- 
factured in  whole  or  substantial  part  from  any  agricultural 
commodity,  as  provided  for  by  this  Act,  adequate  weight- 
ing shall  be  given  to  farm  labor.  Oct.  2,  1942,  c.  578,.  §3, 
56  Stat.— 

§964.    Wages  and  Salaries;  limitations  on  control. 

*'No  action  shall  be  taken  under  authority  of  this  Act 
with  respect  to  wages  or  salaries  ( 1 )  which  is  inconsist- 
ent with  the  provisions  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended  (Title  5,  §616;  Title  29,  §201  et 
seq.),  or  the  National  Labor  Relations  Act  (Title  29, 
§151  et  scq.),  or  (2)  for  the  purpose  of  reducing  the 
wages  or  salaries  for  any  particular  work  below  the  high- 
est w^ages  or  salaries  paid  therefor  between  January  1. 
1942,  and  September  15,  1942;  Provided,  That  the  Presi- 
dent may,  without  regard  to  the  limitation  contained  in 
clause  (2),  adjust  wages  or  salaries  to  the  extent  that  he 
finds  necessary  in  any  case  to  correct  gross  inequities  and 
also  aid  in  the  effective  prosecution  of  the  war.  Oct.  2, 
1942.  c.  578,  §4,  56  Stat.— 

§965.  Same;  prohibition  of  violation  of  regulations; 
employer's  reduction  of  salaries  over  $5,000; 
regulation  of  payment  of  double  time. 

"(a)  No  employer  shall  pay,  and  no  employee  shall 
receive,  wages  or  salaries  in  contravention  of  the  regula- 
tions promulgated  by  the  President  under  this  Act.  The 
President  shall  also  prescribe  the  extent  to  which  any 
wage  or  salary  payment  made  in  contravention  of  such 
regulations  shall  be  disregarded  by  the  executive  depart- 
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ments  and  other  governmental  agencies  in  determining  the 
costs  or  expenses  of  any  employer  for  the  purposes  of 
any  other  law  or  regulation. 

(b)  Nothing  in  this  Act  shall  be  construed  to  prevent 
the  reduction  by  any  private  employer  of  the  salary  of 
any  of  his  employees  which  is  at  the  rate  of  $5,000  or 
more  per  annum. 

(c)  The  President  shall  have  power  by  regulation  to 
limit  or  prohibit  the  payment  of  double  time  except  when, 
because  of  emergency  conditions,  an  employee  is  required 
to  work  for  seven  consecutive  days  in  any  regularly  sched- 
uled work  week.     Oct.  2,  1942,  c.  578,  §5,  56  Stat.— 

§966.    Termination  of  Act. 

''The  provisions  of  this  Act  (except  sections  8  and  9) 
(sections  968  and  969  of  this  Appendix,  and  amendments 
to  Title  15.  §713a-8),  and  all  regulations  thereunder,  shall 
terminate  on  June  30,  1944,  or  on  such  earlier  date  as  the 
Congress  by  concurrent  resolution,  or  the  President  by 
proclamation,  may  prescribe.  Oct.  2,  1942,  c.  578,  §6, 
56  Stat.— 

§967.  Emergency  Price  Control  Act  of  1942,  amend- 
ment; applicability  of,  and  construction  with, 
this  Act. 

"(a)  Section  l-(b)  of  the  Emergency  Price  Control 
Act  of  1942  (section  901(b)  of  this  Appendix)  is  hereby 
amended  by  striking  out  'Ji-^"^  ^0-  1943,'  and  substituting 
'June  30,   1944.' 

(b)  All  provisions  (including  prohibitions  and  penal- 
ties) of  the  Emergency  Price  Control  Act  of  1942  (section 
901  et  seq.  of  this  Appendix)  which  are  applicable  with 
respect   to  orders   or   regulations   under   such   Act   shall. 
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of  this  Act,  be  appHcable  in  the  same  manner  and  for  the 
same  purpose  with  respect  to  regulations  or  orders  issued 
by  the  Price  Administrator  in  the  exercise  of  any  func- 
tions which  may  be  delegated  to  him  under  authority  of 
this  Act. 

(c)  Nothing  in  this  Act  shall  be  construed  to  invali- 
date any  provisions  of  the  Emergency  Price  Control  Act 
of  1942  (section  901  ct  scq.  of  this  Appendix)  (except  to 
the  extent  that  such  provisions  are  suspended  under 
authority  of  section  2  (section  962  of  this  Appendix)), 
or  to  invalidate  any  regulation,  price  schedule,  or  order 
issued  or  effective  under  such  Act.  Oct.  2.  1942,  c.  578, 
§7,  56  Stat.— 

§968.    Crop  loans. 

"(a)  The  Commodity  Credit  Corporation  is  authorized 
and  directed  to  make  available  upon  any  crop  of  the  com- 
modities cotton,  corn,  wheat,  rice,  tobacco,  and  peanuts 
harvested  after  December  31,  1941,  and  before  the  expira- 
tion of  the  two-year  period  beginning  with  the  1st  day  of 
January  immediately  following  the  date  upon  which  the 
President  by  proclamation  or  the  Congress  by  concurrent 
resolution  declares  that  hostilities  in  the  present  war  have 
terminated,  if  producers  have  not  disappro^•ed  marketing 
quotas  for  such  commodity  for  the  marketing  year  begin- 
ning in  the  calendar  year  in  which  such  crop  is  harvested, 
loans  as  follows : 

(1)  To  cooperators  (except  cooperators  outside  the 
commercial  corn-producing  area,  in  the  case  of  corn) 
at  the  rate  of  90  per  centum  of  the  parity  price  for 
the  commodity  as  of  the  beginning  of  the  marketing 
vear : 
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(2)  To  cooperators  outside  the  commercial  corn- 
producing  area,  in  the  case  of  corn,  at  the  rate  of 
75  per  centum  of  the  rate  specified  in  ( 1 )  above ; 

(3)  To  noncorporators  (except  noncooperators 
outside  the  commercial  corn-producing  area,  in  the 
case  of  corn)  at  the  rate  of  60  per  centum  of  the 
rate  specified  in  ( 1 )  above  and  only  on  so  much  of 
the  commodity  as  would  be  subject  to  penalty  if 
marketed. 

(b)  All  provisions  of  law  applicable  with  respect  to 
loans  under  the  Agricultural  Adjustment  Act  of  1938,  as 
amended  (Title  7.  §§612c,  1281  ct  scq.\  Title  15,  §§713c, 
713c-l;  Title  16,  §§590h,  590c),  shall,  in  so  far  as.  they 
are  not  inconsistent  with  the  provisions  of  this  section, 
be  applicable  with  respect  to  loans  made  under  this  section. 

(c)  In  the  case  of  any  commodity  with  respect  to  which 
loans  may  be  made  at  the  rate  provided  in  paragraph  (1) 
of  subsection  (a),  the  President  may  fix  the  loan  rate  at 
any  rate  not  less  than  the  loan  rate  otherwise  provided  by 
law  if  he  determines  that  the  loan  rate  so  fixed  is  neces- 
sary to  prevent  an  increase  in  the  cost  of  feed  for  live- 
stock and  poultry  and  to  aid  in  the  efifective  prosecution 
of  the  war.    Oct.  2,  1942,  c.  578,  §8,  56  Stat.— 

§969.  Amendment  of  provision  relating  to  encourage- 
ment of  production  of  non-basic  agricultural 
commodities. 

"(A)  Section  4(a)  of  the  Act  entitled  'An  Act  to  ex- 
tend the  life  and  increase  the  credit  resources  of  the  Com- 
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niodity  Credit  Corporation,  and  for  other  purposes'  ap- 
proved July  1.  1941  (U.  S.  C.  1940  edition,  Supp.  I, 
title  15,  sec.  713a-8),  as  amended — 

(1)  15y  inserting  after  the  words  'so  as  to  sup- 
port' a  comma  and  the  following:::  'during  the  con- 
tinuance of  the  present  war  and  until  the  expiration 
of  the  two-year  period  beginning  with  the  1st  day 
of  January  immediately  following  the  date  upon 
which  the  President  by  proclamation  or  the  Congress 
by  concurrent  resolution  declares  that  hostilities  in 
the  present  war  have  terminated.' 

(2)  By  striking  out  '85  per  centum'  and  inserting 
in  lieu  thereof  '90  per  centum.' 

(3)  Ry  inserting  after  word  'tobacco'  a  comma 
and  the  word  'peanuts.' 

(b)  The  amendments  made  by  this  section  shall,  irre- 
spective of  whether  or  not  there  is  any  further  public 
announcement  under  such  section  4(a).  (Title  15, 
§713-8(a)),  be  applicable  with  respect  to  any  commodity 
with  respect  to  which  a  public  announcement  has  hereto- 
fore been  made  under  such  section  4(a)  (Title  15, 
§713-8(a).  Oct.  2,  1942,  c.  578,  §9,  56  Stat.— 

§970.    Definition  of  wages  and  salaries. 

"When  used  in  this  Act,  the  term  'wages'  and  'salaries' 
shall  include  additional  compensation,  on  an  annual  or 
other  basis,  paid  to  employees  by  their  employers  for 
personal  services  (excluding  insurance  and  pension  bene- 
fits in  a  reasonable  amount  to  be  determined  bv  the  Presi- 
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dent);  but  for  the  purpose  of  determining  wages  or 
salaries  for  any  period  prior  to  September  16,  1942,  such 
additional  compensation  shall  be  taken  into  account  only 
in  cases  where  it  has  been  customarily  paid  by  employers 
to  their  employees.     Oct.  2,  1942,  c.  578,  §10,  56  Stat.— 

§971.    Violations;  penalties. 

"Any  individual,  corporation,  partnership,  or  association 
wilfully  violating  any  provision  of  this  Act,  or  of  any 
regulation  promulgated  thereunder,  shall,  upon  convic- 
tion thereof,  be  subject  to  a  fine  of  not  more  than  $1,000, 
or  to  imprisonment  for  not  more  than  one  year,  or  to 
both  such  fine  and  imprisonment.  Oct.  2,  1942,  c.  578, 
§11.     56  Stat.— " 
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No.  10,540 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Aron  Rosensweig  and  Abe  Rosensweig, 

Appellants, 


vs. 
United  States  of  America, 


Appellee. 


APPELLANTS'   SUPPLEMENTAL   BRIEF. 


Statement. 

The  Information  filed  against  defendants  (appellants) 
in  the  District  Court  contained  six  counts.  Four  of  these 
counts,  i.  e.,  Counts  II,  IV,  V  and  VI,  were  dismissed  by 
the  Government  before  the  trial  and  are,  therefore,  not 
before  this  Court. 

Nor  is  Count  III  of  the  Information  before  this  Court 
for  reasons  immediately  following.  The  trial  court  found 
defendants  guilty  on  Count  III,  but  the  judgment  of  the 
Court  provided,  as  to  each  defendant,  that 

"*  *  *  the  imposition  of  sentence  on  Count  Three 
is  suspended  for  the  period  of  two  (2)  years  and 
defendant  is  placed  on  probation  for  said  period  of 
two  years     *     *     *." 
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Since  imposition  of  sentence  on  Count  III  was  suspended 
by  the  trial  court  and  defendants  were  placed  on  proba- 
tion as  to  said  count  for  two  years,  there  was  no  final 
judgment  on  Count  III  and  hence  the  appeal  herein  does 
not  bring  that  count  before  this  Court.  See  United  States 
zf.  Albers,  2  Cir.,  115  F.  (2d)  833,  where  the  rule  ap- 
plicable here  was  stated,  at  page  834,  as  follows : 

"The  appeals  of  the  five  appellants  placed  on 
probation  with  imposition  of  sentence  suspended  must 
be  dismissed.  There  is  a  distinction  between  suspend- 
ing execution  of  sentence  and  suspending  imposition 
of  sentence.  If  sentence  is  imposed  but  execution 
thereof  suspended,  there  is  a  final  judgment  from 
which  an  appeal  will  lie.  Berman  v.  United  States, 
302  U.  S.  211,  58  S.  Ct.  164,  82  L.  Ed.  204.  But  if 
imposition  of  sentence  is  suspended,  no  final  judg- 
ment is  entered;  hence  no  appeal  is  possible.  Birn- 
baum  V.  United  States,  4  Cir.,  107  F.  2d  885,  126 
A.  L.  R.  1207;  United  States  v.  Lecato,  2  Cir.,  29  F. 
2d  694." 

See,  also,  United  States  v.  Domroe,  2  Cir.,  129  F.  (2d) 
675,  677-678,  to  the  same  eflfect. 

Only  Count  I  of  the  Information  is  before  this  Court. 
Count  I  of  the  Information  charges  that  appellants 

"*  *  *  did  knowingly,  wilfully  and  unlawfully  offer 
for  sale,  sell  and  deliver  to  E.  E.  Surhart  at  501 
Daisy  Avenue,  Long  Beach,  California,  one  side  of 
U.  S.  Grade  A  beef  weighing  296  pounds  for  the  sum 
of  $88.91,  which  said  side  of  U.  S.  Grade  A  beef 


weighing  296  pounds  had  a  maximum  price  of  $68.18 
under  the  provisions  of  Revised  Maximum  Price 
Regulations  169  (7  Fed.  Reg.  10381)  as  amended, 
issued  by  Leon  Henderson  as  Administrator  of  the 
Office  of  Price  Administration,  pursuant  to  Section  2 
of  the  Emergency  Price  Control  Act  of  1942;  con- 
trary to  the  form  and  effect  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  United  States  of  America  (Emergency  Price 
Control  Act  of  1942,  Pub.  L.  421,  77th  Cong.  2d 
Sess.,  56  Stat.  23,  January  30,  1942)."     [R.  4.] 

Pending  trial  of  the  case  below  and  pursuant  to  an 
understanding  and  agreement  with  Government  Counsel 
and  the  Probation  Officer  of  the  District  Court,  appellants 
withdrew  their  pleas  of  not  guilty  and  entered  pleas  of 
guilty  to  Counts  I  and  III  of  the  Information.  But  the 
trial  court  disregarded  said  understanding  and  agreement, 
and  rendered  the  judgments  which  have  been  appealed  to 
this  Court. 

Jurisdiction. 

The  judgments  of  the  District  Court  were  entered  on 
August  30,  1943.  Thereafter,  on  August  31,  1943,  appel- 
lants filed  their  motions 

"*  *  *  for  an  order  vacating  judgments,  setting- 
aside  sentences,  granting  defendants  the  right  to 
withdraw  their  pleas  of  guilty  and  to  re-enter  their 
pleas  of  not  guilty,  and  for  a  new  trial."     [R.  64.] 

This  motion  was  heard  and  denied  by  the  trial  court  on 
September  2,  1943.     [R.  80-106.]     Thereafter,  on  Septem- 


ber   3,    1943,   appellants   filed  their   respective  notices   of 
appeal  to  this  Court.     [R.  22-31.] 

The  jurisdiction  of  this  Court  is  invoked  under  Section 
128  of  the  Judicial  Code,  as  amended  (Section  225(a)  of 
Title  28,  U.  S.  C  A.),  and  under  Rule  III,  Rules  of 'Prac- 
tice and  Procedure  in  Criminal  Cases  (18  U.  S.  C.  A.  fol- 
lowing Section  688),  292  U.  S.  661,  78  L.  Ed.  1512,  1513, 
54  S.  Ct.  XXXVII. 

Statutes  and   Regulations  Involved. 

The  case  involves  the  Emergency  Price  Control  Act  of 
1942  (Act  of  January  20,  1942,  56  Stat.  23,  50  U.  S. 
C.  A.,  Appendix  Supp.  II,  Sec.  901  et  seq.),  as  amended 
by  the  Act  of  October  2,  1942  (56  Stat.  765,  50  U.  S. 
C.  A.,  Appendix  Supp.  II,  Sec.  961  ct  seq.),  and  Revised 
Maximum  Price  Regulation  No.  169  (7  Fed.  Reg.  10381), 
purporting  to  be  issued  thereunder  on  December  10,  1942. 

Copies  of  the  Emergency  Price  Control  Act  and  the  Act 
of  October  2,  1942,  and  copy  of  Revised  Maximum  Price 
Regulation  No.  169,  or  pertinent  excerpts  therefrom,  are 
set  forth  in  the  Appendix  hereto,  or  furnished  separately 
to  this  Court,  as  requested  at  the  hearing. 

Specification  of  Errors. 

The  errors  assigned  [R.  115-119]  are  summarized  in 
Appellants'  Opening  Brief,  pages  2,  3,  to  which  reference 
is  made. 
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ARGUMENT. 

I. 

Revised  Maximum  Price  Regulation  No.  169  (7  Fed. 
Reg.  10381),  if  Otherwise  Valid  and  Effective, 
Does  Not  Cover  and  Is  Without  Application  to 
the  Offense  Charged  in  Count  I  of  the  Informa- 
tion. 

The  ofifense  charged  in  Count  I  of  the  Information  is 
the  alleged  unlawful  sale  and  delivery  by  appellants  of  a 
side  of  beef  to  one  E.  E.  Surhart  at  a  price  in  excess  of 
the  price  fixed  by  Revised  Maximum  Price  Regulation 
No.  169  (7  Fed.  Reg.  10381).  If  said  Regulation  is  other- 
wise valid  and  effective  (which  is  denied),  appellants  as- 
sert it  does  not  cover  and  is  not  applicable  to  the  sale  of  a 
side  of  beef. 

A. 

A  side  of  beef  is  a  "beef  carcass"  and  a  ''beef  carcass" 
is  an  agricultural  commodity;  and  Revised  Maximum 
Price  Regulation  No.  169  is  not  appHcable  to  an  agricul- 
tural commodity,  since  said  Regulation  was  not  approved 
by  the  Secretary  of  Agriculture,  or  by  the  War  Food 
Administrator. 

"Beef  carcass"  is  defined  in  Section  1364.455(a)  (8) 
of  Revised  Maximum  Price  Regulation  No.  169  as  fol- 
lows: 

"  'Beef  carcass'  means  and  is  limited  to  the  dressed 
carcass,  side,  or  sides  of  beef,  which  shall  be  dressed 
with  the  1st  and  2nd  tail  (caudal)  vertebrae,  kidney 
knob  or  knobs  and  hanging  tender  left  on.  The  beef 
carcass  shall  not  be  broken  in  any  other  manner  than 
provided  in  paragraph  (a)  (9)  of  this  sec.  1364.455." 


Paragraph  (a)  (9),  referred  to  in  Section  1364.455(a) 
(8),  defines  ''Beef  wholesale  cut"  as  follows: 

"  'Beef  wholesale  cut'  means  and  is  limited  to  any 
of  the  following  cuts  meeting  the  following  minimum 
specifications,  derived  from  the  beef  carcass,  but  ex- 
cluding the  ofifal  and  any  item  not  included  herein. 
(All  measurements  prescribed  herein  shall  be  made 
with  a  rigid  straight  ruler.  All  cuts  shall  be  made 
according  to  the  definite  guides  and  measurements 
specified.  Ribs  are  designated  as  1st  to  13th,  inclu- 
sive, counting  as  the  1st  rib  that  one  which  is  nearest 
the  neck  end  of  the  side.)" 

These  definitions  show  clearly  enough  that  a  side  of  beef 
is  not  a  "processed  product"  as  argued  by  the  Government. 
But,  the  definition  of  "Processed  products"  in  Section 
1364.477(3)  of  Revised  Maximum  Price  Regulation  No. 
169  is  conclusive.    It  is  there  defined  as  follows : 

"Sec.  1364.477.  Definitions  applicable  to  processed 
products,  (a)  When  used  in  this  Revised  Maximum 
Price  Regulation  No.  169  and  when  applicable  to 
processed  products  the  term ;     *     *     * 

"(3)  'Processed  Products'  means  ground,  cured, 
pickled,  spiced,  smoked,  dried  or  otherwise  processed 
beef  and/or  veal,  including  ground  hamburger  and 
sausage  containing  any  proportion  of  beef  or  veal: 
Provided,  That  any  beef  carcass,  or  cut  thereof,  in- 
cluding any  beef  wholesale  cut  which  has  been  boned 
as  permitted  in  subpart  B  of  this  Revised  Regulation 
or  otherwise,  or  any  veal  carcass,  or  cut  thereof,  in- 
cluding any  veal  wholesale  cut  which  has  been  boned 
as  permitted  in  subpart  C  of  this  Revised  Regulation 
or  otherwise  shall  not  be  deemed  a  processed  product. 
Products  of  each  grade  and  brand,  and  in  each  stage 
of  processing,  shall  be  considered  separate  processed 
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products.  Each  type  of  canned  and  packaged  meat, 
made  entirely  from  beef  and/or  veal  shall  be  consid- 
ered a  separate  processed  product.  Kosher  processed 
products  shall  for  the  purposes  of  Sec.  1364.476  be 
regarded  as  separate  processed  products." 

Under  the  foregoing  definitions  it  is  manifest  that  a 
side  of  beef  is  not  a  "processed  product"  as  claimed  by  the 
Government  in  its  brief  (pp.  16,  17).  Moreover,  these 
definitions  find  ample  support  in  Court  decisions. 

See 

Commonwealth  v.  Clark,  344  Pa.  155,  25  Atl.  (2d) 
143; 

Florida  Packing  &  Ice  Co.  v.  Carney,  51  Fla.  190, 
41  So.  190,  192; 

Kennedy  v.  State  Board,  224  Iowa  405,  276  N.  W. 
205,  206.     (App.  Rep.  Br.  pp.  24-27.) 

The  Government's  argument  rests  upon  the  theory  that 
a  side  of  beef  is  a  processed  product  from  an  agricultural 
commodity,  and  that  therefore  it  is  covered  by  Revised 
Maximum  Price  Regulation  No.  169.  If  this  theory  is 
incorrect — if,  as  is  apparent  from  the  foregoing  defini- 
tions, a  side  of  beef  is  not  a  processed  product  but  is  an 
unprocessed  carcass  of  livestock — then  said  Regulation  No. 
169  is  not  and  cannot  be  applicable  to  the  ofifense  charged 
in  Count  I  of  the  Information.  This  is  virtually  conceded 
in  the  Goverment's  brief.    It  is  there  said  at  page  17: 

"*  *  *  the  two  regulations  here  involved  (Nos. 
169  and  148)  do  not  cover  'agricultural  commodities,' 
they  only  embrace  processed  meats."  (Italics  the 
Government's. ) 


And  the  Government  then  argues 

"Since  the  regulation  covers  commodities  processed 
from  agricultural  commodities  rather  than  the  agri- 
cultural commodities  themselves,  and  since  Sec.  3  of 
the  Act  treats  agricultural  commodities  and  commodi- 
ties processed  from  agricultural  commodities  sepa- 
rately (see  particularly  Sec.  3(c)),  it  is  clear  that  the 
Act  did  not  require  approval  by  the  Secretary  of 
Agriculture."     {Id.  p.  17.) 

But  the  Government's  premise  upon  which  its  conclusion 
rests  is  unsound  under  the  definitions  of  Maximum  Price 
Regulation  No.  169,  supra,  and  therefore  its  conclusion  is 
equally  unsound. 

Moreover,  the  Government  concedes  that  Section  3(e) 
of  the  Emergency  Price  Control  Act  requires  the  approval 
of  the  Secretary  of  Agriculture  before  the  Price  Admin- 
istrator can  take  any  action  with  respect  to  the  regulation 
of  prices  of  agricultural  commodities.  (See  App.  Br.  p. 
17.)  This  is  also  conceded  in  the  opinion  of  the  District 
Court  in  United  States  v.  Charney,  50  Fed.  Supp.  581, 
cited  in  the  Government's  brief  (p.  17)  where  it  is  said: 

"Sec.  3(e)  of  the  Act  requires  the  approval  of  the 
Secretary  of  Agriculture  before  any  action  is  taken 
with  respect  to  any  'agricultural  commodities.'  " 

Section  3(e)  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended  (Title  50,  U.  S.  C.  A.  App.,  Section 
903(e)),  referred  to,  provides: 

"Notwithstanding  any  other  provision  of  this  or 
any  other  law,  no  action  shall  be  taken  under  this  Act 
by  the  Administrator  or  any  other  person  with  re- 
spect to  any  agricultural  commodity  without  the  prior 
approval  of  the  Secretary  of  Agriculture;  except  that 
the  Administrator  may  take  such  action  as  may  be 


necessary  under  Section  202  and  Section  205(a)  and 
(b)  to  enforce  compliance  with  any  regulation,  order, 
price  schedule  or  other  requirement  with  respect  to  an 
agricultural  commodity  which  has  been  previously  ap- 
proved by  the  Secretary  of  Agriculture.'' 

The  exceptions  arising  out  of  Sections  202  and  205(a) 
and  (b),  mentioned  supra,  have  no  bearing  upon  and  are 
not  pertinent  to  the  matters  under  discussion. 

Revised  Maximum  Price  Regulation  No.  169  (7  Fed. 
Reg.  10381)  shows  on  its  face  that  it  was  not  approved 
by  the  Secretary  of  Agriculture,  or  by  the  War  Food 
Administrator.  Therefore,  under  the  provisions  of  the 
Act,  and  especially  under  the  provisions  of  Section  3(e) 
thereof  (50  U.  S.  C.  A.  App.  Section  903(e))  and  the 
definitions  prescribed  by  Section  1364.455(a)  (8)  and 
(9)  and  by  Section  1364.477(a)  (3)  of  Revised  Maxi- 
mum Price  Regulation  No.  169,  supra,  the  Act  and  Regu- 
lation did  not  cover  and  were  not  applicable  to  the  sale  of 
a  side  of  beef  which  is  an  agricultural  commodity.  The 
sale  mentioned  and  described  in  Count  I  of  the  Informa- 
tion did  not  violate  any  of  the  effective  provisions  of  the 
Act  or  Regulation  and  therefore  w^as  not  an  offense  against 
the  laws  of  the  United  States. 

B. 

Section  204(d)  of  the  Act  does  not  preclude  appellants 
from  raising  the  question  that  Revised  Maximum  Price 
Regulation  No.  169  does  not  cover  and  is  without  applica- 
tion to  the  offense  charged  in  Count  I  of  the  Information. 

In  their  Opening  Brief  (pp.  6-8)  appellants  asserted 
that  Revised  Maximum  Price  Regulations  Nos.  169  and 
148  never  became  effective  because  the  same  were  not 
approved  by  the  Secretary  of  Agriculture.     The  point  is 
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further  discussed  and  elaborated  in  Appellants'  Reply 
Brief  (pp.  24-27).  That  Regulation  No.  169  never  be- 
came effective  with  respect  to  an  agricultural  commodity, 
such  as  the  side  of  beef  mentioned  in  Count  I  of  the  Infor- 
mation, has  been  fully  established.  Nor  is  it  necessary  in 
this  connection  to  question  generally  the  validity  of  said 
Regulation  No.  169.  It  is  sufficient  to  point  out  the  fact 
that,  because  the  Regulation  was  not  approved  by  the 
Secretary  of  Agriculture,  it  did  not  become  effective  as  to 
agricultural  commodities.  Otherwise  expressed,  as  to  that 
purpose  the  Regulation  simply  did  not  come  into  existence. 
It  is  analogous  to  a  bill  introduced  in  Congress,  which  is 
passed  or  approved  by  the  House  but  never  approved  by 
the  Senate.  The  bill  does  not  become  law  under  such 
circumstances. 

The  Government's  argument  (its  Brief  pp.  9-17)  that 
Section  204(d)  precludes  consideration  of  the  question 
whether  Regulation  No.  169  is  valid  cannot  apply  to  con- 
sideration of  the  effectiveness  of  the  Regulation  because 
it  never  came  into  existence  as  to  agricultural  commodities. 

Nor  does  the  recent  decision  of  the  Supreme  Court  of 
the  United  States  (March  27,  1944)  in  Cases  Nos.  374 
and  375 — Yakus  v.  United  States  and  Rottenberg  v. 
United  States  (12  United  States  Law  Week,  p.  4262  et 
seq.) — affect  the  question  here  under  discussion. 

In  the  Yakus  and  Rottenberg  Cases  the  majority  of  the 
Supreme  Court  held  (1)  that  the  Emergency  Price  Con- 
trol Act  does  not  invalidly  delegate  legislative  power  to 
the  Price  Administrator;  (2)  that  Section  204(d)  of  the 
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Act  is  intended  to  preclude  consideration  by  the  District 
Court  of  the  validity  of  a  i)rice  regulation  as  a  defense 
to  a  criminal  prosecution  for  violation  of  the  Act;  and 
(3)  that  the  procedure  provided  in  the  Act  for  adminis- 
trative and  judicial  review  of  Regulations  is  exclusive  and 
sufficient  to  meet  the  demands  of  due  process.  Signifi- 
cantly, in  this  connection  the  Supreme  Court  said  (12 
United  States  Law  Week,  p.  4268)  : 

"We  have  no  occasion  to  decide  whether  one 
charged  with  criminal  violation  of  a  duly  promulgated 
price  regulation  may  defend  on  the  ground  that  the 
regulation  is  unconstitutional  on  its  face." 

Thus  that  question  is  left  open  for  future  decision  by  the 
Court. 

Whether  or  not  Regulation  No.  169  is  unconstitutional 
and  void  on  its  face  is  not  now  an  issue  in  this  case.  The 
issue  here  is,  whether  the  Regulation  became  effective  as 
to  agricultural  commodities.  If  it  did  not  become  effective 
as  to  such  commodities,  then  the  offense  charged  in  Count 
I  of  the  Information  is  not  a  violation  of  the  Act  or  the 
Regulation  and  appellants  have  committed  no  crime  against 
the  laws  of  the  United  States. 

That  Revised  Maximum  Price  Regulation  No.  169  never 
became  effective  as  to  agricultural  commodities  cannot  be 
doubted  and,  moreover,  is  admitted  in  Appellee's  Brief 
(pp.  16-17).  It  is  respectfully  submitted  that  no  crime 
was  charged  in  Count  I  of  the  Information,  and  therefore 
the  judgments  based  thereon  should  be  reversed. 
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II. 

The  Trial  Court  Abused  Its  Discretion  in  Refusing  to 
Vacate  Judgments  and  Sentences  and  Permit  De- 
fendants to  Withdraw  Pleas  of  Guilty  and  Re- 
enter Pleas  of  Not  Guilty,  and  in  Refusing  a  New 
Trial. 

The  record  shows  that  appellants  would  not  have  with- 
drawn their  pleas  of  not  guilty  to  all  counts  of  the  Infor- 
mation and  would  not  have  entered  pleas  of  guilty  to 
Counts  I  and  III  thereof,  but  for  the  understanding  and 
agreement  reached  with  Counsel  for  the  Government  and 
the  Probation  Officer  of  the  District  Court.  [R.  61-62.] 
The  record  also  shows  that  appellants  were  sentenced  for 
crimes  not  charged  against  them  in  the  Information  and 
to  which  they  did  not  plead  guilty.  These  facts  were 
brought  to  the  attention  of  the  trial  court  at  the  hearing 
of  appellants'  motion  to  vacate  judgments  and  sentences 
and  permit  defendants  to  withdraw  pleas  of  guilty  and  re- 
enter pleas  of  not  guilty,  and  for  a  new  trial.  Under  these 
facts  it  was  an  abuse  of  discretion  for  the  trial  court  to 
deny  appellants'  motion. 

A. 

Appellants  are  entitled  to  raise  this  question  on  appeal. 
The  order  denying  motion  to  vacate  judgments  and  sen- 
tences and  for  a  new  trial  is  final  and  appealable,  and  has 
been  appealed  from.  This  Court  has  jurisdiction  to  hear 
this  appeal.  (See  Sec.  128  of  the  Judicial  Code  (28  U.  S. 
C.  A.,  Sec.  225(a).)  See,  also,  Rule  III,  Rules  of  Prac- 
tice and  Procedure  in  Criminal  Cases  (18  U.  S.  C.  A. 
following  Sec.  688),  292  U.  S.  661,  78  L.  Ed.  1512  et  seq., 
54  S.  Ct.  XXXVII.) 

Rule  11(4)  of  Rules  of  Practice  and  Procedure  in 
Criminal  Cases  (28  U.  S.  C.  A.  following  Sec.  723a)  does 
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not  preclude  this  Court  from  reviewing  the  abuse  of  dis- 
cretion committed  by  the  trial  court  in  denying  appellants' 
motion  to  vacate  judgments  and  sentences  and  grant  a 
new  trial,  under  the  facts  shown  by  the  record. 

Camarota  v.  United  States  (3d  Cir.),  2  F.   (2d) 
650; 

Moody  V.  Riechow,  38  Wash.  303,  80  Pac.  461, 
462; 

United  States  v.  Fox  (3d  Cir.),  130  F.  (2d)  50; 

Kercheval  v.  United  States,  274  U.  S.  220,  71  L. 
Ed.  1009; 

Paris  V.  United  States  (4th  Cir.),  137  F.  (2d)  300; 

Clemons  v.  United  States  (4th  Cir.),  137  F.  (2d) 
302. 

Judicial  discretion  is  not  completely  unfettered,  but  must 
be  exercised  within  such  boundaries  as  will  observe  the 
spirit  of  the  law  and  do  justice.  As  was  said  in  Camarota 
V.  United  States,  2  F.  (2d)  650,  at  page  651 : 

"In  imposing  sentences  much  latitude  is  accorded 
trial  courts,  and  with  sentences  imposed  within  the 
terms  of  the  statutes,  appellate  courts  have  little  or 
nothing  to  do.  Therefore,  we  are  not  concerned  with 
the  sentence  which  the  court  imposed  upon  Camarota 
in  this  case.  We  are  concerned  with  its  refusal,  in 
the  circumstances,  to  allow  him  to  withdraw  his  plea 
of  guilty  to  the  third  count,  enter  a  plea  of  not  guilty 
and  go  to  trial. 

"Concededly,  an  application  of  this  kind  is  ad- 
dressed to  the  discretion  of  the  trial  court.  Here 
again  the  law  allows  much  latitude.  But  such  discre- 
tion, as  was  early  said  by  Lord  Mansfield  in  the  Case 
of  John  Wilkes,  4  Burr.  pt.  IV,  2539,  'means  sound 
discretion  guided  by  law.     It  must  be  governed  by 
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rule,  not  by  humour;  it  must  not  be  arbitrary,  vague, 
and  fanciful,  but  legal  and  regular.'  Adhering  to  the 
same  concept,  later  courts  have  held  that  judicial  dis- 
cretion must  'be  exercised  in  conformity  with  the 
spirit  of  the  law,  and  in  a  manner  to  subserve,  and 
not  to  impede  or  defeat,  the  ends  of  substantial  jus- 
tice.' Moody  V.  Riechoiu,  38  Wash.  303,  80  P.  461, 
462.  'It  is  of  the  essence  of  justice  not  to  decide 
against  anyone  on  grounds  which  are  not  charged 
against  him,  and  as  to  which  he  has  not  had  an  op- 
portunity of  offering  explanations  or  calling  evidence.' 
O'Rorke  v.  Bolinghroke,  L.  R.  2  App.  Cas.  834." 

In  the  case  at  bar,  the  trial  court  should  have  taken  into 
consideration  the  fact  that  defendants'  pleas  of  guilty 
were  entered  as  the  result  of  the  understanding  and  agree- 
ment between  respective  counsel  and  the  Probation  Officer 
of  the  District  Court  that  only  small  fines  and  no  imprison- 
ment whatever  would  be  recommended  to  the  Court. 

B, 

Counsel  for  the  Government  and  the  Probation  Officer 
of  the  District  Court  did  not  observe  and  keep  their 
understanding  and  agreement  with  defendants.  This  is 
clearly  apparent  from  the  record. 

The  understanding  and  agreement  mentioned  was  in 
substance  that  appellants  withdraw  their  pleas  of  not  guilty 
to  all  six  counts  of  the  Information,  enter  pleas  of  guilty 
to  Counts  I  and  III  thereof,  and  that  each  defendant  be 
fined  $125.00  on  each  of  Counts  I  and  III — a  total  for 
both  defendants  of  $500.00— and  that  Counts  II,  IV,  V 
and  VI  of  the  Information  be  dismissed. 
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Facts  Shown  by  the  Record. 

In  the  Affidavit  of  John  W.  Preston  filed  in  support  of 
the  Motion  to  Vacate  Judgments  and  Sentences,  etc.,  the 
following  statements  appear  concerning  said  understanding 
and  agreement: 

"After  talking  with  Mr.  Johnson,  your  affiant  then 
recontacted  Mr.  Kinnison  and  informed  him  of  the 
statements  made  by  Mr.  Johnson.  Affiant  then  asked 
Mr.  Kinnison  what  he  thought  of  a  fine  of  $125.00 
on  each  count,  making  a  total  of  $500.00,  with  no 
imprisonment,  if  the  defendants  should  enter  pleas  of 
guilty  to  the  two  counts.  Mr.  Kinnison  responded 
that  he  thought  that  was  just  about  the  correct  judg- 
ment that  should  be  entered. 

"Affiant  then  asked  Mr.  Kinnison  if  he  would 
recommend  in  open  court  such  a  disposition  of  the 
case.  He  responded  that  he  did  not  feel  free  to  men- 
tion figures  to  the  Court  and  would  not  do  so  unless 
the  Court  requested  a  recommendation  from  him,  but 
he  volunteered  then  and  there  to  say  that  he  could 
talk  about  the  disposition  of  the  cause  and  the  amount 
of  the  fines  to  the  probation  officer  and  that  the  pro- 
bation officer,  in  turn,  was  privileged  to  make,  and 
would  make,  recommendations,  including  the  amount 
of  the  fines,  to  the  Court.  He  likewise  promised  to 
talk  to  the  probation  officer  and  ascertain  from  him 
if  he  would  make  a  recommendation  in  the  manner 
and  amounts  above  set  forth. 

"Affiant  waited  a  day  or  two  and  again  asked  Mr. 
Kinnison  if  he  had  talked  to  the  probation  officer 
about  this  recommendation.  Mr.  Kinnison  replied 
that  he  had  and  that  the  probation  officer  said  that  he 
would  make  such  recommendations  to  the  Court  with 
the  sole  proviso  that  the  records  of  the  defendants 
should  be  free  from  prior  convictions. 
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"Affiant,  knowing  that  no  prior  convictions  had 
been  had,  related  these  facts  substantially  as  stated  to 
defendants  and  upon  this  assurance  they  consented, 
upon  affiant's  recommendation,  to  withdraw  their 
pleas  of  not  guilty  and  to  enter  pleas  of  guilty  to 
counts  one  and  three  of  the  information."  [R.  67-68.] 

The  statements  in  said  Affidavit  just  quoted  are  in  all 
essential  respects  confirmed  by  the  Affidavit  of  Ray  H. 
Kinnison,  Assistant  United  States  Attorney,  as  follows: 
"Thereafter,  on  the  same  day,  your  affiant  talked 
to  Mr.  Meader,  of  the  probation  department,  giving 
him  the  facts  of  the  case  and  stating  that  Mr.  Preston 
had  suggested  the  amount  of  Five  Hundred  ($500.00) 
Dollars  as  being  a  reasonable  amount  to  fine  the  de- 
fendants. Mr.  Meader  stated  that  upon  the  facts 
stated,  if  the  defendants  had  no  prior  record,  'and  all 
other  things  being  equal,'  the  probation  office  would 
undoubtedly  recommend  a  'moderate  fine.'  There- 
after, on  the  same  day,  your  affiant  called  Mr.  Preston 
on  the  telephone  and  repeated  to  him  the  statements 
made  by  Mr.  Meader.  Arrangements  were  then 
made  to  advance  the  case  upon  the  calendar  for  de- 
fendants to  change  their  plea."     [R.  78.] 

In  this  connection  John  W.  Preston  testified  at  the 
hearing  of  the  Motion  to  Vacate  Judgments  and  Sentences 
as  follows : 

"Q.  I  mean,  what  was  your  understanding,  if  I 
may  interrupt,  with  Mr.  Kinnison?  A.  That  is  what 
I  am  leading  to.  After  talking  the  matter  over  and 
investigating  it,  I  called  on  Mr.  Kinnison,  over  the 
telephone,  I  think,  first,  and  I  don't  remember  the 
date — probably  about  the  5th  or  6th  of  August — and 
he  told  me  that  he  had  made  a  proposition  to  Mr. 
Mirman,  my  associate  here,  whereby  a  plea  of  guilty 
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to  two  counts  mig^ht  be  entered,  and  the  remaining 
counts  dismissed,  but  on  thinking  it  over  he  thought 
that  would  be  satisfactory  to  him,  but  he  didn't  want 
to  take  that  stand  without  the  consent  of  the  legal 
staff  of  the  OPA,  and  anything  they  agreed  to  would 
be  all  right.  And  I  asked  him  what  sentences  had 
been  meted  out  in  similar  cases,  and  he  said  the  high- 
est one  he  knew  of  was  a  fine  levied  by  Judge  Beau- 
mont of  $250.00.  I  then,  acting  on  his  offer,  went 
to  see  Mr.  Johnson,  of  the  OPA  staff,  and  talked  at 
length  with  him  about  it,  and  he  told  me  that  a  plea 
on  two  counts  would  be  satisfactory  to  him.  And  I 
told  him  I  was  going  to  report  that  to  Mr.  Kinnison. 
And  I  asked  him  which  counts,  and  he  said  No.  1  and 
I  asked  him  which  after  that,  and  he  said  any  other 
one,  that  it  didn't  make  any  difference  to  them.  I 
then  relayed  this  information  to  Mr.  Kinniston,  and 
asked  him  what  he  thought  of  $125.00  as  the  maxi- 
mum fine  on  each  count,  and  he  said,  'That  is,  in  my 
opinion,  just  right.' 

Q.  He  did  state  to  you  that  it  was  his  opinion? 
A.  He  did,  yes,  in  his  judgment,  it  was  just  right. 
And  I  then  asked  him  if  he  would  make  such  a  recom- 
mendation to  the  Court,  and  he  said,  'You  know 
Judge  Harrison.  You  can't  make  recommendations 
in  his  Court,  and  I  can't  do  it  unless  he  asks  me.'  I 
said  to  him,  'It  is  sometimes  done,  even  in  Judge 
Harrison's  Court,'  and  he  said,  T  can  do  this,'  he 
says,  'I  can  talk  to  the  Probation  Officer,  and,'  he 
says,  'he  can  talk  to  the  Judge  and  make  recommen- 
dations.' I  said,  'Well,  you  can  talk  with  the  Proba- 
tion Officer  and  see  if  he  will  make  this  recommenda- 
tion,' and  he  said  he  would.  And  he  either  called  me 
or  I  called  him,  and  I  asked  him  what  the  Probation 
Officer  said,  and  he  said  the  Probation  Officer  was 
agreeable  to  it,  and  he  would  do  it  unless,  on  investi- 
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gation,  he  found  that  there  was  a  previous  conviction 
against  the  defendants.  And  I  told  him  I  didn't  fear 
that  at  all.  And  that  was  the  understanding."  [R. 
83-84.] 

"Q.  Now,  Judge,  with  those  facts  in  mind,  you 
advised  your  clients,  did  you  not,  to  plead  guilty  in 
this  case?  A.  I  did.  I  consulted  with  them,  and  I 
said,  'You  have  got  a  50-50  chance  to  beat  this  case, 
but,'  I  said,  'the  OPA  has  put  the  law  under  attack, 
but  I  think  they  will  straighten  this  out,  and  I  don't 
believe  we  will  make  a  fight  on  the  law  or  regula- 
tions.' And  I  said,  'I  have  talked  it  over  with  the 
United  States  Attorney's  office  and  the  Probation 
Officer  has  agreed  to  recommend  a  fine  of  not  to  ex- 
ceed $125.00  on  each  count,  and  I  recommend  that  you 
change  your  plea  on  that  ground.' 

Q.  Didn't  you  just  say  that  Mr.  Kinnison  said  he 
could  not  recommend  the  fine?  A.  He  said  just 
what  I  said,  exactly. 

The  Court:  You  also  advised  your  clients  that 
sentence  would  be  imposed,  and  that  that  was  a  matter 
that  was  up  to  the  Court?  A.  I  told  them  that  the 
Court  would  not  have  to  live  up  to  it,  but  I  knew 
then,  as  I  know  now,  that  the  defendants  would  have 
the  right  to  change  their  pleas,  if  this  was  not  lived 
up  to.  I  had  been  through  that,  and  I  knew  that." 
[R.  86.] 

In  view  of  the  foregoing  statements  from  the  Affidavits 
and  testimony  in  this  case  there  can  be  no  question  as  to 
the  existence  of  an  understanding  and  agreement  between 
appellants'  counsel  on  the  one  hand  and  Government  coun- 
sel and  the  Probation  Officer  of  the  trial  court  on  the 
other,  or  that  said  understanding  and  agreement  was 
other  than  as  above  stated.     It  was  upon  this  understand- 
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ing  and   agreement   that   ai)pellants   agreed   to   withdraw 
their  pleas  of  not  guilty  and  enter  pleas  of  guilty. 

Instead  of  respecting  the  agreement,  however,  the  Pro- 
bation Officer  reported  and  recommended  to  the  trial  court 
as  follows: 

"Summary: 
"Investigation  has  shown  that  Aaron  Rosensweig 
and  Abe  Rosensweig  were  violating  price  ceiling  ac- 
cording to  a  well-planned  scheme.  Their  invoices  of 
maximum  prices  and  checks  received  from  buyers 
show  similar  amounts.  However,  they  accepted  fur- 
ther cash  payment  on  the  side.  OPA  investigation 
indicates  that  thousands  of  dollars  overcharge  was 
probably  made  by  this  method. 

"Recommendation  : 
"Because  of  the  clear  past  record  of  these  defend- 
ants, penitentiary  sentence  is  not  recommended.     It  is 
recommended  that  they  be  given  a  heavy  fine  and 
placed  on  probation."     [R.  79.] 

C. 

(1)  In  view  of  the  facts  disclosed  by  the  record,  supra. 
there  can  be  no  doubt  that  the  agreement  that  induced 
withdrawal  of  pleas  of  not  guilty  and  entry  of  pleas  of 
guilty  was  not  respected  by  the  Probation  Officer  or  Coun- 
sel for  the  Government.  In  such  circumstances  the  trial 
court  should,  in  a  spirit  of  fairness  and  justice,  have  va- 
cated the  judgments  and  sentences  and  granted  a  new 
trial.  To  refuse  to  do  so  was  an  abuse  of  discretion. 
Appellants'  motion  was  broad  enough  to  justify  the  grant- 
ing of  that  relief  without  regard  to  the  withdrawal  of 
pleas  of  guilty  and  re-entry  of  pleas  of  not  guilty,  and  it 
is  beside  the  point  for  the  Government  to  argue  that  Rule 
11(4)   of  Rules  of  Practice  and  Procedure  in   Criminal 
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Cases  precludes  such  relief.  Appellants'  motion,  treated 
solely  as  a  motion  to  vacate  judgments  and  sentences  and 
for  a  new  trial,  cannot  be  thus  summarily  denied  because 
of  said  Rule  11(4).  The  motion  was  addressed  to  the 
sound  discretion  of  the  Court,  and  the  Court  was  not  pre- 
cluded from  vacating  judgments  and  sentences  and  from 
granting  a  new  trial  because  of  Rule  11(4).  Moreover, 
appellants  insist  the  Court  could  and  should  have  per- 
mitted withdrawal  of  pleas  of  guilty  and  re-entry  of  pleas 
of  not  guilty  under  the  authority  of  Robinson  v.  Johnston 
(9th  Cir.),  118  F.  (2d)  998,  1000,  and  other  cases  cited 
in  Appellants'  Reply  Brief,  pages  32-38.  In  any  event, 
however,  the  motion,  in  so  far  as  it  sought  to  vacate  judg- 
ments and  sentences  and  grant  a  new  trial,  should  have 
been  sustained. 

(2)  The  Probation  Officer  and  United  States  Attorney 
insisted  upon  and  the  Court  rendered  judgment  against 
defendants  for  crimes  not  embraced  in  their  pleas  of 
guilty. 

The  report  of  the  Probation  Officer  says : 

"OP A  investigation  indicates  that  thousands  of 
dollars  overcharge  was  probably  made  by  this 
method."     (Italics  ours.) 

Assuming,  arguendo,  that  the  statement  is  true,  the 
overcharge  alleged  in  Count  I  of  the  Information  was  the 
only  one  before  the  Court  and  that  amounted  to  $20.73. 
The  OPA  investigation  must,  therefore,  have  referred  to 
other  supposed  violations  by  defendants.  Moreover,  the 
alleged  investigation  by  OPA  only  ''indicates"  that  de- 
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fendants  "probably"  made  other  overcharges.  In  this 
connection,  the  Assistant  United  States  Attorney,  prior 
to  judgment,  made  the  following  statements  to  the  Court: 

"The  Court:  What  is  the  position  of  the  Govern- 
ment? 

Mr.  Kinnison:  The  position  of  the  Government 
is,  I  believe,  more  or  less  like  in  the  report  of  the 
Probation  Officer.  The  only  matter  is,  T  might  some- 
what question  the  size  of  the  defendants'  business, 
for  the  reason  that  the  information  on  our  file  indi- 
cates a  business  greatly  in  excess  of  that  mentioned 
by  Judge  Preston. 

Mr.  Preston:  That  is  what  I  am  told.  Am  I 
correct  ? 

The  Defendant :    Yes. 

Mr.  Kinnison:  There  is  evidence  in  the  file  of 
payments  made  by  one  of  the  defendants  of  $7,060.00 
bank  deposit  in  one  day.  That  would  lead  me  to  be- 
lieve their  business  is  somewhat  larger  than  repre- 
sented.    I  have  no  definite  information. 

Mr.  Preston:  What  I  referred  to  was  beef,  Your 
Honor.  There  may  be  some  other  livestock  which 
would  make  it  greater. 

Mr.  Kinnison:  I  think  we  should  have  a  true 
picture  before  the  Court."     fR.  59-60.] 

The  judgment  of  the  trial  court  obviously  rested  in 
large  part  upon  statements  by  the  Probation  Officer  and 
Assistant  United  States  Attorney  concerning  matters 
irrelevant  to  the  offense  charged  in  the  Information,  and 
these  statements  were  in  violation  of  the  agreement.  In 
other  words,  defendants  were  convicted  and  given  sen- 
tences for  offenses  for  which  they  were  not  on  trial  and 
which  were  not  proven  by  any  competent  evidence. 
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Before  rendering  judgment  the  trial  court  made  the 
following  statement: 

"The  Court:  The  offense  to  which  they  have 
pleaded  is  a  deliberate,  planned  offense.  It  may  be 
true  that  the  regulations  of  the  OPA  made  it  difficult 
for  them  to  operate,  but  take  the  situation  of  the 
father;  he  came  to  this  country,  was  naturalized, 
raised  his  family  here,  and  prospered  here.  Those 
opportunities  were  furnished  to  him  by  our  form  of 
Government,  and  are  the  opportunities  which  are  ac- 
corded to  everyone.  When  it  came  down  to  the  test, 
when  this  country  is  fighting  for  its  life,  not  only  on 
the  battle  front,  but  on  the  home  front,  these  people 
who  owe  so  much  to  this  country,  have  violated  our 
laws. 

"I  have  heretofore  described  this  class  of  offense 
as  secondary  sabotage,  and  that  is  the  way  I  feel 
about  it  now.  I  haven't  any  sympathy  for  these  de- 
fendants, as  I  stated  before,  because  their  offense  was 
deliberate,  and  it  was  motivated  by  the  profit  they 
desired  to  make  at  a  time  when  our  Government  is 
striving  to  maintain  price  levels.  I  realize  these  price 
levels  at  times  work  a  definite  hardship  on  people,  but 
this  Court  is  not  inclined  to  take  these  offenses  lightly, 
and  unfortunately,  people  who  violate  these  price 
ceilings  are  not  deterred  by  fines."     [R.  60.] 

The  statements  of  respective  Counsel  and  of  the  Court 
show  that  the  Court's  judgment  and  the  severity  of  the 
sentences  imposed  were  due  to  the  failure  of  Government 
Counsel  and  the  Probation  Officer  to  live  up  to  the  under- 
standing and  agreement.  Appellants  were,  in  fact,  given 
sentences  which  were  based  upon  the  report  and  recom- 
mendation of  the  Probation  Officer,  acquiesced  in  by  the 
Assistant  United  States  Attorney  in  open  court,  which 
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appellants   had   no  opportunity   U)   rebut  or   exi)lain.  In 

short,  if  the  judgement  is  not  reversed,  appellants  will  be 

punished   for   offenses  not  charged   against   them  and  to 
which  they  did  not  plead  guilty. 

Under  such  circumstances,  the  cases  cited  in  Appellants' 
Opening  Brief,  pages  19-23,  and  in  their  Reply  Brief, 
pages  32-38,  are  directly  in  point,  and,  we  respectfully 
submit,  should  be  followed.    See : 

United  States  v.  Fox,  130  F.  (2d)  56,  59; 

Kerchcval  v.  United  States,  27 A  U.  S.  220,  71  L. 
Ed.  1009; 

United  States  v.  Woody,  2  F.  (2d)  262; 

Detitsch  V.  Aderhold,  80  F.  (2d)  677,  678; 

Paris  V.  United  States,  137  F.  (2d)  300; 

Clemens  v.  United  States,  137  F.  (2d)  302; 

People  V.  Schzuars,  201  Cal.  309. 

Conclusion. 

Wherefore,  appellants  respectfully  submit  that  the  judg- 
ment of  the  trial  court  should  be  reversed  and  a  new  trial 
be  granted. 

Respectfully  submitted, 

John  W.  Preston  and 
Samuel  Mirman, 

By  John  W.  Preston, 

Attorneys  for  Appellants. 


APPENDIX. 
Emergency  Price  Control  Act  of  1942. 

Three  printed  copies  of  the  Act  have  been  furnished 
appellants  by  the  District  Enforcement  Attorney  of  Price 
Administration  and  the  same  are  permanently  attached 
hereto  for  use  by  the  Court.  In  addition  thereto  Sections 
1,  2(a)  (c)  (d)  (g)  (h),  4(a),  201(d),  203(a)  (b)  (c), 
204(a)  (b)  (c)  (d),  205(b),  (c),  301,  302(a)  (b)  (c) 
(i)  and  305  appear  at  pages  1  to  13  of  the  Appendix  to 
Appellee's  Brief. 

For  the  convenience  of  the  Court,  Section  3  of  the  Act 
is  set  out  in  full  as  follows : 

''Sec.  3.  (a)  No  maximum  price  shall  be  estab- 
lished or  maintained  for  any  agricultural  commodity 
below  the  highest  of  any  of  the  following  prices,  as 
determined  and  published  by  the  Secretary  of  Agri- 
culture: (1)  110  per  centum  of  the  parity  price  for 
such  commodity,  adjusted  by  the  Secretary  of  Agri- 
culture for  grade,  location,  and  seasonal  differentials, 
or.  in  case  a  comparable  price  has  been  determined 
for  such  commodity  under  subsection  (b),  110  per 
centum  of  such  comparable  price,  adjusted  in  the 
same  manner,  in  lieu  of  110  per  centum  of  the  parity 
price  so  adjusted;  (2)  the  market  price  prevailing 
for  such  commodity  on  October  1,  1941 ;  (3)  the  mar- 
ket price  prevailing  for  such  commodity  on  December 
15,  1941;  or  (4)  the  average  price  for  such  com- 
modity during  the  period  July  1,  1919,  to  June  30, 
1929. 

(b)  For  the  purposes  of  this  Act,  parity  prices 
shall  be  determined  and  published  by  the  Secretary 
of  Agriculture  as  authorized  by  law.  In  the  case  of 
any  agricultural  commodity  other  than  the  basic  crops 
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corn,  wheat,  cotton,  rice,  tobacco,  and  peanuts,  the 
Secretary  shall  determine  and  publish  a  comparable 
price  whenever  he  finds,  after  investigation  and  pub- 
lic hearing,  that  the  production  and  consumption  of 
such  commodity  has  so  changed  in  extent  or  character 
since  the  base  period  as  to  result  in  a  price  out  of  line 
with  parity  prices  for  basic  commodities. 

(c)  No  maximum  price  shall  be  established  or 
maintained  for  any  commodity  processed  or  manu- 
factured in  whole  or  substantial  part  from  any  agri- 
cultural commodity  below  a  price  which  will  reflect 
to  producers  of  such  agricultural  commodity  a  price 
for  such  agricultural  commodity  equal  to  the  highest 
price  therefor  specified  in  subsection  (a). 

(d)  Nothing  contained  in  this  Act  shall  be  con- 
strued to  modify,  repeal,  supersede,  or  affect  the  pro- 
visions of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  or  to  invalidate  any  market- 
ing agreement,  license,  or  order,  or  any  provision 
thereof  or  amendment  thereto,  heretofore  or  hereafter 
made  or  issued  under  the  provisions  of  such  Act. 

(e)  Notwithstanding  any  other  provision  of  this 
or  any  other  law,  no  action  shall  be  taken  under  this 
Act  by  the  Administrator  or  any  other  person  with 
respect  to  any  agricultural  commodity  without  the 
prior  approval  of  the  Secretary  of  Agriculture;  ex- 
cept that  the  Administrator  may  take  such  action  as 
may  be  necessary  under  section  202  and  section  205 
(a)  and  (b)  to  enforce  compliance  with  any  regula- 
tion, order,  price  schedule  or  other  requirement  with 
respect  to  an  agricultural  commodity  which  has  been 
previously  approved  by  the  Secretary  of  Agriculture. 

(f)  No  provision  of  this  Act  or  of  any  existing 
law  shall  be  construed  to  authorize  any  action  con- 
trary to  the  provisions  and  purposes  of  this  section." 
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Inflation  Control  Act  of  1942. 

Sections  961  to  971,  both  inclusive,  of  Title  50,  U.  S. 
C.  A.  Appendix,  constituting  the  Inflation  Control  Act  of 
1942,  appear  in  full  at  pages  14-22  of  the  Appendix  to 
Appellee's  Brief. 

Revised  Maximum  Price  Regulation  No.  169. 

The  District  Attorney  for  the  Office  of  Price  Adminis- 
tration has  furnished  appellants  with  three  printed  copies 
of  Revised  Maximum  Price  Regulation  No.  169  issued  by 
Chester  Bowles,  Administrator,  on  January  28,  1944,  and 
the  same  are  separately  submitted  to  the  Court  and  are 
not  attached  hereto  because  of  the  size  and  bulk  thereof. 
As  stated  by  the  District  Enforcement  Attorney  for  OPA 
in  his  accompanying  letter  ''it  should  be  noted  however 
that  RMPR  169  includes  amendments  up  to  January  28, 
1944  and  RMPR  148  includes  amendments  to  February 
18,  1944." 

Section  1364.455(a)  (8)  and  (9)  has  been  compared 
and  found  to  be  identical  with  said  section  as  effective  at 
the  time  of  the  date  of  the  alleged  violation  thereof  set 
forth  in  the  Information.  Section  1364.477  (3)  has  been 
compared  but  differs  somewhat  from  said  section  as  ef- 
fective at  the  date  of  the  alleged  violations  thereof. 

For  the  convenience  of  the  Court,  Sec.  1364.455(a)  (8) 
and  (9)  and  Sec.  1364.477  (3)  as  effective  at  the  dates 
of  the  alleged  violations  thereof  are  herewith  submitted 
in  haec  verba  as  follows : 

"Sec.  1364.455.  Definitions  applicable  to  beef,  (a) 
When  used  in  this  Revised  Maximum  Price  Regula- 
tion No.  169  and  when  applicable  to  beef,  the  term: 
(Subsections  (1)  to  (7)  omitted.) 


"(8)  'Beef  carcass'  means  and  is  limited  to  the 
dressed  carcass,  side,  or  sides  of  beef,  which  shall  be 
dressed  with  the  1st  and  2nd  tail  (caudal)  vertebrae, 
kidney  knob  or  knobs  and  hanging-  tender  left  on. 
The  beef  carcass  shall  not  be  broken  in  any  other 
manner  than  provided  in  paragraph  (a)  (9)  of  this 
Sec.  1364.455. 

"(9)  'Beef  wholesale  cut'  means  and  is  limited  to 
any  of  the  following  cuts  meeting  the  following  mini- 
mum specifications,  derived  from  the  beef  carcass, 
but  excluding  the  offal  and  any  item  not  included 
herein.  (All  measurements  prescribed  herein  shall 
be  made  with  a  rigid  straight  ruler.  All  cuts  shall 
be  made  according  to  the  definite  guides  and  measure- 
ments specified.  Ribs  are  designated  as  1st  to  13th, 
inclusive,  counting  as  the  1st  rib  that  one  which  is 
nearest  the  neck  end  of  the  side.) 

"Sec.  1364.477.  Definitions  applicable  to  processed 
products,  (a)  When  used  in  this  Revised  Maximum 
Price  Regulation  No.  169  and  when  applicable  to 
processed  products  the  term :  ( Subsections  ( 1 )  and 
(2)  omitted.) 

"(3)  'Processed  products'  means  ground,  cured, 
pickled,  spiced,  smoked,  dried  or  otherwise  processed 
beef  and/or  veal,  including  ground  hamburger  and 
sausage  containing  any  proportion  of  beef  or  veal : 
Provided,  That  any  beef  carcass,  or  cut  thereof,  in- 
cluding any  beef  wholesale  cut  which  has  been  boned 
as  permitted  in  subpart  B  of  this  Revised  Regulation 
or  otherwise,  or  any  veal  carcass,  or  cut  thereof,  in- 
cluding any  veal  wholesale  cut  which  has  been  boned 
as  permitted  in  subpart  C  of  this  Revised  Regulation 
or  otherwise  shall  not  be  deemed  a  processed  product. 
Products  of  each  grade  and  brand,  and  in  each  stage 
of  processing,  shall  be  considered  separate  processed 
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products.  Each  type  of  canned  and  packag^ed  meat, 
made  entirely  from  beef  and/or  veal  shall  be  consid- 
ered a  separate  processed  product.  Kosher  processed 
products  shall  for  the  purposes  of  Sec.  1364.476  be 
regarded  as  separate  processed  products." 

Note:  It  has  been  impossible  to  obtain  and  furnish 
copies  of  Revised  Maximum  Price  Regulation  No.  169 
in  haec  verba  effective  as  of  the  date  of  the  offenses 
charged  in  the  Information. 


Revised  Maximum  Price  Regulation  No.  148. 

Three  printed  copies  of  Revised  Maximum  Price  Regu- 
lation No.  148  issued  by  Chester  Bowles,  Administrator, 
on  February  18,  1944,  are  submitted  to  the  Court  sepa- 
rately because  the  size  and  bulk  thereof  preclude  attaching 
the  same  hereto. 

"It  should  be  noted,  however,  that  *  *  *  RMPR 
148  includes  amendments  to  February  18,  1944."  (Ac- 
companying letter,  H.  Eugene  Breitenbach,  District 
Enforcement  Attorney  for  OPA.) 

Note:  It  has  been  impossible  to  obtain  and  furnish 
copies  of  Revised  Maximum  Price  Regulation  No.  148  in 
haec  verba  effective  as  of  the  date  of  the  offenses  charged 
in  the  Information. 


EMERGENCY  PRICE  CONTROL  ACT  OF  1942 

[Public  Law  421 — 77th  Congress] 

[Chapter  26 — 2d  Session] 

[H.  R.  5990] 

AN  ACT 

To  further  the  national  defense  and  security  by  chccl<ing  speculative  and  excessive 
price  rises,  price  dislocations,  and  inflationary  tendencies,  and  for  other 
purposes. 

Be  it  enacted  hy  the  Senate  and  Ilause  of  Representatvves  of  the 
United  States  of  America  in  Congress  assembled^ 

TITLE  I— GENERAL  PROVISIONS  AND  AUTHORITY 

purposes;  toie  limit;  applicabiliitt 

Section  1.  (a)  It  is  hereby  declared  to  be  in  the  interest  of  the 
national  defense  and  security  and  necessary  to  tlie  effective  prosecu- 
tion of  the  present  war,  and  the  purposes  of  this  Act  are,  to  stabilize 
prices  and  to  prevent  speculative,  unwarranted,  and  abnormal 
increases  in  prices  and  rents;  to  eliminate  and  prevent  profiteering, 
hoarding,  manipulation,  speculation,  and  other  disruptive  practices 
resulting  from  abnormal  market  conditions  or  scarcities  caused  by  or 
contributing  to  the  national  emergency;  to  assure  that  defense  appro- 
priations are  not  dissipated  by  excessive  prices;  to  protect  persons 
with  relatively  fixed  and  limited  incomes,  consumers,  wage  earners, 
investors,  and  persons  dependent  on  life  insurance,  annuities,  and 
pensions,  from  undue  impairment  of  their  standard  of  living;  to 
prevent  hardships  to  persons  engaged  in  business,  to  schools,  univer- 
sities, and  other  institutions,  and  to  the  Federal,  State,  and  local 
governments,  which  would  result  from  abnormal  increases  in  prices; 
to  assist  in  securing  adequate  production  of  commodities  and  facili- 
ties; to  prevent  a  post  emergency  collapse  of  values;  to  stabilize 
agricultural  prices  in  the  manner  provided  in  section  3 ;  and  to  permit 
voluntary  cooperation  between  the  Government  and  producers, 
processors,  and  others  to  accomplish  the  aforesaid  purposes.  It  shall 
be  the  policy  of  those  departments  and  agencies  of  the  Government 
dealing  with  wages  (including  the  Department  of  Labor  and  its 
various  bureaus,  the  War  Department,  the  Navy  Department,  the 
War  Production  Board,  the  National  Labor  Relations  Board,  the 
National  Mediation  Board,  the  National  War  Labor  Board,  and 
others  heretofore  or  hereafter  created),  within  the  limits  of  their 
authority  and  jurisdiction,  to  work  toward  a  stabilization  of  prices, 
fair  and"  equitable  wages,  and  cost  of  production. 

(b)  The  provisions  of  this  Act,  and  all  regulations,  orders,  price 
schedules,  and  requirements  thereunder,  shall  terminate  on  June  30, 
1943,  or  upon  the  date  of  a  proclamation  by  the  President,  or  upon 
the  date  specified  in  a  concurrent  resolution  by  the  two  Houses  of  the 
Congress,  declaring  that  the  further  continuance  of  the  authority 
granted  by  this  Act  is  not  necessary  in  the  interest  of  the  national 
defense  and  security,  whichever  date  is  the  earlier;  except  that  as 
to  offenses  committed,  or  rights  or  liabilities  incurred,  prior  to  such 
termination  date,  the  provisions  of  this  Act  and  such  regulations, 
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orders,  price  schedules,  and  requirements  shall  be  treated  as  still 
remainin<2:  in  force  for  the  purpose  of  sustaining  any  proper  suit, 
action,  or  prosecution  with  respect  to  any  such  right,  liability,  or 
offense. 

(c)  The  provisions  of  this  Act  shall  be  applicable  to  the  United 
States,  its  Territories  and  possessions,  and  the  District  of  Columbia. 

PRICES,  RENTS,  AND  MARKET  AND  RENTING  PRACTICES 

Sec.  2.  (a)  Whenever  in  the  judgment  of  the  Price  Administrator 
(provided  for  in  section  201)  the  price  or  prices  of  a  commodity  or 
commodities  have  risen  or  threaten  to  rise  to  an  extent  or  in  a  manner 
inconsistent  with  the  purposes  of  this  Act,  he  may  by  regulation  or 
order  establish  such  maximum  price  or  maximum  prices  as  in  his 
judgment  will  be  generally  fair  and  equitable  and  will  effectuate 
the  purposes  of  this  Act.  So  far  as  practicable,  in  establishing  any 
maximum  price,  the  Administrator  shall  ascertain  and  give  due  con- 
sideration to  the  prices  prevailing  between  October  1  and  October  15, 
1941  (or  if,  in  the  case  of  any  commodity,  there  are  no  prevailing 
prices  between  such  dates,  or  the  prevailing  prices  between  such  dates 
are  not  generally  representative  because  of  abnormal  or  seasonal 
market  conditions  or  other  cause,  then  to  the  prices  prevailing  during 
the  nearest  two-week  period  in  which,  in  the  judgment  of  the  Admin- 
istrator, the  prices  for  such  commodity  are  generally  representative), 
for  the  commodity  or  commodities  included  under  such  regulation 
or  order,  and  shall  make  adjustments  for  such  relevant  factors  as  he 
may  determine  and  deem  to  be  of  general  applicability,  including  the 
following :  Speculative  fluctuations,  general  increases  or  decreases  in 
costs  of  production,  distribution,  and  transportation,  and  general 
increases  or  decreases  in  profits  earned  by  sellers  of  the  commodity  or 
commodities,  during  and  subsequent  to  the  year  ended  October  1, 
1941.  Every  regulation  or  order  issued  under  the  foregoing  pro- 
visions of  this  subsection  shall  be  accompanied  by  a  statement  of  the 
considerations  involved  in  the  issuance  of  such  regulation  or  order. 
As  used  in  the  foregoing  provisions  of  this  subsection,  the  term 
"regulation  or  order"'  means  a  regulation  or  order  of  general  applica- 
bility and  effect.  Before  issuing  anyregiilation  or  order  under  the 
foregoing  provisions  of  this  subsection,  the  Administrator  shall,  so 
far  as  practicable,  advise  and  consult  with  representative  members  of 
the  industry  which  will  be  affected  by  such  regulation  or  order. 
In  the  case  of  any  commodity  for  which  a  maximum  price  has  been 
established,  the  Administrator  shall,  at  the  request  of  any  substantial 
portion  of  the  industry  subject  to  such  maximum  price,  regulation, 
or  order  of  tlie  Administrator,  appoint  an  industry  advisory  com- 
mittee, or  committees,  either  national  or  regional  or  both,  consisting 
of  such  number  of  representatives  of  the  industry  as  may  be  necessary 
in  order  to  constitute  a  committee  truly  representative  of  the  industry, 
or  of  the  indu.stry  in  such  region,  as  the  case  may  be.  The  committee 
shall  select  a  chairman  from  among  its  members,  and  shall  meet  at 
the  call  of  the  chairman.  The  Administrator  shall  from  time  to  time, 
at  the  request  of  the  committee,  advise  and  consult  with  the  com- 
mittee with  respect  to  the  regulation  or  order,  and  with  respect  to 
the  form  thereof,  and  classifications,  differentiations,  and  adjust- 
ments therein.     The  committee  may  make  such  recommendations  to 
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the  Administrator  as  it  deems  advisable.  Wlienevor  in  tlie  judf^ment 
of  the  Administiiitor  such  iicfion  is  necessary  or  proper  in  order  to 
effect ualo  Iho  purposes  of  this  Act,  ho  may,  without  re<;ard  to  the 
foi-e<j:oin<if  provisions  of  this  sul)section,  issue  temporary  regulations 
or  orders  ('stal)lishin<^  as  a  maximum  price  or  maximum  pi-ices  the 
j)rice  or  prices  prevailiiii?  with  resi)ect  to  any  commodity  or  com- 
modities within  five  {fays  prior  to  the  date  of  issuance  of  such  tempo- 
rary re<2;ulations  or  orders;  but  any  such  temporary  rej^ulation  or 
order  shall  be  effective  for  not  more  than  sixty  days,  and  may  be 
n'plticed  by  a  regulation  or  order  issued  under  the  foregoing  pro- 
visions of  this  subsection. 

(b)  Whenever  in  the  judgment  of  the  Administrator  such  action 
is  necessary  or  proper  in  order  to  effectuate  the  purposes  of  this 
Act,  he  shall  issue  a  declaration  setting  forth  the  necessity  for,  and 
recommendations  with  reference  to,  the  stabilization  or  reduction  of 
rents  for  any  defense-area  housing  accommodations  within  a  particu- 
lar defense-rental  area.  If  within  sixty  days  after  the  issuance  of 
any  such  recommendations  rents  for  any  such  accommodations  within 
such  defense-rental  area  have  not  in  the  judgment  of  the  Adminis- 
trator been  stabilized  or  reduced  by  State  or  local  regulation,  or 
otherwise,  in  accordance  with  the  recommendations,  the  Adminis- 
trator may  by  regulation  or  order  establish  such  maximum  rent  or 
maximum  rents  for  such  accommodations  as  in  his  judgment  will  be 
generally  fair  and  equitable  and  wnll  effectuate  the  purposes  of  this 
Act.  So  far  as  practicable,  in  establishing  any  maximum  rent  for 
any  defense-area  housing  accommodations,  the  Administrator  shall 
ascertain  and  give  due  consideration  to  the  rents  prevailing  for  such 
accommodations,  or  comparable  accommodations,  on  or  about  April  1, 
1911  (or  if,  prior  or  subsequent  to  April  1,  1941,  defense  activities 
shall  have  resulted  or  threatened  to  result  in  increases  in  rents  for 
housing  accommodations  in  such  area  inconsistent  with  the  purposes 
of  this  Act,  then  on  or  about  a  date  (not  earlier  than  April  1,  1940), 
which  in  the  judgment  of  the  Administrator,  does  not  reflect  such 
increases),  and  he  shall  make  adjustments  for  such  relevant  factors 
as  he  may  determine  and  deem  to  be  of  general  applicability  in 
respect  of  such  accommodations,  including  increases  or  decreases  in 
property  taxes  and  other  costs.  In  designating  defense-rental  areas, 
in  prescribing  regulations  and  orders  establishing  maximum  rents 
for  such  accommodations,  and  in  selecting  persons  to  administer  such 
regulations  and  orders,  the  Administrator  shall,  to  such  extent  as  he 
determines  to  be  practicable,  consider  any  recommendations  which 
may  be  made  by  State  and  local  officials  concerned  with  housing  or 
rental  conditions  in  any  defense-rental  area. 

(c)  Any  regulation  or  order  under  this  section  may  be  established 
in  such  form  and  manner,  may  contain  such  classifications  and 
differentiations,  and  may  provide  for  such  adjustments  and  reason- 
able exceptions,  as  in  the  judgment  of  the  Administrator  are  neces- 
sary or  proper  in  order  to  effectuate  the  purposes  of  this  Act.  Any 
regulation  or  order  under  this  section  which  establishes  a  maximum 
price  or  maximum  rent  may  provide  for  a  maximum  price  or  maxi- 
mum rent  below  the  price  or  prices  prevailing  for  the  commodity  or 
commodities,  or  below  the  rent  or  rents  prevailing  for  the  defense- 
area  housing  accommodations,  at  the  time  of  the  issuance  of  such 
regulation  or  order. 


4  [Pub.  Law  421.] 

(d)  Whenever  in  the  judgment  of  the  Administrator  such  action 
is  necessary  or  proper  in  order  to  effectuate  the  purposes  of  this  Act, 
he  may.  hy  regulation  or  order,  regulate  or  prohibit  speculative  or 
manipulative  practices  (including  practices  relating  to  changes  in 
form  or  quality)  or  hoarding,  in  coimection  with  any  commodity, 
and  speculative  or  manipulative  practices  or  renting  or  leasing  prac- 
tices (including  practices  relating  to  recovery  of  the  possession)  in 
connection  with  any  defense-area  housing  accommodations^  which  in 
his  judgment  are  equivalent  to  or  are  likely  to  result  in  price  or  rent 
increases,  as  the  case  may  be,  inconsistent  with  the  purposes  of 
this  Act. 

(e)  Whenever  the  Administrator  determines  that  the  maximum 
necessary  production  of  any  commodity  is  not  being  obtained  or  may 
not  be  obtained  during  the  ensuing  year,  he  may,  on  behalf  of  the 
United  States,  without  regard  to  the  provisions  of  law  requiring  com- 
petitive bidding,  buy  or  sell  at  public  or  private  sale,  or  store  or  use, 
such  commodity  in  such  quantities  and  in  such  manner  and  upon  such 
terms  and  conditions  as  ne  determines  to  be  necessary  to  obtain  the 
maximum  necessary  production  thereof  or  otherwise  to  supply  the 
demand  therefor,  or  make  subsidy  payments  to  domestic  producers  of 
such  commodity  in  such  amounts  and  in  such  manner  and  upon  such 
terms  and  conditions  as  he  determines  to  be  necessary  to  obtain  the 
maximum  necessary  production  thereof :  Provided,  That  in  the  case 
of  any  commodity  which  has  heretofore  or  may  hereafter  be  defined 
as  a  strategic  or  critical  material  by  the  President  pursuant  to  section 
6d  of  the  Reconstruction  Finance  Corporation  Act,  as  amended,  such 
determinations  shall  be  made  by  the  Federal  Loan  Administrator, 
with  the  approval  of  the  President,  and,  notwithstanding  any  other 
provision  of  this  Act  or  of  any  existing  law,  such  commodity  may  be 
bought  or  sold,  or  stored  or  used,  and  such  subsidy  payments  to 
domestic  producers  thereof  may  be  paid,  only  by  corporations  created 
or  organized  pursuant  to  such  section  5d;  except  that  in  the  case  of 
the  sale  of  any  commodity  by  any  such  corporation,  the  sale  price 
therefor  shall  not  exceed  any  maximum  price  established  pursuant 
to  subsection  (a)  of  this  section  which  is  applicable  to  such  com- 
modity at  the  time  of  sale  or  delivery,  but  such  sale  price  may  be 
below  such  maximum  price  or  below  the  purchase  price  of  such  com- 
modity, and  the  Administrator  may  make  recommendations  with 
respect  to  the  buying  or  selling,  or  storage  or  use,  of  any  such  com- 
modity. In  any  case  in  which  a  commodity  is  domestically  produced, 
the  powers  granted  to  the  Administrator  Dy  this  subsection  shall  be 
exercised  with  respect  to  importations  of  such  commodity  only  to  the 
extent  that,  in  the  judgment  of  the  Administrator,  the  domestic  pro- 
duction of  the  commodity  is  not  sufficient  to  satisfy  the  demand 
therefor.  Nothing  in  this  section  shall  be  construed  to  modify,  sus- 
pend, amend,  or  supersede  any  provision  of  the  Tariff  Act  or  1930, 
as  amended,  and  nothing  in  this  section,  or  in  any  existing  law,  shall 
be  construed  to  authorize  any  sale  or  other  disposition  of  any  agri- 
cultural commodity  contrary  to  the  provisions  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended^  or  to  authorize  the  Adminis- 
trator to  prohibit  trading  in  any  agricultural  commodity  for  future 
delivery  if  such  trading  is  subject  to  the  provisions  of  the  Commodity 
Exchange  Act,  as  amended. 
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(f)  No  powor  confcrrofl  hy  this  sortion  slinll  be  construed  to 
uuthoii/e  any  uction  conliaiy  to  (he  provision.s  and  j^irposcs  of 
section  J^,  and  no  agricultural  commodity  shall  he  sold  within  the 
United  States  pursuant  to  thc^  provisions  of  this  section  hy  any  ffov- 
ernnienlal  agency  at  a  price  hdow  (he  j)rice  limitations  imi)Os('(T  Vjy 
section  15  (a)  of  this  Act  with  respect  to  such  commodity. 

(s)  Regulations,  orders,  and  re(juircinents  under  this  Act  may  con- 
tain such  provisions  as  the  Administrator  deems  necessary  to  prevent 
(he  circumvention  or  evasion  tiiereof. 

(h)  The  i)Owers  granted  in  this  section  shall  not  be  used  or  made 
to  operate  to  compelchanges  in  the  business  practices,  cost  practices  or 
methods,  or  means  or  aids  to  distribution,  established  in  any  industry, 
except  to  prevent  circumvention  or  evasion  of  any  regulation,  order, 
price  schedule,  or  requirement  under  this  Act. 

(i)  No  maximum  price  .shall  be  established  for  any  fi.shery  com- 
modity below  the  average  price  of  such  commodity  in  the  year  1941. 

AGRICULTURAL  COMMODITIES 

Sfc.  3.  (a)  No  maximum  price  shall  be  established  or  maintained 
for  any  agricultural  commodity  below^  the  highest  of  any  of  the 
following  prices,  as  determined  and  published  by  the  Secretary  of 
Agriculture:  (1)  110  per  centum  of  the  parity  price  for  such  com- 
modity, adjusted  by  the  Secretary  of  Agriculture  for  grade,  location, 
and  seasonal  differentials,  or,  in  case  a  comparable  price  has  boen 
determined  for  such  commoditjy^  under  subsection  (b),  110  per  centum 
of  such  comparable  price,  adjusted  in  the  same  manner,  in  lieu  of 
110  per  centum  of  the  parity  price  so  adjusted;  (2)  the  market  price 
prevailing  for  such  commodity  on  October  1,  1941;  (3)  the  market 
price  prevailing  for  such  commodity  on  December  15,  1941 ;  or  (4) 
the  average  price  for  such  commodity  during  the  period  July  1, 
1919,  to  June  30, 1929. 

(b)  For  the  purposes  of  this  Act,  parity  prices  shall  be  deter- 
mined and  published  by  the  Secretary  of  Agriculture  as  authorized  by 
law.  In  the  case  of  any  agricultural  commodity  other  than  the  basic 
crops  corn,  wheat,  cotton,  rice,  tobacco,  and  peanuts,  the  Secretary 
shall  determine  and  publish  a  comparable  price  whenever  he  finds, 
after  investigation  and  public,  hearing,  that  the  production  and  con- 
sumption of  such  commodity'  has  so  changed  in  extent  or  character 
since  the  base  period  as  to  result  in  a  price  out  of  line  with  parity 
prices  for  basic  commodities. 

(c)  No  maximum  price  shall  be  established  or  maintained  for 
any  connnodity  processed  or  manufactured  in  whole  or  substantial 
part  from  any  agricultural  commodity  below  a  price  which  will 
reflect  to  producers  of  such  agricultural  commodity  a  price  for  such 
agricultural  commodity  equal  to  the  highest  price  therefor  specified 
in  subsection  (a). 

(d)  Nothing  contained  in  this  Act  shall  be  construed  to  modify, 
repeal,  supersede,  or  affect  the  provisions  of  the  Agricultural  Mar- 
keting Agreement  Act  of  1937,  as  amended,  or  to  invalidate  any 
marketing  agreement,  license,  or  order,  or  any  provision  thereof  or 
amendment  thereto,  heretofore  or  hereafter  made  or  issued  under  the 
provisions  of  such  Act. 


6  [Pub.  Law  421J 

(e)  Notwithstanding  any  other  provision  of  this  or  any  other  law, 
no  action  shall  be  taken  under  this  Act  by  the  Administrator  or  any 
other  person  with  respect  to  any  agricultural  commodity  without  the 
prior  approval  of  the  Secretary  of  Agriculture;  except  that  the 
Administrator  may  take  such  action  as  may  be  necessary  under 
section  202  and  section  205  (a)  and  (b)  to  enforce  compliance  with 
any  regulation,  order,  price  schedule  or  other  requirement  with 
respect  to  an  agricultural  commodity  which  has  been  previously 
approved  by  the  Secretary  of  Agriculture. 

(f)  No  provision  of  this  Act  or  of  any  existing  law  shall  be  con- 
strued to  authorize  any  action  contrary  to  the  provisions  and 
purposes  of  this  section. 

PROHIBITIONS 

Sec.  4.  (a)  It  shall  be  unlawful,  regardless  of  any  contract,  agree- 
ment, lease,  or  other  obligation  heretofore  or  hereafter  entered  into, 
for  any  person  to  sell  or  deliver  any  commodity,  or  in  the  course  of 
trade  or  business  to  buy  or  receive  any  commodity,  or  to  demand  or 
receive  any  rent  for  any  defense-area  housing  accommodations,  or 
otherwise  to  do  or  omit  to  do  any  act,  in  violation  of  any  regulation  or 
order  under  section  2,  or  of  any  price  schedule  effective  in  accordance 
with  the  provisions  of  section  206,  or  of  any  regulation,  order,  or 
requirement  under  section  202  (b)  or  section  205  (f),  or  to  offer, 
solicit,  attempt,  or  agree  to  do  any  of  the  foregoing. 

(b)  It  shall  be  unlawful  for  any  person  to  remove  or  attempt  to 
remove  from  any  defense-area  housing  accommodations  the  tenant  or 
occupant  thereof  or  to  refuse  to  renew  the  lease  or  agreement  for  the 
use  of  such  accommodations,  because  such  tenant  or  occupant  has 
taken,  or  proposes  to  take,  action  authorized  or  required  by  this  Act 
or  any  regulation,  order,  or  requirement  thereunder. 

(c)  It  shall  be  unlawful  for  any  officer  or  employee  of  the  Govern- 
ment, or  for  any  adviser  or  consultant  to  the  Administrator  in  his 
official  capacity,  to  disclose,  otherwise  than  in  the  course  of  official 
duty,  any  information  obtained  under  this  Act,  or  to  use  any  such 
information,  for  personal  benefit. 

(d)  Nothing  in  this  Act  shall  be  construed  to  require  any  person 
to  sell  any  commodity  or  to  offer  any  accommodations  for  rent. 

VOLUNTARY  AGREEMENTS 

Sec.  5.  In  carrying  out  the  provisions  of  this  Act,  the  Adminis- 
trator is  authorized  to  confer  with  producers,  processors,  manufac- 
turers, retailers,  wholesalers,  and  other  groups  having  to  do  with 
commodities,  and  with  representatives  and  associations  thereof,  to 
cooperate  with  any  agency  or  person,  and  to  enter  into  voluntary 
arrangements  or  agreements  with  any  such  persons,  groups,  or  asso- 
ciations relating  to  the  fixing  of  maximum  prices,  the  issuance  of 
other  regulations  or  orders,  or  the  other  purposes  of  this  Act,  but 
no  such  arrangement  or  agreement  shall  modify  any  regulation, 
order,  or  price  schedule  previously  issued  which  is  effective  in  accord- 
ance with  the  provisions  of  section  2  or  section  206.  The  Attornev 
General  shall  be  promptly  furnished  with  a  copy  of  each  such 
arrangement  or  agreement. 
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TITLE  II— ADMINISTRATION  AND  ENFORCEMENT 

ADMINISTRATION 

Skc.  201.  (a^  Thoro  is  hereby  created  an  Office  of  Price  Administra- 
tion, which  snail  be  under  tne  direction  of  a  Price  Administrator 
(referred  to  in  this  Act  as  the  "Administrator").  The  Administrator 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  shall  receive  compensation  at  the  rate  of 
$12,000  per  annum.  The  Administrator  may,  subject  to  the  civil- 
service  laws,  a{)point  such  employees  as  he  deems  necessary  in  order 
to  carry  out  his  functions  and  duties  under  this  Act,  and  shall  fix 
their  compensation  in  accordance  with  the  Classification  Act  of  1923, 
as  amended.  The  Administrator  maj  utilize  the  services  of  Federal, 
State,  and  local  agencies  and  may  utilize  and  establish  such  regional, 
local,  or  other  agencies,  and  utilize  such  voluntary  and  uncompensated 
services,  as  may  from  time  to  time  be  needed.  Attorneys  appointed 
under  this  section  may  appear  for  and  represent  the  Administrator 
in  any  case  in  any  court.  In  the  appointment,  selection,  classification, 
and  promotion  of  officers  and  employees  of  the  Office  of  Price  Admin- 
istration, no  political  test  or  qualification  shall  be  permitted  or  given 
consideration,  but  all  such  appointments  and  promotions  shall  be 
given  and  made  on  the  basis  of  merit  and  efficiency. 

(b)  The  principal  office  of  the  Administrator  shall  be  in  the  Dis- 
trict of  Columbia,  but  he  or  any  duly  authorized  representative  may 
exercise  any  or  all  of  his  powers  in  any  place.  The  President  is 
authorized  to  transfer  any  of  the  powers  and  functions  conferred 
by  this  Act  upon  the  Office  of  Price  Administration  with  respect  to 
a  particular  commodity  or  commodities  to  any  other  deiDartment  or 
agency  of  the  Government  having  other  functions  relating  to  such 
commodity  or  commodities,  and  to  transfer  to  the  Office  of  Price 
Administration  any  of  the  powers  and  functions  relating  to  priorities 
or  rationing  conferred  by  law  upon  any  other  department  or  agency 
of  the  Government  with  respect  to  any  particular  commodity  or 
commodities;  but,  notwithstanding  any  provision  of  this  or  any  other 
law,  no  powers  or  functions  conferred  by  law  upon  the  Secretary 
of  Agriculture  shall  be  transferred  to  the  Office  of  Price  Administra- 
tion or  to  the  Administrator,  and  no  powers  or  functions  conferred  by 
law  upon  any  other  department  or  agency  of  the  Government  with 
respect  to  any  agricultural  commodity,  except  powei"s  and  functions 
relating  to  priorities  or  rationing,  shall  be  so  transferred. 

(c)  The  Administrator  shall  have  authority  to  make  such  expendi- 
tures (including  expenditures  for  personal  services  and  rent  at 
the  seat  of  government  and  elsewhere;  for  lawbooks  and  books  of 
reference;  and  for  paper,  printing,  and  binding)  as  he  may  deem 
necessary  for  the  administration  and  enforcement  of  this  Act.  The 
provisions  of  section  3709  of  the  Revised  Statutes  shall  not  apply 
to  the  purchase  of  supplies  and  services  by  the  Administrator  where 
the  aggregate  amount  involved  does  not  exceed  $250. 

(d)  The  Administrator  may,  from  time  to  time,  issue  such  regula- 
tions and  orders  as  he  may  deem  necessarv  or  proper  in  order  to 
cany  out  the  purposes  and  provisions  of  this  Act. 
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INSTESTIOATIONS ;    RECORDS;    REPORTS 

Sec.  202.  (a)  The  Administrator  is  authorized  to  make  such 
studies  and  investigations  and '  to  obtain  such  information  as  he 
deems  necessary  or  proper  to  assist  him  in  prescribing  any  regulation 
or  order  under  this  Act,  or  in  the  administration  and  enforcement 
of  this  Act  and  regulations,  orders,  and  price  schedules  thereunder. 

(b)  The  Administrator  is  further  authorized,  by  regulation  or 
order,  to  require  any  person  who  is  engaged  in  the  business  of  deal- 
ing with  any  commodity,  or  who  rents  or  offers  for  rent  or  acts  as 
broker  or  agent  for  the  rental  of  any  housing  accommodations,  to 
furnish  any  such  information  under  oath  or  affirmation  or  otherwise, 
to  make  and  keep  records  and  other  documents,  and  to  make  reports, 
and  he  may  require  any  such  person  to  permit  the  inspection  and 
copying  of  records  and  other  documents,  the  inspection  of  inven- 
tories, and  the  inspection  of  defense-area  housing  accommodations. 
The  Administrator  may  administer  oaths  and  affirmations  and  may, 
whenever  necessary,  by  subpena  require  any  such  person  to  appear  and 
testify  or  to  appear  and  produce  documents,  or  both,  at  any  designated 
place. 

(c)  For  the  purpose  of  obtaining  any  information  under  subsection 
(a),  the  Administrator  may  by  subpena  require  any  other  person  to 
appear  and  testify  or  to  appear  and  produce  documents,  or  both,  at 
any  designated  place. 

(d)  The  production  of  a  person's  documents  at  any  place  other 
than  his  place  of  business  shall  not  be  required  under  this  section  in 
any  case  in  which,  prior  to  the  return  date  specified  in  the  subpena 
issued  with  respect  thereto,  such  person  either  has  furnished  the 
Administrator  with  a  copy  of  such  documents  (certified  by  such 
person  under  oath  to  be  a  true  and  correct  copy) ,  or  has  entered  into 
a  stipulation  with  the  Administrator  as  to  the  information  contained 
in  such  documents. 

(e)  In  case  of  contumacy  by,  or  refusal  to  obey  a  subpena  served 
upon,  any  person  referred  to  in  subsection  (c),  the  district  court 
for  any  district  in  which  such  person  is  found  or  resides  or  transacts 
business,  upon  application  by  the  Administrator,  shall  have  juris- 
diction to  issue  an  order  requiring  such  person  to  appear  and  give 
testimony  or  to  appear  and  produce  documents,  or  both ;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished  by  such 
court  as  a  contempt  thereof.  The  provisions  of  this  subsection  shall 
also  apply  to  any  person  referred  to  in  subsection  (b),  and  shall  be 
in. addition  to  the  provisions  of  section  4  (a). 

(f)  Witnesses  subpenaed  under  this  section  shall  be  paid  the  same 
fees  and  mileage  as  are  paid  witnesses  in  the  district  courts  of  the 
United  States. 

(g)  No  person  shall  be  excused  from  complying  with  any  require- 
ments under  this  section  because  of  his  privilege  against  self-incrim- 
ination, but  the  immunity  provisions  oi  the  Compulsory  Testimony 
Act  of  February  11, 1893  (U.  S.  C.j  1934  edition,  title  49,  sec.  46),  shall 
apply  with  respect  to  any  individual  who  specifically  claims  such 
privilege. 

(h)  The  Administrator  shall  not  publish  or  disclose  any  informa- 
tion obtained  under  this  Act  that  such  Administrator  deems  confi- 
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deiitial  or  with  reference  to  whifli  a  request  for  rf)nfi(lential  treatment 
is  made  by  the  person  furnishing  such  infoi-iuation.  unless  lie  deter- 
mines thai  tlie  withhold injLi;  thereof  is  contrary  to  tne  interest  of  the 
national  defense  and  security. 

ritotKnuHE 

Sec.  203.  (a)  Within  a  period  of  sixty  days  after  the  issuance  of 
any  re<!julation  or  order  under  section  2,  or  in  the  case  of  a  price 
scliedule,  within  a  period  of  sixty  days  after  the  effective  date  thereof 
specified  in  section  20G,  any  person  subject  to  any  provision  of  such 
regulation,  order,  or  price  schedule  nui}',  in  accordance  with  regula- 
tions to  be  prescribed  by  the  Administrator,  file  a  protest  specifically 
setting  fortn  objections  to  anv  such  provision  and  affidavits  or  other 
written  evidence  in  support  of  such  objections.  At  any  time  after  the 
expiration  of  such  sixty  days  any  persons  subject  to  any  provision  of 
such  regulation,  order,  or  price  schedule  may  file  snch  a  protest  based 
solely  on  grounds  arising  after  the  expiration  of  such  sixty  days. 
Statements  in  support  of  any  such  regulation,  order,  or  price  schedule 
may  be  received  and  incorporated  in  the  transcript  of  the  proceedings 
at  such  times  and  in  accordance  with  such  regulations  as  may  be 
prescribed  by  the  Administrator.  Within  a  reasonable  time  after  the 
filing  of  any  protest  under  this  subsection,  but  in  no  event  more  than 
thirty  days  after  such  filing  or  ninety  days  after  the  issuance  of  the 
regulation  or  order  (or  in  the  case  of  a  price  schedule,  ninety  days 
after  the  effective  date  thereof  specified  in  section  206)  in  respect  of 
which  the  protest  is  filed,  whichever  occurs  later,  the  Administrator 
shall  either  grant  or  deny  such  protest  in  whole  or  in  part,  notice 
such  protest  for  hearing,  or  provide  an  opportunity  to  present  further 
evidence  in  connection  therewith.  In  the  event  that  the  Adminis- 
trator denies  any  such  protest  in  whole  or  in  part,  he  shall  inform  the 
protestant  of  the  grounds  upon  which  such  decision  is  based,  and  of 
any  economic  data  and  other  facts  of  which  the  Administrator  has 
taken  official  notice. 

(b)  In  the  administration  of  this  Act  the  Administrator  may  take 
official  notice  of  economic  data  and  other  facts,  including  facts  found 
by  him  as  a  result  of  action  taken  under  section  202. 

(c)  Any  proceedings  under  this  section  may  be  limited  by  the 
Administrator  to  the  filing  of  affidavits,  or  other  written  evidence,  and 
the  filing  of  briefs. 

RE\TEW 

Sec.  204.  (a)  Any  person  who  is  aggrieved  by  the  denial  or  partial 
denial  of  his  protest  may,  within  thirty  days  after  such  denial,  file  a 
complaint  with  the  Emergency  Court  of  Appeals,  created  pursuant  to 
subsection  (c) ,  specifying  his  objections  and  praying  that  the  regula- 
tion, order,  or  price  schedule  protested  be  enjoined  or  set  aside  in 
whole  or  in  part.  A  copy  of  such  complaint  shall  forthwith  be 
served  on  the  Administrator,  who  shall  certify  and  file  with  such  court 
a  transcript  of  such  portions  of  the  proceedings  in  connection  with 
the  protest  as  are  material  under  the  complaint.  Such  transcript 
shall  include  a  statement  setting  forth,  so  far  as  practicable,  the 
economic  data  and  other  facts  of  which  the  Administrator  has  taken 
official  notice.    Upon  the  filing  of  such  complaint  the  court  shall  have 
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exclusive  jurisdiction  to  set  aside  such  regulation^  order,  or  price 
schedule,  iu  whole  or  in  part,  to  dismiss  the  complaint,  or  to  remand 
the  proceeding :  Provided,  That  the  regulation,  order,  or  price  sched- 
ule may  be  modified  or  rescinded  by  the  Administrator  at  any  time 
notwithstanding  the  pendency  of  such  complaint.  No  objection  to 
such  regulation,  order,  or  price  schedule,  and  no  evidence  in  support 
of  any  objection  thereto,  shall  be  considered  by  the  court,  unless  such 
objection  shall  have  been  set  forth  by  the  complainant  in  the  protest 
or  such  evidence  shall  be  contained  in  the  transcript.  If  application 
is  made  to  the  court  by  either  party  for  leave  to  introduce  additional 
evidence  which  was  either  offered  to  the  Administrator  and  not 
admitted,  or  which  could  not  reasonably  have  been  offered  to  the 
Administrator  or  included  by  the  Administrator  in  such  proceedings, 
and  the  court  determines  that  such  evidence  should  be  admitted,  the 
court  shall  order  the  evidence  to  be  presented  to  the  Administrator. 
The  Administrator  shall  promptly  receive  the  same,  and  such  other 
evidence  as  he  deems  necessary  or  proper,  and  thereupon  he  shall 
certify  and  file  with  the  court  a  transcript  thereof  and  any  modifica- 
tion made  in  the  regulation,  order,  or  price  schedule  as  a  result 
thereof;  except  that  on  request  by  the  Administrator,  any  such 
evidence  shall  be  presented  directly  to  the  court. 

(b)  No  such  regulation,  order,  or  price  schedule  shall  be  enjoined 
or  set  aside,  in  whole  or  in  part,  unless  the  complainant  establishes  to 
the  satisfaction  of  the  court  that  the  regulation,  order,  or  price 
schedule  is  not  in  accordance  with  law,  or  is  arbitrary  or  capricious. 
The  effectiveness  of  a  judgment  of  the  court  enjoining  or  setting 
aside,  in  whole  or  in  part,  any  such  regulation,  order,  or  price  schedule 
shall  be  postponed  until  the  expiration  of  thirty  days  from  the  entry 
thereof,  except  that  if  a  petition  for  a  writ  of  certiorari  is  filed  with 
the  Supreme  Court  under  subsection  (d)  within  such  thirty  days, 
the  effectiveness  of  such  judgment  shall  be  postponed  until  an  order  of 
the  Supreme  Court  denying  such  petition  becomes  final,  or  until  other 
final  disposition  of  the  case  by  the  Supreme  Court. 

(c)  There  is  hereby  created  a  court  of  the  United  States  to  be 
known  as  the  Emergency  Court  of  Appeals,  which  shall  consist  of 
three  or  more  judges  to  be  designated  by  the  Chief  Justice  of  the 
United  States  from  judges  of  the  United  States  district  courts  and 
circuit  courts  of  appeals.  The  Chief  Justice  of  the  United  States 
shall  designate  one  of  such  judges  as  chief  judge  of  the  Emergency 
Court  of  Appeals,  and  may,  from  time  to  time,  designate  additional 
judges  for  such  court  and  revoke  previous  designations.  The  chief 
judge  may,  from  time  to  time,  divide  the  court  into  divisions  of  three 
or  more  members,  and  any  such  division  may  render  judgment  as 
the  judgment  of  the  court.  The  court  shall  have  the  powers  of  a 
district  court  with  respect  to  the  jurisdiction  conferred  on  it  by  this 
Act;  except  that  the  court  shall  not  have  power  to  issue  any  tem- 
porary restraining  order  or  interlocutory  decree  staying  or  restrain- 
ing, in  whole  or  in  part,  the  effectiveness  of  any  regulation  or  order 
issued  under  section  2  or  any  price  schedule  effective  in  accordance 
with  the  provisions  of  section  206.  The  court  shall  exercise  its 
powers  and  ])i-escribe  rules  governing  its  procedure  in  such  manner 
as  to  expedite  the  determination  of  cases  of  which  it  has  jurisdiction 
under  this  Act.     The  court  may  fix  and  establish  a  table  of  costs  and 
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fees  to  be  approved  by  the  Supreme  Court  of  the  ITnifod  Stafos,  but 
the  costs  ancf  fees  so  fixed  shall  not  exceed  with  resi)ect  to  any  item 
the  costs  and  fees  charged  in  the  Supreme  Court  of  the  United 
States.  The  court  shall  have  a  seal,  hold  sessions  at  such  places  as 
it  may  specify,  and  appoint  a  clerk  and  such  other  emijloyees  as  it 
deems  necessary  or  proper. 

(d)  Within  thirty  days  after  entry  of  a  judgment  or  order,  inter- 
locutory or  final,  by  the*  Emergency  Court  of  Api)eals,  a  petition  for 
a  writ  of  certiorari  may  bo  filed  in  the  Supreme  Court  of  the  United 
States,  and  thereupon  the  judgment  or  order  shall  be  subject  to  review 
by  the  Supreme  Court  in  the  same  manner  as  a  judgment  of  a  circuit 
court  of  appeals  as  provided  in  section  240  of  the  Judicial  Code,  as 
amended  (U.  S.  C,  1934  edition,  title  28,  sec.  347).  The  Supreme 
Court  shall  advance  on  the  docket  and  expedite  the  disposition  of  all 
causes  filed  therein  pursuant  to  this  subsection.  The  Emergency 
Court  of  Appeals,  and  the  Supreme  Court  upon  review  of  judgments 
and  orders  of  the  Emergency  Court  of  Appeals,  shall  liave  exclusive 
jurisdiction  to  determine  the  validity  of  any  regulation  or  order  issued 
under  section  2,  of  any  price  schedule  effective  in  accordance  with  the 
provisions  of  section  206,  and  of  any  provision  of  any  such  regula- 
tion, order,  or  price  schedule.  Except  as  provided  in  this  section, 
no  court.  Federal,  State,  or  Territorial,  shall  have  jurisdiction  or 
power  to  consider  the  validity  of  any  such  regulation,  order,  or  price 
schedule,  or  to  stay,  restrain,  enjoin,  or  set  aside,  in  whole  or  in 
part,  any  provision  of  this  Act  authorizing  the  issuance  of  such  regu- 
lations or  orders,  or  making  effective  any  such  price  schedule,  or  any 
provision  of  any  such  regulation,  order,  or  price  schedule,  or  to 
restrain  or  enjoin  the  enforcement  of  any  such  provision. 


ENFORCEMENT 


Sec.  205.  (a)  Wlienever  in  the  judgment  of  the  Administrator  any 
person  has  engaged  or  is  about  to  engage  in  any  acts  or  practices 
which  constitute  or  will  constitute  a  violation  of  any  provision  of 
section  4  of  this  Act,  he  may  make  application  to  the  appropriate  court 
for  an  order  enjoining  such  acts  or  practices,  or  for  an  order  enforcing 
compliance  with  such  provision,  and  upon  a  showing  by  the  Adminis- 
trator that  such  person  has  engaged  or  is  about  to  engage  in  any 
such  acts  or  practices  a  permanent  or  temporary  injunction,  restrain- 
ing order,  or  other  order  shall  be  granted  without  bond. 

(b)  Any  person  who  willfully  violates  any  provision  of  section  4 
of  this  Act,  and  any  person  who  makes  any  statement  or  entry  false 
in  any  material  respect  in  any  document  or  report  required  to  be  kept 
or  filed  under  section  2  or  section  202,  shall,  upon  conviction  thereof, 
be  subject  to  a  fine  of  not  more  than  $5,000,  or  to  imprisonment  for  not 
more  than  two  years  in  the  case  of  a  violation  of  section  4  ^c)  and 
for  not  more  than  one  year  in  all  other  cases,  or  to  both  such  nne  and 
imprisonment.  Whenever  the  Administrator  has  reason  to  believe 
that  any  person  is  liable  to  punishment  under  this  subsection,  he  may 
certify  the  facts  to  the  Attorney  General,  who  may,  in  his  discretion, 
cause  appropriate  proceedings  to  be  brought. 

(c)  The  district  courts  shall  have  jurisdiction  of  criminal  proceed- 
ings for  violations  of  section  4  of  this  Act,  and,  concurrently  with 
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State  and  Territorial  courts,  of  all  other  proceedings  under  section 
205  of  this  Act.  Such  criminal  proceedings  may  be  brought  in  any 
district  in  which  any  part  of  any  act  or  transaction  constituting  the 
violation  occurred.  Except  as  provided  in  section  205  (f)  (2),  such 
other  proceedings  mav  be  brought  in  any  district  in  which  any  part 
of  any  act  or  transaction  constituting  the  violation  occurred,  and  may 
also  be  brought  in  the  district  in  which  the  defendant  resides  or 
transacts  business,  and  process  in  such  cases  may  be  served  in  any 
district  wherein  the  defendant  resides  or  transacts  business  or  wher- 
ever the  defendant  may  be  found.  Any  such  court  shall  advance  on 
the  docket  and  expedite  the  disposition  of  any  criminal  or  other 
proceedings  brought  before  it  under  this  section.  No  costs  shall  be 
assessed  against  the  Administrator  or  the  United  States  Government 
in  any  proceeding  under  this  iVct. 

(d)  No  person  shall  be  held  liable  for  damages  or  penalties  in  any 
Federal,  State,  or  Territorial  court,  on  any  grounds  for  or  in  respect 
of  anything  done  or  omitted  to  be  done  in  good  faith  pursuant  to 
any  provision  of  this  Act  or  any  regulation,  order,  price  schedule, 
requirement,  or  agreement  thereunder,  or  under  any  price  schedule 
of  the  Administrator  of  the  Office  of  Price  Administration  or  of  the 
Administrator  of  the  Office  of  Price  Administration  and  Civilian 
Supply,  notwithstanding  that  subsequently  such  provision,  regulation, 
order,  price  schedule,  requirement,  or  agreement  may  be  modified, 
rescinded,  or  determined  to  be  invalid.  In  any  suit  or  action  wherein 
a  party  relies  for  ground  of  relief  or  defense  upon  this  Act  or  any 
regulation,  order,  price  schedule,  requirement,  or  agreement  thereun- 
der, the  court  having  jurisdiction  of  such  suit  or  action  shall  certify 
such  fact  to  the  Administrator.  The  Administrator  may  intervene 
in  any  such  suit  or  action. 

(e)  If  any  person  selling  a  commodity  violates  a  regulation,  order, 
or  price  schedule  prescribing  a  maximum  price  or  maximum  prices, 
the  person  who  buys  such  commodity  for  use  or  consumption  other 
than  in  the  course  of  trade  or  business  may  bring  an  action  either 
for  $50  or  for  treble  the  amount  by  which  the  consideration  exceeded 
the  applicable  maximum  price,  whichever  is  the  greater,  plus  reason- 
able attorney's  fees  and  costs  as  determined  by  the  court.  For  the 
purposes  of  this  section  the  payment  or  receipt  of  rent  for  defense- 
area  housing  accommodations  shall  be  deemed  the  buying  or  selling  of 
a  commodity,  as  the  case  may  be.  If  any  person  selling  a  commodity 
violates  a  regulation,  order,  or  price  schedule  prescribing  a  maximum 
price  or  maximum  prices,  and  the  buyer  is  not  entitled  to  bring  suit 
or  action  under  this  subsection,  the  Administrator  may  bring  such 
action  under  this  subsection  on  behalf  of  the  United  States.  Any 
suit  or  action  under  this  subsection  may  be  brought  in  any  court  of 
competent  jurisdiction,  and  shall  be  instituted  within  one  year  after 
delivery  is  completed  or  rent  is  paid.  The  provisions  of  this  sub- 
section shall  not  take  effect  until  after  the  expiration  of  six  months 
from  the  date  of  enactment  of  this  Act. 

(f)  (1)  Wlienever  in  the  judgment  of  the  Administrator  such 
action  is  necessary  or  proper  in  order  to  effectuate  the  purposes  of  this 
Act  and  to  assure  compliance  with  and  provide  for  the  effective 
enforcement  of  any  regulation  or  order  issued  or  which  may  be  issued 
under  section  2,  or  of  any  price  schedule  effective  in  accordance  with 
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tho  provisions  of  section  200,  he  may  by  retaliation  or  order  issue  to 
or  require  of  any  person  or  persons  subject  to  any  rc^j^ulution  (;r  order 
issued  un<ler  section  2,  or  subject  to  any  such  price  schedule,  a  license 
as  a  condition  of  selling  any  commodity  or  commodities  willi  respect 
to  which  such  regulation,  order,  or  price  schedule  is  applicable.  It 
shall  not  be  nece^ssary  for  the  Administrator  to  issue  a  separate  license 
for  each  commodity  or  for  each  regulation,  order,  or  price  schedule 
with  respect  to  which  a  license  is  required.  No  sucli  license  shall  con- 
tain any  provision  which  could  not  be  prescribed  by  regulation,  order, 
or  requirement  under  section  2  or  section  202:  Provided^  That  no  such 
license  may  be  required  as  a  condition  of  selling  or  distributing 
(except  as  waste  or  scrap)  newspapers,  periodicals,  books,  or  other 
printed  or  written  material,  or  motion  pictures,  or  as  a  condition  of 
selling  radio  time :  Provided  further.  That  no  license  may  be  required 
of  any  farmer  as  a  condition  of  selling  any  agricultural  commodity 
produced  by  him,  and  no  license  may  be  required  of  any  fisherman  as  a 
condition  of  selling  any  fishery  commodity  caught  or  taken  by  him : 
Provided  further^  That  in  any  case  in  which  such  a  license  is  required 
of  any  person,  the  Administrator  shall  not  have  power  to  deny  to  such 
person  a  license  to  sell  any  commodity  or  commodities,  unless  such 
person  already  has  such  a  license  to  sell  such  commodity  or  commodi- 
ties, or  unless  there  is  in  effect  under  paragraph  (2)  of  this  subsection 
with  respect  to  such  person  an  order  of  suspension  of  a  previous 
license  to  the  extent  that  such  previous  license  authorized  such  person 
to  sell  such  commodity  or  commodities. 

(2)  Wlienever  in  the  judgment  of  the  Administrator  a  person  has 
violated  any  of  the  provisions  of  a  license  issued  under  this  subsection, 
or  has  violated  any  of  the  provisions  of  any  regulation,  order,  or 
req^uirement  under  section  2  or  section  202  (b),  or  any  of  the  pro- 
visions of  any  price  schedule  effective  in  accordance  with  the  provi- 
sions of  section  206,  which  is  applicable  to  such  person,  a  warning 
notice  shall  be  sent  by  registered  mail  to  such  person.  If  the  Admin- 
istrator has  reason  to  believe  that  such  person  has  again  violated  any 
of  the  provisions  of  such  license,  regulation,  order,  price  schedule,  or 
requirement  after  receipt  of  such  warning  notice,  the  Administrator 
may  petition  any  State  or  Territorial  court  of  competent  jurisdiction, 
or  a  district  court  subject  to  the  limitations  hereinafter  provided, 
for  an  order  suspending  the  license  of  such  person  for  anj^  period  of 
not  more  than  twelve  months.  If  any  such  court  finds  that  such 
person  has  violated  any  of  the  provisions  of  such  license,  regulation, 
order,  price  schedule,  or  requirement  after  the  receipt  of  the  warning 
notice,  such  court  shall  issue  an  order  suspending  the  license  to  the 
extent  that  it  authorizes  such  person  to  sell  the  commodity  or  com- 
modities in  connection  with  which  the  violation  occurred,  or  to  the 
extent  that  it  authorizes  such  person  to  sell  any  commodity  or  com- 
modities with  respect  to  whicn  a  regulation  or  order  issued  under 
section  2,  or  a  price  schedule  effective  in  accordance  with  the  provi- 
sions of  section  206,  is  applicable;  but  no  such  suspension  shall  be 
for  a  period  of  more  than  twelve  months.  For  the  purposes  of  this 
subsection,  any  such  proceedings  for  the  suspension  of  a  license  may 
be  brought  in  a  district  court  if  the  licensee  is  doing  business  in  more 
than  one  State,  or  if  his  gross  sales  exceed  $100,000  per  annum. 
Within  thirty  days  after  the  entry  of  the  judgment  or  order  of  any 
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court  either  suspending  a  license,  or  dismissing  or  denying  in  whole 
or  in  part  the  Administrutor's  petition  for  suspension,  an  appeal  may 
be  taken  from  such  judgment  or  order  in  like  manner  as  an  appeal 
may  be  taken  in  other  cases  from  a  judgment  or  order  of  a  State, 
Territorial,  or  district  court,  as  the  case  may  be.  Upon  good  cause 
shown,  any  such  order  of  suspension  may  be  staved  by  the  appropriate 
court  or  any  judge  thereof  in  accordance  with  the  applicable  practice; 
and  upon  written  stipulation  of  the  parties  to  the  proceeding  for 
suspension,  approved  by  the  trial  court,  any  such  order  of  suspension 
may  be  modified,  and  the  license  which  has  been  suspended  may  be 
restored,  upon  such  terms  and  conditions  as  such  court  shall  find 
reasonable.  Any  such  order  of  suspension  shall  be  affirmed  by  the 
appropriate  appellate  court  if,  under  the  applicable  rules  of  law,  the 
evidence  in  the  record  supports  a  finding  that  there  has  been  a 
violation  of  any  provision  of  such  license,  regulation,  order,  price 
schedule,  or  requirement  after  receipt  of  such  warning  notice.  No 
proceedings  for  suspension  of  a  license,  and  no  such  suspension,  shall 
confer  any  immunity  from  any  other  provision  of  this  Act. 

SAVING  PROVISIONS 

Sec.  206.  Any  price  schedule  establishing  a  maximum  price  or 
maximum  prices,  issued  by  the  Administrator  of  the  Office  of  Price 
Administration  or  the  Administrator  of  the  Office  of  Price  Admin- 
istration and  Civilian  Supply,  prior  to  the  date  upon  which  the 
Administrator  provided  for  by  section  201  of  this  Act  takes  office, 
shall,  from  such  date,  have  the  same  effect  as  if  issued  under  sec- 
tion 2  of  this  Act  until  such  price  schedule  is  superseded  by  action 
taken  pursuant  to  such  section  2.  Such  price  schedules  shall  be  con- 
sistent with  the  standards  contained  in  section  2  and  the  limitations 
contained  in  section  3  of  this  Act,  and  shall  be  subject  to  protest  and 
review  as  provided  in  section  203  and  section  204  of  this  Act.  All 
such  price  schedules  shall  be  reprinted  in  the  Federal  Register  within 
ten  days  after  the  date  upon  which  such  Administrator  takes  office. 

TITLE  III— MISCELLANEOUS 

QUARTERLY  REPORT 

Sec.  301.  The  Administrator  from  time  to  time,  but  not  less  fre- 
quently than  once  every  ninety  days,  shall  transmit  to  the  Congress 
a  report  of  operations  under  this  Act.  If  the  Senate  or  the  House 
of  Representatives  is  not  in  session,  such  reports  shall  be  transmitted 
to  the  Secretary  of  the  Senate,  or  the  Clerk  of  the  House  of  Repre- 
sentatives, as  the  case  may  be. 

DEFINITIONS 

Sec.  302.  As  used  in  this  Act — 

(a)  The  term  "sale"  includes  sales,  dispositions,  exchanges,  leases, 
and  other  transfers,  and  contracts  and  offers  to  do  any  or  the  fore- 
going. The  terms  "sell",  "selling",  "seller",  "buy",  and  "buyer",  shall 
be  construed  accordingly. 

(b)  The  term  "price"  means  the  consideration  demanded  or  re- 
ceived in  connection  with  the  sale  of  a  commodity. 
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(c)  The  term  "commodity"  mouns  commodities,  articles,  products, 
and  mattii-iuls  (except  materials  furnished  for  publication  by  any 
press  association  or  feature  service,  bo(jks,  magazines,  motion  pictures, 
periodicals  and  newspapers,  other  than  as  waste  or  scrap),  and  it  ah'io 
includes  services  rendered  otlierwise  than  as  an  einplo^'ee  in  connec- 
tion with  the  processing,  distribution,  storage,  installation,  repair,  or 
ne<;()tiation  of  purchases  oi-  sales  of  a  commodity,  or  in  connection 
witii  the  operation  of  any  service  establisiiinent  for  the  servicin<^  of  a 
commodity:  Provided^  That  nothin<^  in  this  Act  shall  be  coiisti-ued 
to  authorize  the  regulation  of  (1)  compensation  paid  by  an  emj)loyer 
to  any  of  his  employees,  or  (2)  rates  charged  by  any  common  carrier 
or  other  public  utility,  or  (3)  rates  charged  by  any  person  engaged 
in  the  business  of  selling  or  underwriting  insurance,  or  (4)  rates 
charged  by  any  person  engaged  in  the  business  of  operating  or  pub- 
lishing a  newspa[)er,  periodical,  or  magazine,  or  operating  a  radio- 
broadcasting station,  a  motion-picture  or  other  theater  enterprise,  or 
outdoor  advertising  facilities,  or  (5)  rates  charged  for  any  profes- 
sional services, 

(d)  The  term  "defense-rental  area"  means  the  District  of  Columbia 
and  any  area  designated  by  the  Administrator  as  an  area  where 
defense  activities  have  resulted  or  threaten  to  result  in  an  increase  in 
the  rents  for  housing  accommodations  inconsistent  with  the  purposes 
of  this  Act, 

(e)  The  term  "defense-area  housing  accommodations"  means  hous- 
ing accommodations  within  an}'  defense-rental  area, 

(f)  The  term  "housing  accommodations"  means  any  building,  struc- 
ture, or  part  thereof,  or  land  appurtenant  thereto,  or  any  other  real 
or  personal  property  rented  or  offered  for  rent  for  living  or  dwelling 
purposes  (including  houses,  apartments,  hotels,  rooming  or  boarding 
house  accommodations,  and  other  properties  used  for  living  or  dwell- 
ing purposes)  together  with  all  privileges,  services,  furnishings,  furni- 
ture, and  facilities  connected  with  the  use  or  occupancy  of  such 
property, 

(g)  The  term  "rent"  means  the  consideration  demanded  or  received 
in  connection  with  the  use  or  occupancy  or  the  transfer  of  a  lease 
of  any  housing  accommodations. 

(h)  The  term  "person"  includes  an  individual,  corporation,  partner- 
ship, association,  or  any  other  organized  group  of  persons,  or  legal 
successor  or  representative  of  any  of  the  foregoing,  and  includes  the 
United  States  or  any  agency  thereof,  or  any  other  government,  or  any 
of  its  political  subdivisions,  or  any  agency  of  any  of  the  foregoing: 
Provided,  That  no  punishment  provided  by  this  Act  shall  apply  to  the 
United  States,  or  to  any  such  government,  political  subdivision,  or 
agency. 

(i)  The  term  "maximum  price",  as  applied  to  prices  of  commodities 
means  the  maximum  lawful  price  for  such  commodities,  and  the  term 
"maximum  rent"  means  the  maximum  lawful  rent  for  the  use  of 
defense-area  housing  accommodations.  Maximum  prices  and  maxi- 
mum rents  may  be  formulated,  as  the  case  may  be,  in  terms  of  prices, 
rents,  margins,  commissions,  fees,  and  other  charges,  and  allowances. 

(j)  The  term  "documents"  includes  records,  books,  accounts,  cor- 
respondence, memoranda,  and  other  documents,  and  drafts  and  copies 
of  any  of  the  foregoing. 
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(k)  The  term  "district  court"  means  any  district  court  of  the  United 
States,  and  the  United  States  Court  for  any  Territory  or  other  place 
subject  to  the  jurisdiction  of  the  United  States;  and  tne  term  "circuit 
courts  of  appeals"  includes  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia. 

SEPARABILITY 

Sec,  303.  If  any  provision  of  this  Act  or  the  application  of  such 
provision  to  any  person  or  circumstances  shall  be  held  invalid,  the 
validity  of  the  remainder  of  the  Act  and  the  applicability  of  sucli 
provision  to  other  persons  or  circumstances  shall  not  be  affected 
thereby. 

APPROPRIATIONS  AUTHORIZED 

Sec.  304.  There  are  authorized  to  be  appropriated  such  sums  as 
may  be  necessary  or  proper  to  carry  out  the  provisions  and  purposes 
of  this  Act. 

APPLICATION  OF  EXISTING  LAW 

Sec.  305.  No  provision  of  law  in  force  on  the  date  of  enactment  of 
this  Act  shall  be  construed  to  authorize  any  action  inconsistent  with 
the  provisions  and  purposes  of  this  Act. 

SHORT  TITLE 

Sec.  306.  This  Act  may  be  cited  as  the  "Emergency  Price  Control 
Act  of  1942". 

Approved,  January  30,  1942. 
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Aron  Rosensweig  and  Abe  Rosensweig, 
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United  States  of  America, 

Appellee. 
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Statement. 

At  the  time  this  appeal  came  on  for  hearing  on  March 
24,  1944,  oral  argument  was  restricted  by  reason  of  the 
fact  that  the  cases  of  Yakus  v.  United  States  and  Rotten- 
berg  V.  United  States,  then  awaiting  decision  by  the  United 
States  Supreme  Court,  might  be  determinative  of  most  of 
the  issues  here  involved.  Leave,  however,  was  granted 
counsel  to  file  a  supplemental  brief.  After  the  decision  of 
the  Supreme  Court  in  the  Yakus  and  Rottenherg  cases 
(64  S.  Ct.  660,  March  27,  1944),  appellants  filed  a  supple- 
mental brief  which  raises  two  (juestions  which  appellants 
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contend  were  not  covered  by  the  decision  of  the  Supreme 
Court. 

The  first  contention  of  appellants  is  that  the  Regulation 
"is  without  application  to  the  offense  charged."  They  urge 
that  a  side  of  beef,  admittedly  sold  over  the  ceiling  price 
prescribed  by  the  Regulation,  is  an  "agricultural  com- 
modity" and  that  because  such  ceiling  price  was  not  ap- 
proved by  the  Secretary  of  Agriculture  as  prescribed  by 
Section  3(e)  of  the  Act,  the  Regulation  "does  not  cover 
and  is  not  applicable  to  the  sale  of  the  side  of  beef."^ 
(App.  Supp.  Br.  p.  5.) 

Point  II  of  Appellant's  Supplemental  Brief  again  raises 
the  question  of  whether  the  trial  court  abused  its  discretion 
in  refusing  to  vacate  the  judgment  and  sentences,  in  re- 
fusing permission  to  re-enter  pleas  of  not  guilty,  and  in 
denying  a  new  trial.  This  question  was  fully  treated  by 
the  Government  in  its  original  brief  (Br.  pp.  26-43),  and 
we  do  not  think  it  necessary  to  add  any  further  comment 
or  analysis  thereto. 


lAU  of  the  powers  and  functions  of  the  Secretary  of  Agriculture  under 
the  Act  have  been  transferred  to  the  War  Fond  Administrator.  Wherever 
in  this  brief  any  reference  is  made  to  the  Secretary  of  Agriculture  it  should 
be  construed  as  meaning  and  including  the  War   Food  Administrator. 


I. 

The  Contention  That  the  Regulation  Never  Became 
Effective  Is  an  Attack  on  the  Validity  of  the 
Regulation  and  Cannot  Be  Considered  in  This 
Case.  ^ 

Appellants  argue  that  a  side  of  beef  is  an  agricultural 
commodity;  that  Section  3(e)  of  the  Act  prohibits  the 
Administrator  from  taking  any  action  under  the  Act  with 
respect  to  any  agricultural  commodity  without  the  prior 
approval  of  the  Secretary  of  Agriculture;  that  the  Secre- 
tary of  Agriculture  never  approved  the  maximum  prices 
prescribed  by  the  Regulation  for  sides  of  beef  and  that 
therefore  the  Regulation  to  the  extent  that  it  prescribes 
maximum  prices  for  sides  of  beef  never  became  effective. 
This  is  just  another  way  of  saying  that  the  Regulation  is 
invalid  because  not  approved  by  the  Secretary  of  Agricul- 
ture. The  Act  does  not  provide  that  Regulations  fixing 
prices  for  agricultural  commodities  shall  be  issued  jointly 
by  the  Administrator  and  the  Secretary  of  Agriculture. 
Under  Section  2(a)  of  the  Act  Regulations  establishing 
maximum  prices  may  be  issued  only  by  the  Administrator. 
Section  3(e)  merely  prohibits  the  Administrator  from 
issuing  a  Regulation  fixing  maximum  prices  for  agricul- 
tural commodities  without  prior  approval  of  the  Secretary 
of  Agriculture.  The  latter's  approval  is  only  one  of  many 
statutory  requirements  which  must  be  observed  by  the 
Administrator  in  issuing  a  Regulation.  The  approval  of 
the  Secretary  of  Agriculture  need  not  be  manifested  in 
any  particular  manner.    It  may  be  given  orally  or  in  writ- 


ing.  It  need  not  be  endorsed  upon  the  Regulation.  If  the 
Administrator  should  issue  a  Regulation  which  fixed  maxi- 
mum prices  for  agricultural  commodities  without  the  prior 
approval  of  the  Secretary  of  Agriculture,  the  Regulation 
would  be  invalid,  just  as  it  would  be  invalid  if  the  Admin- 
istrator failed  to  observe  any  of  the  other  requirements 
prescribed  by  the  statute.  But  it  could  not  be  successfully 
contended  that  the  Regulation  had  not  been  issued.  There- 
fore, in  saying  that  the  Regulation  never  became  effective, 
appellants  are  in  reality  attacking  the  validity  of  the  Regu- 
lation on  the  ground  that  the  Administrator  failed  to  abide 
by  one  of  the  requirements  of  the  statute. 

Since  the  contention  now  urged  by  the  appellants  is 
simply  an  attack  on  the  validity  of  the  Regulation,  it  fol- 
lows that  it  cannot  be  considered  in  the  present  proceeding. 

Yakus  V.  United  Stales,  64  S.  Ct.  660; 

U,  S.  V.  Pepper  Bros,  3d  Cir.,  No.  8602,  decided 
May  3,  1944. 

Nor  can  appellants  draw  any  comfort  from  the  fact  that 
the  Supreme  Court  in  the  Yakus  case  did  not  pass  on  the 
question  "whether  one  charged  with  criminal  violation  of 
a  duly  promulgated  price  regulation  may  defend  on  the 
ground  that  the  regulation  is  unconstitutional  on  its  face." 

As  said  above,  the  approval  of  the  Secretary  of  Agricul- 
ture to  a  Regulation  prescribing  maximum  prices  for  agri- 
cultural commodities  need  not  be  manifested  in  any  par- 
ticular manner.  It  may  be  given  orally,  or  by  interdepart- 
mental memoranda,  by  letter  or  in  any  other  manner.  Only 
by  resort  to  extrinsic  evidence  could  it  be  ascertained 
whether  or  not  the  Secretary  of  Agriculture  had  approved 
the  Regulation  involved  in  this  case.  The  Regulation, 
therefore,  is  not  invalid  on  its  face. 
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Furthermore,  Section  204(d)  bars  all  attacks  on  the 
validity  of  a  Regulation  in  a  proceeding  such  as  this,  irre- 
spective of  whether  the  alleged  invalidity  appears  on  the 
face  of  the  Regulation  or  not. 

The  language  of  Section  204(d)  of  the  Act  is  plain. 
No  court,  except  the  Emergency  Court  of  Appeals  and  the 
Supreme  Court,  has  jurisdiction  or  power  to  consider  the 
"validity"  of  maximum  price  regulations.  The  statute 
speaks  without  qualification  or  limitation  of  any  kind  of 
"validity."  In  fact,  Section  204(d)  provides  that  one  of 
the  matters  falling  within  the  exclusive  jurisdiction  of  the 
Emergency  Court  of  Appeals  is  the  authority  to  determine 
whether  a  challenged  Regulation  is  "in  accordance  with 
law,"  a  provision  which  clearly  encompasses  the  objection 
raised  by  appellants.  In  favorably  reporting  this  section 
of  the  statute  to  Congress,  the  Senate  Committee  on  Bank- 
ing and  Currency  stated  (Sen.  Rep.  No.  931,  77th  Cong., 
2nd  sess.,  1942,  at  pp.  7-8,  24)  : 

"The  Emergency  Court  .  .  .  may  examine  the 
entire  record  before  the  Administrator  to  determine 
whether  he  acted  in  accordance  zvith  the  statute, 
whether  the  procedure  that  he  has  followed  is  in  ac- 
cordance with  accepted  standards  of  due  process  of 
laws  and  whether  he  has  exercised  a  reasonable  judg- 
ment on  questions  committed  to  his  discretion. 

"By  applying  these  standards  the  [Emergency] 
Court  [of  Appeals]  has  ample  power  to  keep  the 
Administrator  within  the  bounds  prescribed  by  the 
bill."     (Emphasis  supplied.) 

The  Committee  report  continues  (p.  24)  : 

"Section  204(d)  further  provides  expressly  that  no 
court,  other  than  the  Emergency  Court  and  the  Su- 


preme  Court  shall  have  jurisdiction  or  power  to  con- 
sider the  validity,  constitutional  or  otherwise,  of  any 
regulation  or  order  issued  under  Section  2."  (Em- 
phasis supplied.) 

The  purpose  of  Section  204(d)  is  further  revealed  by 
the  following  excerpt  from  the  report  of  the  Senate  Com- 
mittee (p.  7) :  "The  Emergency  Court  is  established  in 
order  to  avoid  the  confusion  which  would  result  from  con- 
flicting decisions  in  different  circuits  on  the  same  regula- 
tions." 

This  clear  legislative  intent  has  been  given  full  effect  in 
cases  arising  under  the  Act.  In  Brown  v.  Cummins  Dis- 
tilleries Corp.,  53  F.  Supp.  659  (W.  D.  Ky.,  1944),  the 
court  considered  the  same  question  as  that  presented  by  the 
instant  case.  In  holding  that  Section  204(d)  precluded 
consideration  as  to  whether  the  Regulation  had  been  ap- 
proved by  the  Secretary  of  Agriculture,  the  court  said : 

"Defendants  further  contend  that  the  sales  in  ques- 
tion, even  though  construed  as  sales  of  whiskey,  are 
not  subject  to  the  Act  because  Section  3  thereof  re- 
stricts in  the  way  provided  therein  the  establishment 
of  a  maximum  price  for  any  commodity  processed  or 
manufactured  in  whole  or  substantial  part  from  any 
agricultural  commodity,  as  referred  to  hereinabove. 
It  is  pointed  out  that  whiskey  is  processed  or  manu- 
factured from  an  agricultural  commodity  and  that  the 
Regulation  in  question  does  not  establish  for  whiskey 
in  bulk  a  maximum  price  according  to  the  formula 
provided  by  the  Act.  This  may  be  true,  but  it  does 
not  follow  that  a  maximum  price  for  whiskey  was  not 
established  by  the  Regulation,  although  reached  by  an 
incorrect    or    invalid    procedure.      Undoubtedly    this 
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Court  has  the  right  to  construe  the  regulation  in  order 
to  determine  its  scope,  but  after  Court,  in  so  doing, 
has  not  further  jurisdiction  to  adjudge  the  regulation 
invalid." 

In  Brown  v.  Liniavski  et  al.,  53  ¥.  Supp.  513  (S.  D. 
N.  Y.,  1943),  the  defendants  attacked  the  validity  of  a 
Regulation  governing  export  prices.  They  argued  that  the 
Act  nowhere  granted  authority  to  the  Administrator  to 
govern  export  prices,  and  that  the  Regulation  was  there- 
fore invalid  as  a  matter  of  law.  In  holding  that  Section 
204(d)  precluded  consideration  of  such  a  problem,  the 
District  Court  said: 

"There  is  no  exception  provided  in  the  section, 
except  the  right  given  to  the  Emergency  Court  of 
Appeals.  I  see  no  reason  for  making  a  distinction 
between  the  following  types  of  invalidity: 

a.  That  the  Price  Administrator  acted  arbi- 
trarily or  capriciously  in  promulgating  a  regula- 
tion. 

b.  That  the  Price  Administrator  had  promul- 
gated a  regulation  which  the  statute  does  not 
authorize  him  to  fix. 

c.  That  the  Price  Administrator  had  promul- 
gated a  regulation  which  regulation  is  based 
upon  an  interpretation  of  the  Act  which  may  be 
said  to  be  unconstitutional.  In  other  words,  a 
regulation  invalid  as  being  an  unconstitutional 
attempt  to  exercise  legislative  power. 

"Each  one  of  these  of  the  above  three  objections  to 
a  regulation  is  an  attack  upon  the  validity  of  the  regu- 
lation and  under  the  plain  terms  of  the  Act  may  net 
be  asserted  in  this  Court,  but  is  within  the  exclusive 
jurisdiction  of  the  Emergency  Court  of  Appeals." 


Similarly,  in  Brozmi  z\  Oklahoma  Operating  Co.  (W.  D. 
Okla.,  1943),  OPA  Service  620:128,  it  was  argued  by 
defendant  that  the  Regulation  controlling  the  price  of 
laundry  services  was  not  a  "commodity"  and  therefore 
unauthorized  by  statute,  the  court  stated: 

"Whether  or  not  the  definition  of  the  term  'com- 
modity' in  Section  302(e)  of  the  Emergency  Price 
Control  Act  of  1942  includes  the  operation  of  a  laun- 
dry is  a  question  involving  the  validity  of  Maximum 
Price  Regulation  No.  165,  a  matter  which  this  court 
is  precluded  from  considering  under  the  provisions  of 
Section  204(d)  of  the  Emergency  Price  Control  Act 
of  1942." 

Clearly  the  disruption  which  would  be  caused  in  the 
price  control  program  by  permitting  decisions,  and  possible 
conflicts  of  decisions  in  the  various  state  and  federal  courts 
throughout  the  country  as  to  the  validity  of  Regulations 
for  defects  allegedly  appearing  on  the  face  of  the  Regu- 
lation, would  be  no  less  injurious  to  the  war  effort  than  the 
disruption  caused  by  decisions  which  reach  the  same  result 
on  grounds  allegedly  not  appearing  on  the  face  of  the 
Regulation. 

From  the  foregoing,  it  is,  we  submit,  obvious  that  appel- 
lants' contention  that  the  Regulation  never  became  effec- 
tive is  an  attack  upon  the  Regulation  which  cannot  be 
considered  in  this  proceeding. 

If  the  contention  could  be  considered,  it  is  plainly  with- 
out merit  because  sides  of  beef  are  not  agricultural  com- 
modities and  the  approval  of  the  Secretary  of  Agriculture 
is  not  required  as  a  condition  to  prescribing  maximum 
prices  therefor. 


II. 

Sides  of  Beef  Are  Not  Agricultural  Commodities  but 
Products  Processed  From  Agricultural  Commodi- 
ties and  the  Approval  of  the  Secretary  of  Agricul- 
ture to  the  Establishment  of  Maximum  Prices 
Therefor  Is  Unnecessary. 

As  we  have  previously  shown,  the  Act  draws  a  distinc- 
tion between  agricultural  commodities  and  j)roducts  proc- 
essed from  agricultural  commodities.  Section  3(e)  re- 
quires the  approval  of  the  Secretary  of  Agriculture  prior 
to  any  action  being  taken  by  the  Administrator  with  re- 
spect to  agricultural  commodities,  but  his  approval  is  not 
required  with  respect  to  any  action  relating  to  products 
processed  from  agricultural  commodities.  This  is  clearly 
shown  by  the  legislative  history  of  the  section. 

Section  3(e)  was  adopted  as  a  result  of  an  amendment 
sponsored  by  Senator  Bankhead  while  the  bill  which  subse- 
quently became  the  Emergency  Price  Control  Law  was 
being  debated  in  the  Senate.  In  its  original  form  the 
amendment  proposed  by  Senator  Bankhead  read  as  fol- 
lows: 

"Notwithstanding  any  other  provision  of  law,  no 
action  shall  be  taken  by  the  Administrator  or  any 
other  person  with  respect  to  an  agricultural  com- 
modity or  commodity  processed  or  manufactured  in 
whole  or  in  substantial  part  from  any  agricidtural 
commodity  without  the  prior  approval  of  the  Secre- 
tary of  Agriculture."     (Emphasis  supplied.) 

The  amendment  thus  in  its  original  form  covered  not 
only  agricultural  commodities  but  products  processed  there- 
from. This  is  exactly  the  way  the  appellants  would  have 
the  court  construe  the  section.     Senator   Bankhead,   the 
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sponsor  of  the  amendment,  however,  struck  from  the 
amendment  the  provisions  relating  to  commodities  proc- 
essed or  manufactured  from  agricultural  products,  saying 
(88  Cong.  Rec.  160,  77th  Cong.,  2d  sess.) : 

"In  addition  to  agricultural  commodities,  the  orig- 
inal amendment  included  commodities  processed  or 
manufactured  in  whole  or  in  substantial  part  from 
any  agricultural  commodity  ...  of  course  we 
have  no  desire  to  have  the  amendment  cover  any- 
thing but  products  dealt  with  by  the  Secretary  of 
Agriculture  and  in  the  production  and  price  of  which 
the  farmer,  the  agricultural  producer,  has  a  direct, 
immediate,  pecuniary  interest:  ...  so  now  the 
amendment  is  brought  right  down  to  agricultural 
commodities." 

Other  statements  made  during  the  course  of  the  debate 
confirm  this  construction. 

Thus  Senator  McNary  said : 

"Mr.  President,  I  know  from  reading  the  bill  that 
any  fair-minded  person  must  come  to  the  conclusion 
that  the  words  'agricultural  commodity'  refer  to  the 
raw  materials  produced  in  the  farm.  Otherwise,  there 
would  not  be  a  separate  subsection  dealing  with  proc- 
essed and  manufactured  goods.  The  two  subsections, 
read  together,  define  the  term. 

******** 

"When  we  want  to  enter  the  field  of  refined,  manu- 
factured, or  processed  commodities,  we  use  the  proper 
language."  (88  Cong.  Rec.  182,  77th  Cong.,  2nd 
sess.,  1942.) 

Senator  Overton  made  a  similar  statement : 

"When  the  Bankhead  amendment  refers  to  agri- 
cultural commodities  it  refers  solely  to  raw  agricul- 


—11— 

tural  commodities.  It  does  not  refer  to  processed 
agricultural  commodities  or  commodities  manufac- 
tured in  whole  or  in  substantial  part  from  agricultural 
commodities."  (88  Cong.  Rec.  173,  77th  Cong.,  2nd 
sess.,  1942.) 

And  Senator  George  repeated  the  same  thought : 

"As  I  understand,  the  amendment  applied  strictly 
to  agricultural  products  and  not  to  processed  or  manu- 
factured articles  made  from  manufactured  products." 
(88  Cong.  Rec.  180,  88th  Cong.,  2nd  sess.,  1942.) 

This  construction  of  Section  3(e)  of  the  Act  finds  con- 
firmation in  other  subsections  of  Section  3.  Sections  3(a) 
and  (b)  refer  only  to  agricultural  commodities  and  the 
methods  which  are  to  be  used  in  determining  parity  prices. 
Section  3(c)  specifically  provides  that  the  producers  of 
agricultural  commodities  {i.  e.,  the  farmers)  shall  obtain 
parity  prices  for  agricultural  commodities,  and  that  maxi- 
mum prices  established  on  commodities  processed  or  manu- 
factured therefrom  shall  not  be  below  the  price  as  deter- 
mined by  Section  3(a).  Section  3  of  the  Act  of  October 
2,  1942  (56  Stat.  765,  50  U.  S.  C.  App.  Supp.  II,  Sec. 
961),  likewise  makes  this  distinction,  wherein  it  provides: 

"That  in  the  fixing  of  maximum  prices  on  products 
resulting  from  the  processing  of  agricultural  com- 
modities, including  livestock,  a  generally  fair  and 
equitable  margin  shall  be  allowed  for  such  processing; 
Provided  further,  that  in  fixing  price  maximums  for 
agricultural  commodities  and  for  commodities  proc- 
essed or  manufactured  in  whole  or  substantial  part 
from  any  agricultural  commodity,  as  provided  by  this 
Act,  adequate  weighing  shall  be  given  to  farm  labor." 
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Such  a  distinction  is  well  recognized. 

Webster's  New  International  Dictionary,  2nd  Ed., 
1939; 

Kennedy  v.  State  Board  of  Assessment  and  Review, 
276  N.  W.  205,  224  la.  405  (1937) ; 

Fuhram  &  Forster  Co.  v.  Com'r  of  Internal  Reve- 
nue, 114  F.  (2d)  863  (C.  C.  A.  7th,  1940),  and 

Colbert  Mill  and  Feed  Co,  v.  Okla.  Tax  Com'n,  188 
Okla.  366,  109  F.  (2d)  504. 

It  is  plain,  therefore,  that  no  approval  of  the  Secretary 
of  Agriculture  is  required  with  respect  to  any  action  taken 
by  the  Administrator  in  reference  to  products  processed 
from  agricultural  commodities  as  distinguished  from  agri- 
cultural commodities.  This  is  not  seriously  contested  by 
appellants  who  now  contend  that  sides  of  beef  are  not 
products  processed  from  agricultural  products  but  simply 
agricultural  commodities.  We  think  the  contrary  is  ob- 
vious. Live  cattle  are  agricultural  commodities.  When 
they  are  slaughtered  and  their  carcasses  are  dressed  a 
processed  product  results.  In  other  words  before  carcasses 
and  sides  of  beef  can  be  produced  the  cattle  must  be  sub- 
jected to  processing. 

Appellants  in  contending  that  beef  carcasses  are  agri- 
cultural commodities  place  their  entire  reliance  on  the  defi- 
nition of  "processed  products"  contained  in  Revised  Maxi- 
mum Price  Regulation  No.  169.  That  definition  has  noth- 
ing to  do  with  the  case.  We  are  not  here  concerned  with 
the  meaning  of  the  term  "processed  products"  as  used  in 
the  Regulation  but  with  the  meaning  of  the  terms  "agri- 
cultural commodities"  and  "products  processed  from  agri- 
cultural commodities"  as  used  in  the  statute.  The  Regula- 
tion prescribes  maximum  prices   for    (a)    beef  carcasses 
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and  wholesale  cuts,  (b)  veal  carcasses  and  wholesale  cuts 
and  (c)  processed  products.  All  of  these  products,  includ- 
ing carcasses  and  wholesale  cuts,  are  products  processed 
from  agricultural  commodities  and  none  of  them  is  an 
agricultural  commodity. 

It  follows  that  in  any  case  the  approval  of  the  Secretary 
of  Agriculture  to  establishment  of  maximum  prices  for 
sides  of  beef  was  and  is  unnecessary. 

Conclusion. 

For  the  reasons  stated,  it  is  respectfully  submitted  that 
the  judgment  of  the  court  below  should  be  affirmed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney. 

James  M.  Carter, 

Ray  H.  Kinnison, 

Assistant  United  States  Attorneys. 

Fleming  James,  Jr., 

Director,  Litigation  Division; 

David  London, 

Chief,  Appellate  Branch; 

Edward  H.  Hatton, 
Attorney, 

Office  of  Price  Administration, 
Washington,  D.  C, 

On  Brief  for  Appellee. 
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Aron  Rosensweig  and  Abe  Rosensweig, 
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vs. 

United  States  of  America, 

Appellee. 


APPELLANTS'  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Curtis  D.  Wilbur,  Presiding  Judge,  and 
to  the  Associate  Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  appellants  in  the  above  entitled  cause  (No.  10,540) 
respectfully  petition  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  its  Presiding  Judge  and 
Associate  Judges,  to  grant  a  rehearing  upon  the  follow- 
ing grounds: 

(1)  The  Court  has  erroneously  decided  that  there  is 
nothing  on  the  face  of  Revised  Maximum  Price  Regula- 
tion No.  169  to  indicate  that  the  Secretary  of  Agricul- 
ture has  not  approved  it. 
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(2)  The  Court  has  erroneously  decided  that  there  is  no 
requirement  of  law  that  it  appear  on  the  face  of  Revised 
Maximum  Price  Regulation  No.  169  that  approval  thereof 
by  the  Secretary  of  Agriculture  has  been  had. 

(3)  The  Court  has  erroneously  decided  that  Appel- 
lants' claim  that  Revised  Maximum  Price  Regulation  No. 
169  did  not  become  effective  and  enforcible  is  no  more 
than  a  claim  that  said  Regulation  is  invalid. 

(4)  The  Court  has  erroneously  decided  that  no  error 
was  committed  by  the  trial  court  in  overruling  appel- 
lants' motion  for  permission  to  withdraw  their  pleas  of 
"guilty"  and  re-enter  their  former  pleas  of  "not  guilty." 
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ARGUMENT. 

I. 

Revised  Maximum  Price  Regulation  No.  169  Shows 
on  Its  Face  That  It  Was  Not  Approved  as  Re- 
quired by  Section  3(e)  of  the  Emergency  Price 
Control  Act. 

In  its  opinion  herein  this  Honorable  Court  stated  that: 
"There  is  nothing  on  the  face  of  the  Regulation  to 
indicate  that  the   Secretary  of  Agriculture  has  not 
approved  it,     *     *     *." 

This  statement  of  the  Court  does  not  take  into  considera- 
tion the  requirement  of  law  that  all  Regulations  promul- 
gated by  the  Price  Administrator  must,  before  they  can 
become  effective,  be  published  in  the  Federal  Register,  and 
that  when  so  published  it  will  be  presumed  that  the  copy 
published  therein  is  a  true  copy  of  the  original  thereof. 
(Sections  305  and  307  of  Title  44  U.  S.  C.  A.) 

In  this  connection.  Section  307  of  Title  44  U.  S.  C.  A. 
provides,  in  part,  as  follows: 

"The  publication  in  the  Federal  Register  of  any 
document  shall  create  a  rebuttable  presumption 
*  *  *  (c)  that  the  copy  contained  in  the  Federal 
Register  is  a  true  copy  of  the  original;    *     *     *." 

The  copy  of  Revised  Maximum  Price  Regulation  No. 
169  published  in  the  Federal  Register  (hereinafter  re- 
ferred to  as  Regulation  No.  169)  must  therefore  be  pre- 
sumed to  be  a  true  copy  of  the  original  promulgated  by 
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the  Administrator.  The  copy  published  in  the  Federal 
Register  shows  on  its  face  that  it  was  not  signed  by  the 
Secretary  of  Agriculture  or  by  the  War  Food  Adminis- 
trator, and  hence  it  must  be  presumed  that  the  original 
thereof  was  not  signed  by  either  of  said  officials.  In 
turn,  this  creates  a  presumption  that  the  original  Regula- 
tion was  not  approved  by  said  officials,  or  either  of  them, 
as  required  by  the  Act. 

It  should  be  noted  that  Regulation  No.  169  is  an  act 
of  administrative  legislation.  It  is  analogous  to  an  Act  of 
Congress;  and  it  was  issued  under  a  specific  delegation  of 
legislative  power  by  the  Congress  to  the  Price  Admin- 
istrator and  the  Secretary  of  Agriculture  in  so  far  as 
agricultural  commodities  are  concerned.  The  Congress 
saw  fit  to  require  the  joint  action  of  the  Price  Adminis- 
trator and  the  Secretary  of  Agriculture  in  the  fixing  of 
maximum  prices  for  agricultural  commodities,  and  neither 
of  those  officials  alone  has  power  to  promulgate  Regula- 
tions fixing  such  prices  without  the  action  or  approval  of 
the  other.  It  was  the  obvious  purpose  of  Congress  to 
require  such  joint  action  before  this  administrative  legis- 
lation could  lawfully  be  enacted  or  become  effective  as 
law. 

The  requirement  of  the  Act  that,  as  to  agricultural 
commodities  a  Regulation  issued  by  the  Price  Adminis- 
trator must  have  the  ''prior  approval"  of  the  Secretary  of 
Agriculture  before  it  can  become  effective  is  mandatory. 
That  requirem.ent  is  as  absolute  as  the  constitutional  re- 
quirement that  an  Act  of  Congress  must  be  passed  by  both 
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the  House  of  Representatives  and  the  Senate  before  it 
can  become  law.  It  is  as  absolute  as  the  constitutional 
requirement  that  a  treaty  negotiated  by  the  President 
must  be  approved  by  the  Senate  before  it  can  become 
effective. 

It  is  not  contended  by  Appellee  that  Regulation  No. 
169  was  approved  by  the  Secretary  of  Agriculture  or  by 
the  War  Food  Administrator.  The  burden  of  appellee's 
argument  throughout  this  case  has  been  that  a  side  of 
beef  is  not  an  agricultural  commodity  and  that  therefore 
approval  of  the  Regulation  by  the  Secretary  of  Agricul- 
ture was  not  necessary.  But  this  argument  ignores  the 
provisions  and  definitions  contained  in  the  Regulation 
and  Act.  (See  Appellants'  Supp.  Br.,  pp.  5-11,  and  the 
authorities  there  cited.)  Moreover,  it  affirmatively  ap- 
pears from  the  official  proceedings  of  a  Congressional 
Committee  that  Regulation  No.  169  was  not  approved  by 
the  Secretary  of  Agriculture  or  by  the  War  Food  Ad- 
ministrator prior  to  the  publication  thereof  in  the  Federal 
Register,  or  at  any  other  time.  (See  Hearings  before  the 
Special  Subcommittee  of  the  House  Committee  on  Agri- 
culture, Thursday,  October  28,  1943:  Specifically,  the 
testimony  of  Dr.  Richard  B.  Gilbert,  Chief  Economist  of 
the  Office  of  Price  Administration.) 

For  these  reasons  Regulation  No.  169  did  not  become 
effective  as  to  agricultural  commodities,  and  hence  the 
alleged  violation  thereof  did  not  constitute  an  offense 
against  the  laws  of  the  United  States. 


IL 

It  Is  Settled  Law  That  Legislative  Bills  Shall  Be 
Signed  by  the  Executive  as  Evidence  of  His  Ap- 
proval Thereof. 

It  is  clear  that  an  administrative  Regulation,  such  as 
is  here  involved,  is  legislation  and  is  the  equivalent  of  an 
Act  of  Congress.  As  such  legislation  it  is  on  general 
principles  subject  to  the  same  rules  and  requirements  for 
the  approval  thereof  that  are  applicable  to  Acts  of  Con- 
gress and  State  Legislatures.  The  "prior  approval"  of  a 
Regulation,  relating  to  an  agricultural  commodity,  before 
it  can  become  effective,  is  comparable  to  the  approval  of 
Acts  of  Congress  by  the  President,  or  to  the  approval  of 
legislation  by  the  Governor  of  a  State.  As  to  these,  it  is 
the  general  rule  that  "approval"  thereof  must  appear  by 
the  signature  of  the  chief  executive.  Brief  reference  to 
the  authorities  so  shows. 

In  25  R.  C.  L.  886,  Section  136,  the  general  rule  here 
applicable  is  stated  as  follows: 

"The  constitutions  of  the  United  States  and  nearly 
all  the  states  contain  provisions  to  the  effect  that 
every  bill  which  shall  have  passed  both  houses  of  the 
legislature  shall  be  presented  to  the  chief  executive; 
//  he  approves  he  shall  sign  it  .  .  ."  (Italics 
ours.) 

To  the  same  effect  are  50  Am.  Jur.  107,  Section  105;  50 
C.  /.  582,  Section  110. 

The  rule  stated  by  the  text  writers,  supra,  is  peculiarly 
applicable  to  federal  legislation  because  of  constitutional 
provisions  and  requirements.  These  provisions  and  re- 
(luirements  set  a  pattern  for  the  approval  of  all  federal 
legislation. 
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The  Constitution  of  the  United  States  (Art.  I,  Section 
7,  clause  2)  provides  that  after  passage  of  a  bill  by  both 
houses  of  Congress  it  shall  be  presented  to  the  President 
and  "if  he  approves  he  shall  sign  it."  This  provision  is 
mandatory.  (Gardner  v.  Collector,  6  Wall.  506,  18  L. 
Ed.  890.)  No  other  method  of  approval  of  federal  leg- 
islation is  provided  by  the  Constitution. 

The  Constitution  of  the  State  of  California  contains  a 
like  provision  which  was  construed  by  the  Supreme  Court 
of  that  State  in  the  case  of  Liikens  v.  Nye,  156  Cal.  498. 
In  that  case  the  Court  said,  at  page  503 : 

*Tf  he  approves  a  proposed  bill,  his  duty  requires 
him  to  sign  it  as  evidence  of  his  approval 
His  (the  Governor's)  signature,  when  it  is  shown 
to  have  been  attached,  is  the  exclusive  and  conclusive 
evidence  of  his  unqualified  approval,  and  the  result 
being  law,  no  evidence,  nor  the  judgment  of  any 
court  can  be  allowed  to  modify  or  change  its  terms 
or  effect,  or  prevent  or  impair  its  complete  operative 
force." 

The  constitutional  provisions  referred  to  were  designed 
to  prevent  doubt  and  uncertainty  as  to  whether  each  and 
every  step  necessary  to  enact  legislation  was  duly  taken, 
so  that  the  public  and  the  courts  may  know  that  what 
purports  to  be  law  is  indeed  the  law.  No  good  reason 
can  be  adduced  for  excepting  administrative  legislation 
from  the  operation  of  the  rule  invoked.  On  the  contrary, 
reason  as  well  as  authority  demands  that  administrative 
legislation  shall  be  subject  to  the  provisions  and  re- 
quirements of  the  Constitution  relating  to  the  passage 
and  approval  of  congressional  legislation. 


It  should  again  be  noted,  in  this  connection,  that  the 
Regulation  shows  on  its  face  that  it  was  not  approved 
by  the  Secretary  of  Agriculture  or  War  Food  Adminis- 
trator. Moreover,  the  official  proceedings  of  the  Special 
Subcommittee  of  the  House  Committee  on  Agriculture 
supply  ample  evidence  that  Regulation  No.  169  was  not 
approved  as  required  by  Section  3(e)  of  the  Act  (supra). 

III. 

The  District  Court  and  This  Court  Have  Jurisdiction 
to  Determine  That  Regulation  No.  169  Did  Not 
Become  Effective  as  to  Agricultural  Commodities. 

In  the  several  briefs  filed  herein  prior  to  the  decision 
of  the  Supreme  Court  of  the  United  vStates  in  Yakus  v. 

United  States, U.  S ,  88  L.  Ed.  (Adv.)  653,  a 

considerable  portion  of  the  arguments  of  appellants  and 
appellee  was  upon  the  question  of  the  constitutional 
validity  of  the  Emergency  Price  Control  Act  and  Re- 
vised Maximum  Price  Regulation  No.  169.  Following 
that  decision  appellants  filed  a  supplemental  brief  upon 
the  questions  remaining  in  this  case.  One  of  the  points 
discussed  therein  was  that 

"Revised  Maximum  Price  Regulation  No.  169  (7 
Fed.  Reg.  10381),  if  otherwise  valid  and  effective, 
does  not  cover  and  is  without  application  to  the  of- 
fense charged  in  Count  I  of  the  Information."  (Ap- 
pellants' Supp.  Br.  p.  5.) 

The  gist  of  appellants'  argument  upon  that  proposition 
was  that  Regulation  No.  169  did  not  become  effective 
as  to  agricultural  commodities,  because  it  was  not  ap- 
proved by  the  Secretary  of  Agriculture  or  by  the  War 
Food  Administrator,  as  required  by  Section  3(e)   of  the 


Emergency  Price  Control  Act.  And,  in  this  connection 
appellants  showed  that  a  side  of  beef  or  "beef  carcass" 
(such  as  they  were  charged  with  selling  at  a  price  in  ex- 
cess of  the  price  alleged  to  have  been  fixed  by  the  Price 
Administrator),  is  an  agricultural  commodity.  (Appel- 
lants' Supp.  Br.  pp.  5-11.) 

In   disposing   of    this    proposition    and    argument    this 
Honorable  Court  said   (Opinion  p.   5)  : 

"It  (Regulation  No.  169)  may  or  may  not  have 
been  approved,  but  that  is  not  here  pertinent  for  we 
are  of  the  opinion  that  appellants'  claim  that  the 
Regulation  did  not  become  enforcible  is  no  more  than 
a  claim  that  the  Regulation  is  invalid.  *  *  *  jj^^ 
district  court  and  this  circuit  court  of  appeals  have 
no  jurisdiction  to  consider  the  contention  thai  the 
Regulation  in  invalid.  Yakus  v.  United  States,  Case 
No.  374,  decided  by  the  Supreme  Court  March  27, 
1944,  U.  S " 

Appellants  earnestly  insist  that  in  so  deciding  this 
Honorable  Court  has  failed  to  consider  the  distinction 
between  a  Regulation  that  is  constitutionally  invalid  and 
a  Regulation  that  never  came  into  existence  for  some 
other  reason.  Let  us  illustrate,  if  possible,  this  distinc- 
tion. If  a  Bill  of  Congress  is  passed  by  the  House  but 
is  not  passed  by  the  Senate  it  simply  does  not  come  into 
existence  as  a  law.  For  a  Court  to  so  hold  would  in  no 
sense  involve  deciding  that  the  provisions  thereof  are 
constitutionally  invalid. 

It  may  be  urged,  however,  that  for  the  Court  to  hold 
that  the  Regulation  never  came  into  legal  existence  would 
be  to  hold  that  it  is  "invalid"  within  the  purview  of  the 
decision  of  the  Supreme  Court  in  Yahis  v.  United  States, 
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supra.  We  do  not  believe  that  the  Yak  us  decision  is  that 
inclusive,  or  that  it  is  applicable  to  every  conceivable  kind 
of  invalidity  of  a  Price  Regulation.  Of  great  significance 
in  this  connection  is  the  following  statement  of  the  Su- 
preme Court  in  the  Yakus  Case  ( U.  S ,  88  L. 

Ed.  672) : 

"We  have  no  occasion  to  decide  whether  one 
charged  with  criminal  violation  of  a  duly  promul- 
gated price  regulation  may  defend  on  the  ground 
that  the  regulation  is  unconstitutional  on  its  face. 
*  *  *  There  is  no  contention  that  the  present 
regulation  is  void  on  its  face,  petitioners  have  taken 
no  step  to  challenge  its  validity  by  the  procedure 
which  was  open  to  them  and  it  does  not  appear  that 
they  have  been  deprived  of  the  opportunity  to  do  so. 
Even  though  the  statute  should  be  deemed  to  require 
it,  any  ruling  at  the  criminal  trial  which  would  pre- 
clude the  accused  from  showing  that  he  had  had  no 
opportunity  to  establish  the  invalidity  of  the  regula- 
tion by  resort  to  the  statutory  procedure,  would  be 
reviewable  on  appeal  on  constitutional  grounds.  It 
will  be  time  enough  to  decide  questions  not  involved 
in  this  case  when  they  are  brought  to  us  for  decision, 
as  they  may  be,  whether  they  arise  in  the  Emergency 
Court  of  Appeals  or  in  the  district  court  upon  a 
criminal  trial."     (Italics  ours.) 

If,  as  may  be  contended  by  appellee,  the  Supreme 
Court's  decision  was  intended  to  prevent  a  defendant  in  a 
criminal  prosecution  from  defending  on  the  ground  that 
the  Regulation  is  unconstitutional,  or  void,  on  its  face,  then 
the  above  quoted  language  of  the  Court  is  not  only  pure 
dictum  but  is  also  utterly  meaningless  and  confusing.     It 
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can  hardly  be  presumed  that  the  Supreme  Court  would 
gratuitously  inject  into  its  opinion  such  a  statement  with- 
out good  reason  for  so  doing,  but  whatever  meaning  may 
be  attributed  to  the  statement  of  the  Court,  supra,  it  can- 
not be  questioned  that  the  Court  intended  to  and  did  re- 
serve for  future  decision,  when  the  occasion  should  prop- 
erly arise,  the  right  of  a  defendant  on  trial  for  violation 
of  a  Price  Regulation  to  defend  on  the  ground  that  it  is 
unconstitutional,  or  void,  on  its  face.  Therefore,  that 
question  is  wide  open  for  decision  at  this  time. 

It  should  be  noted  in  the  Yakus  Case  there  was  no 
contention  that  the  regulation  was  void  on  its  face,  or 
that  it  was  not  duly  promulgated.  There  was  only  the 
contention  that  both  the  Act  and  the  Regulation  were 
constitutionally  invalid. 

In  the  case  at  bar  appellants  have  contended  at  all 
times  that  Regulation  No.  169  never  became  effective  be- 
cause it  was  not  duly  promulgated — that  is,  it  was  not 
approved  by  the  Secretary  of  Agriculture  before  its  at- 
tempted promulgation  by  the  Price  Administrator  as  re- 
quired by  law.  Therefore,  the  regulation  is  void  on  its 
face  and  may  be  challenged  under  the  reservations  made 
by  the  Supreme  Court  in  the  Yakus  decision,  supra. 

It  is  apparent  that  if  the  Supreme  Court  had  believed 
that  the  validity  of  a  Regulation,  void  on  its  face,  could 
not  be  challenged  by  a  defendant  charged  with  the  viola- 
tion thereof  in  a  criminal  proceeding,  it  could  have  so 
held.  The  meaning  of  the  Court's  statement  reserving 
that  question  for  future  decision  is  therefore  important. 
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As  bearing  upon  the  meaning  of  the  quoted  language 
of  the  majority  opinion  is  the  statement  of  Mr.  Justice 
Rutledge  in  his  dissenting  opinion,  in  which  Mr.  Justice 
Murphy  concurred.     It  was  there  said  (88  L.  Ed.  691): 

"From  what  has  been  said  it  seems  clear  that 
Congress  cannot  forbid  the  enforcing  court,  exercis- 
ing the  criminal  jurisdiction,  to  consider  the  consti- 
tutional validity  of  an  order  (Regulation)  invalid  on 
its  face.  Any  other  view  would  permit  Congress  to 
compel  the  courts  to  enforce  unconstitutional  laws." 
(Italics  ours.) 

And,  we  may  well  add,  that  "any  other  view  would  per- 
mit Congress  to  compel  the  courts  to  enforce"  a  Regula- 
tion that  never  came  into  existence,  or  that  is  void  on  its 
face. 

It  is  well  settled  that  an  unconstitutional  statute,  or  a 
wholly  void  statute,  is  as  inoperative  as  if  it  had  never 
been  passed,  and  the  courts  are  not  bound  to  enforce  it. 
The  same  is  true  of  an  administrative  order  or  Regula- 
tion which  is  void  on  its  face,  for  certainly  in  this  re- 
spect a  mere  administrative  order  could  have  no  higher 
standing  before  the  courts,  or  in  law,  than  an  act  of 
the  legislature. 

In  6  R.  C.  L.  117,  Section  117,  it  is  said: 

"The  general  rule  is  that  an  unconstitutional  stat- 
ute, though  having  the  form  and  name  of  law,  is  in 
reality  no  law,  but  is  wholly  void,  and  in  legal  con- 
templation is  as  inoperative  as  if  it  had  never  been 
passed.  Since  an  unconstitutional  law  is  void,  it 
imposes  no  duties  and  confers  no  power  or  authority 
on  any  one;  it  affords  no  protection  to  any  one,  and 
no  one  is  bound  to  obey  it,  and  no  courts  are  bound 
to  enforce  it." 
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Many  cases,  both  State  and  F'ederal,  are  cited  in  support 
of  the  textual  statement,  supra.  See,  especially,  United 
States  V.  Realty  Company,  163  U.  S.  427,  41  L.  Ed.  215; 
Chicago,  I.  &  L.  R.  Co.  v.  Hackett,  228  U.  S.  559,  57 
L.  Ed.  966.  In  the  latter  case  the  Supreme  Court  said 
(57  L.  Ed.  969): 

"That  act  was  therefore  as  inoperative  as  if  it 
had  never  been  passed,  for  an  unconstitutional  act 
is  not  law,  and  can  neither  confer  a  rig-ht  or  im- 
munity nor  operate  to  supersede  any  existing  valid 
law.  Norton  v.  Shelby  County,  118  U.  S.  425,  442, 
30  L.  Ed.  178,  186,  6  Sup.  Ct.  Rep.  lU,  Ex  parte 
Sicbold,  100  U.  S.  371,  376,  25  L.  Ed.  717,  719." 

IV. 

This  Court  Has  Erroneously  Decided  That  No  Error 
Was  Committed  by  the  Trial  Court  in  Overruling 
Appellants'  Motion  for  Permission  to  Withdraw 
Pleas  of  Guilty  and  Re-enter  Pleas  of  Not  Guilty, 
and  for  a  New  Trial. 

It  is  apparent  that  the  majority  opinion  is  based,  in 
large  measure,  upon  a  misconception  of  the  facts  in  evi- 
dence. This  misconception  clearly  appears  from  the  fol- 
lowing statements  in  the  opinion  (pp.  6,  7)  : 

"There  was  testimony  to  the  effect  that  before  the 
pleas  of  guilty  were  entered  the  report  of  the  Pro- 
bation Officer's  recommendations  were  read  to  the  at- 
torney for  appellants.  .  .  .  The  attorney  for  the 
appellants  denied  that  the  recommendations  of  the 
Probation  Officer  had  been  read  to  him  before  the 
pleas  of  guilty  were  entered.  The  resolving  of  the 
conflicting  evidence  was  within  the  discretion  of  the 
trial  court." 
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If,  as  this  language  implies,  the  decision  of  this  Court 
rests  upon  the  assumption  that  appellants  pleaded  guilty 
with  full  knowledge  of  the  recommendations  of  the  Pro- 
bation Officer,  then  it  has  no  basis  in  fact  whatsoever. 
The  record  shows  that  appellants  pleaded  not  guilty  on 
August  2,  1943  [R.  13-14] ;  that  after  some  negotiations 
with  the  United  States  Attorney  and  OPA  Attorneys, 
they  changed  their  pleas  to  guilty  as  to  Counts  I  and  III 
on  August  11,  1943  [R.  15-16];  that  the  trial  court  re- 
ferred the  matter  to  the  Probation  Officer  on  the  same 
day,  that  is,  August  11,  1943  [R.  15] ;  and  that  the  report 
was  filed  on  or  about  August  30,  1943  [R.  78-79].  It 
thus  unmistakably  appears  that  the  Probation  Officer's  re- 
port was  not  made  until  approximately  two  weeks  after 
pleas  of  guilty  had  been  entered.  In  so  far,  therefore, 
as  the  Court's  opinion  rests  upon  the  language  of  the 
opinion  quoted,  supra,  it  is  clearly  erroneous. 

The  Record  Shows  That  There  Was  an  Understanding  and 
Agreement  Between  Appellants  and  the  Government 
That  Only  Moderate  Fines  and  No  Sentence  of  Imprison- 
ment Would  Be  Imposed. 

It  is  not  necessary  here  to  restate  in  detail  the  evidence 
about  the  understanding  and  agreement  which  induced 
appellants  to  change  their  pleas  from  not  guilty  to  guilty. 
But  reference  to  the  affidavit  of  Mr.  Kinnison,  Assistant 
United  States  Attorney,  is  alone  sufficient  to  show  that 
the  understanding  and  agreement  relied  on  was  reached. 
[See  R.  75-80.]  Mr.  Kinnison  testified  that  he  talked 
with  appellants'  counsel  on  August  6,  1943,  again  on 
August  7,  1943,  and  on  August  10,  1943,  about  the  pro- 
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posed  change  in  pleas.     Mr.   Kinnison  testified    [R.   78] 
that  on  August  10,  1943: 

"Your  affiant  advised  Mr.  Preston  that  it  was  the 
custom  of  that  (United  States  Attorney's)  office  not 
to  recommend  a  specific  amount  as  to  a  fine.  Mr. 
Preston  then  requested  your  affiant  to  discuss  the 
matter  with  the  probation  office  and  advised  him 
thereof. 

"Thereafter,  on  the  same  day,  your  affiant  talked 
to  Mr.  Meader,  of  the  probation  department,  giving 
him  the  facts  of  the  case  and  stating  that  Mr. 
Preston  had  suggested  the  amount  of  Five  Hundred 
($500.00)  Dollars  as  being  a  reasonable  amount  to 
fine  the  defendants.  Mr.  Meader  stated  that  upon 
the  facts  stated,  if  the  defendants  had  no  prior 
record,  'and  all  other  things  being  equal,'  the  proba- 
tion office  would  undoubtedly  recommend  a  'moderate 
fine.'  Thereafter,  on  the  same  day  (August  10, 
1943)  your  affiant  called  Mr.  Preston  on  the  tele- 
phone and  repeated  to  him  the  statements  made  by 
Mr.  Meader.  Arrangements  were  then  made  to  ad- 
vance the  case  upon  the  calendar  for  defendants  to 
change  their  plea.'* 

The    following    day,    August    11,    1943,    the    defendants 
changed  their  pleas  on  Counts  I  and  III. 

Under  Mr.  Kinnison's  evidence  alone,  it  cannot  be 
doubted  that  he  transmitted  to  the  Probation  Officer  the 
^'suggestion"  of  appellants'  counsel  and  that  defendants 
be  fined  a  total  of  $500.00  on  Counts  I  and  III,  and  that 
the  Probation  Officer  agreed  to  recommend  such  a  fine  if 
defendants  had  no  prior  criminal  record.  Nor  can  it  be 
doubted  that  Mr.  Kinnison  transmitted  said  agreement  of 
the  Probation  Officer  to  Appellants'  counsel  and  that  on 
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the  basis  thereof  "arrangements  zvere  then  made  .  .  . 
to  change  their  pleas"  the  folloimng  day.  Moreover,  it 
cannot  be  doubted  that  a  sentence  of  imprisonment  was 
never  contemplated  by  the  United  States  Attorney,  or  by 
the  Probation  Officer,  or  by  appellants  and  their  attorneys. 
Indeed,  imprisonment  was  specifically  excluded  from  all 
conversations  and  negotiations. 

The  United  States  Attorney  and  the  Probation  Officer  Failed 
to   Live   Up   to   the   Understanding   and   Agreement. 

The  record  shows  that  the  Probation  Officer  recom- 
mended [R.  79] : 

"Because  of  the  clear  past  record  of  these  defend- 
ants, penitentiary  sentence  is  not  recommended.  It 
is  recommended  that  they  be  given  a  heavy  fine  and 
placed  on  probation." 

This  was  a  violation  of  the  understanding  and  agreement 
that  "the  probation  office  would  undoubtedly  recommend 
a  'moderate  fine.'  "  A  fine  of  $1,000.00  for  each  defend- 
ant is  obviously  not  moderate,  but  exceedingly  heavy.  It 
was  certainly  in  violation  of  what  Mr.  Kinnison  told  ap- 
pellants' attorneys  the  Probation  Officer  had  agreed  to 
recommend  to  the  trial  court. 

It  should  be  observed  that  the  Probation  Officer's  rec- 
ommendation refers  to  "the  clear  past  record  of  these  de- 
fendants." This  finding  required  that  in  conformity  with 
the  agreement,  the  Probation  Officer  recommend  a  "mod- 
erate" fine,  or  specifically  the  aggregate  fine  of  $500.00 
for  both  defendants,  since  the  change  of  pleas  was  based 
upon  the  Probation  Officer's  agreement  to  recommend 
that  amount  if  defendants  "had  no  prior  record." 
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The  Trial  Court  Disregarded  the  Probation  Officer's  Recom- 
mendation  and    the    Agreement    in    Material    Respects. 

While  it  is  manifest  that  the  Probation  Officer  did  not 
keep  the  agreement  made,  it  is  also  manifest  that  the 
trial  court  entirely  disregarded  it  in  the  imposition  of  a 
jail  sentence  upon  defendant  Aron  Rosensweig  and  fines 
upon  both  defendants  greatly  in  excess  of  the  amount 
agreed  on. 

It  is  conceded  that  the  trial  court  had  both  power  and 
discretion  to  disregard  recommendations  of  counsel  and 
the  Probation  Officer.  But  where,  as  here,  it  clearly  ap- 
peared that  the  defendants  had  changed  their  pleas  of  not 
guilty  to  guilty  upon  the  agreement  or  promise  of  Gov- 
ernment Officers  to  recommend  sentences  involving  only 
moderate  fines  and  no  imprisonment,  it  was  an  abuse  of 
discretion  for  the  trial  court  to  refuse  permission  to  de- 
fendants to  change  their  pleas  if  the  court  intended  to 
disregard  both  the  recommendations  and  the  agreement. 

Under  These  Facts  the  Trial  Court  Should  Have  Permitted 
Defendants  to  Withdraw  Their  Pleas  of  Guilty,  and 
Should  Have  Granted  a  New  Trial. 

In  numerous  cases,  where  the  facts  were  not  more  fa- 
vorable to  the  defendants  involved,  the  Courts  have  held 
that  it  was  error  and  an  abuse  of  discretion  for  the  trial 
court  to  refuse  leave  to  withdraw  pleas  of  guilty  and  sub- 
stitute therefor  pleas  of  not  guilty.  Some  of  these  cases 
have  been  cited  and  quoted  from  in  appellants'  several 
briefs  filed  herein.     See, 

United  States  v.  Fox,  130  F.  2d  56,  59; 

Kercltei^al  v.  United  States,  274  U.  S.  220,  71  L 
Ed.  1009; 

United  States  v.  Woody,  2  F.  2d  262; 
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Deutsch  V.  Adcrhold,  80  F.  2d  677,  678; 
Paris  V.  United  States,  137  F.  2d  300; 
Clemons  v.  United  States,  137  F.  2d  302; 
People  V.  Schwars,  201   Cal.  309; 
Caniarota  v.  United  States,  2  F.  2d  650,  651. 

See,  also,  Appellants'  Op.  Br.  pp.  19-23;  Appellants'  Rep. 
Br.  pp.  32-38;  and  Appellants'  Supp.  Br.  pp.  12-23,  for 
discussion  of  this  question. 

The  decision  of  the  Circuit  Court  of  Appeals  in  Ward 
V.  United  States,  (6  Cir.)  116  F.  (2d)  135,  is  also  square- 
ly in  point.  In  that  case  the  facts,  as  stated  by  the  Court, 
were  as  follows. 

"Appellant  *  *  *  was  indicted  for  violation  of 
the  mail  fraud  statute,  18  U.  S.  C.  A.  Section  338, 
and  for  conspiring  to  commit  that  offense  *  *  *^ 
He  first  pleaded  not  guilty  to  both  indictments.  Coun- 
sel for  the  United  States  thereafter  sought  to  induce 
him  to  change  his  pleas  and  testify  against  others 
considered  more  deeply  involved.  They  promised  to 
recommend  a  sentence  that  would  involve  no  impris- 
onment and  assured  appellant  that  pleas  of  guilty 
would  result  in  no  more  than  a  fine,  or  suspended 
sentence,  or  both,  though  they  said  they  could  not 
state  definitely  what  punishment  would  be  imposed. 
They  made  these  statements  in  good  faith  and  after 
discussion  with  the  trial  judge.  Relying  thereon,  ap- 
pellant entered  pleas  of  guilty,    *    *    *." 

Learning  later,  when  sentence  was  about  to  be  pro- 
nounced upon  him,  that  the  trial  court  did  not  intend  to 
follow  the  recommendations  of  government  counsel,  the 
appellant  Ward  asked  leave  to  withdraw  pleas  of  guilty 
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aned institute  therefor  pleas  of  not  guilty,  which  the  court 
refused.     The  Appellate  Court  said,  pp.  136,  137: 

"The  sole  question  here  presented  is  whether  it 
was  reversible  error  to  refuse  leave  to  withdraw  the 
pleas  of  guilty,  on  the  basis  of  which  the  foregoing 
sentences  were  imposed. 

"(1)  We  do  not  find  that  this  question  has  been 
decided  by  any  federal  appellate  court.  The  prevail- 
ing view,  however,  appears  to  be  that  the  trial  court's 
denial  of  leave  to  withdraw  a  plea  of  guilty  is  exam- 
inable on  review  to  determine  whether  such  denial  is 
in  accord  with  the  exercise  of  a  sound  judicial  dis- 
cretion. State  V.  Maresca,  85  Conn.  509,  83  A.  635 ; 
Gardner  v.  People,  106  111.  76;  Myers  v.  State,  115 
Ind.  554,  18  N.  E.  42;  Little  v.  Commonwealth,  142 
Ky.  92,  133  S.  W.  1149,  34  L.  R.  A.,  N.  S.,  257, 
Ann.  Cas.  1912D,  241;  State  v.  Hill,  81  W.  Va.  676, 
95  S.  E.  21,  6  A.  L.  R.  687. 

"(2)  It  is  not  error  to  refuse  leave  to  withdraw 
the  plea  if  the  defendant  fully  understood  his  rights, 
the  nature  of  the  charge  against  him,  and  the  conse- 
quences of  such  a  plea.  Miller  v.  State,  160  Ark. 
245,  254  S.  W.  487;  Pope  v.  State,  56  Fla.  81,  47 
So.  487,  16  Ann.  Cas.  972;  State  v.  Raponi,  32  Idaho 
368,  182  P.  855;  State  v.  Williams,  45  La.  Ann.  1356, 
14  So.  32;  Hubbell  v.  State,  41  Wyo.  275,  285  P. 
153.  On  the  other  hand,  it  is  error  to  deny  leave  to 
withdraw  the  plea  when  it  was  entered  because  of 
misunderstanding  of  its  efifect  or  because  of  misrep- 
resentation. Krolage  v.  People,  224  111.  456,  79  N. 
E.  570,  8  Ann.  Cas.  235 ;  Mounts  v.  Commonwealth, 
89  Ky.  274,  12  S.  W.  311,  11  Ky.  Law  Rep.  474; 
State  V.  Nicholas,  46  Mont.  470,  128  P.  543;  State 
v.  McAllister,  96  Mont.  348,  30  P.  2d  821.  There  is 
ample  precedent  among  the  state  court  decisions  for 
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the  view  that  it  is  reversible  error  to  refuse  leave  to 
withdraw  the  plea  under  circumstances  such  as  ap- 
pear in  the  case  at  bar.  Griffin  v.  State,  12  Ga.  App. 
615,  77  S.  E.  1080;  East  v.  State,  89  Ind.  App.  701, 
168  N.  E.  28;  State  v.  Stephens,  71  Mo.  535;  State 
V.  Cochran,  332  Mo.  742,  60  S.  W.  2d  1 ;  Sloan  v. 
State,  54  Okl.  Cr.  324,  20  P.  2d  917." 

The  court  concluded  that  the  trial  court  erred  in  refusing 
leave  to  withdraw  pleas  of  guilty,  citing  Griffin  v.  State, 
12  Ga.  App.  615,  77  S.  E.  1087  in  support  of  its  decision. 

In  Griffin  v.  State,  12  Ga.  App.  615,  77  S.  E.   1087, 
supra,  the  court  said: 

"It  was  discretionary  with  the  trial  judge  whether 
he  would  receive  the  plea  of  guilty  at  all.  If  he  knew 
that  it  was  entered  under  the  mistaken  belief,  engen- 
dered by  an  agreement  of  state's  counsel,  that  the 
punishment  would  be  less  than  the  maximum,  the 
plea  ought  not  to  have  been  received  until  the  ac- 
cused had  been  admonished  that  the  judge  would  not 
be  bound  by  any  such  agreement.  Of  course,  in  the- 
ory, the  accused  knew  that  this  was  true;  but  if  they, 
in  fact,  honestly  thought  the  agreement  would  be 
carried  out,  then  they  ought  to  have  relief  from  the 
plea.  If  the  state  is  not  bound  by  the  agreement  its 
counsel  made,  then  the  accused  ought  not  to  be  held 
to  their  waiver,  made  on  the  faith  of  such  agree- 
ment. That  the  accused  were  actually  misled  by  the 
representations  of  state's  counsel  is  undisputed,  and, 
as  illustrating  the  strong  conviction  of  these  able  and 
upright  attorneys  that  the  accused  had  been  misled 
by  their  statements,  when  the  trial  judge,  in  the  ex- 
ercise of  his  discretion,  refused  to  abide  by  their 
agreement,  they  retired  from  the  case  and  declined 
to  attempt  in  the  reviewing  court  to  sustain  the  sen- 
tences imposed  upon  the  accused." 
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The  Action  of  the  Trial  Court  in  Denying  Motions  to  Va- 
cate Judgments  Is   Reviewable  on  This  Appeal. 

In  the  concurring  opinion  it  is  indicated  that  the  abuse 
of  discretion  by  the  trial  court  is  not  reviewable  here  be- 
cause the  appeals  were  only  from  the  judgments.  This 
view  overlooks  the  fact  that  the  motion  to  vacate  judg- 
ments and  to  permit  withdrawal  of  pleas  and  to  substi- 
tute other  pleas  therefor  was  also  a  motion  for  a  new 
trial  and  as  such  is  reviewable  on  the  appeals  from  said 
judgments  under  Rule  3  of  Rules  of  Criminal  Procedure 
after  Plea  of  Guilty  or  Verdict  or  Finding  of  Guilt.  (18 
U.  S.  C.  A.  following  Section  688).  Proceedings  on  said 
motion  were  interlocutory  or  ancillary  to  the  judgments, 
hence  reviewable. 

Moreover,  there  is  a  conflict  in  the  opinions  of  this 

court  as   to   whether   orders   denying   motions   to   vacate 

judgments  are  final  and  appealable.     See  Republic  Supply 

Co.  of  California  v.  Richfield  Oil  Co.;  74  F.   (2d)  909, 

at  p.  910  where  this  Court  through  Judge  Wilbur,  said: 

"The  general  rule  is  that  no  appeal  will  lie  from 

an  order  denying  a  motion  to  vacate  or  modify   a 

judgment,    decree,    or    order."       (Citing    numerous 

cases). 

In  Bensen  v.  United  States,  93  F.  (2d)  749,  the  de- 
fendant attempted  to  appeal  from  a  motion  to  set  aside 
the  judgment  of  conviction  and  permit  her  to  withdraw 
plea  but  did  not  appeal  from  the  judgment  itself.  This 
Court,  through  Judge  Denman,  said,  at  p.  751: 

"It  is  conclusively  settled  that  a  ruling  upon  a 
motion  to  vacate  a  judgment,  made  in  the  same  term 
and  in  the  same  cause  in  which  the  challenged  judg- 
ment is  entered,  is  not  an  appealable  order."  (Cit- 
ing numerous  cases). 
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These  decisions  simply  mean  that  it  is  necessary  to  ap- 
peal from  the  judgment  in  order  to  present  issues  or  mat- 
ters interlocutory  or  ancillary  or  incidental  thereto  such 
as  the  motion  here  involved. 

The  Appellants,  therefore,  respectfully  petition  this 
Honorable  Court  to  grant  their  petition  for  a  rehearing, 
for  the  reasons  herein  stated  and  for  the  reasons  stated 
in  their  briefs  heretofore  filed. 

Respectfully  submitted, 

John  W.  Preston  and 
Samuel  Mirman, 

By  John  W.  Preston, 

Attorneys  for  Appellants. 


Certificate. 

We  do  hereby  certify  that,  in  our  judgment,  the  fore- 
going petition  for  rehearing  is  well  founded  and  we  do 
further  certify  that  said  petition  is  not  interposed  for  the 
purpose  of  delay. 

John  W.  Preston, 

Samuel  Mirman, 
Attorneys  for  Appellants. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

July  Term,  1942 

Be  It  Remembered,  That  on  the  16th  day  of  Sep- 
tember 1942,  there  was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  a 
complaint  in  words  and  figures  as  follows,  to  wit :  [1*] 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1389 

I.  BROMBERG, 

Plaintiff 

vs. 

WESTERN  UNION  TELEGRAPH  COMPANY, 
a  corporation. 

Defendant 

COMPLAINT 

The  plaintiff  complains  of  the  defendant  and  for 
cause  of  action  alleges : 

I. 

That  at  all  times  herein  mentioned  the  defendant 
was  and  is  a  foreign  corporation,  duly  authorized  to 
transact  business  in  the  State  of  Oregon  and  is  trans- 
acting business  in  said  State  as  a  telegraph  company 
and  with  its  principal  office  and  place  of  business  in 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


vs.  I.  Bromlx  r(j  3 

the  City  of  Portland,  Oregon;  that  in  connection 
with  its  hnsiness  in  the  State  of  Oregon  the  defend- 
ant emph)yed  numerous  persons  to  pick  up  and  de- 
liver messages  and  packages;  that  at  all  times  h(;rein 
mentioned,  one  Genevive  Cline  was  employed  by  the 
defendant  as  a  messenger  and  among  other  things, 
picked  up  and  delivered  messages  for  the  defendant 
at  hotels  and  business  houses  in  the  downtown  dis- 
trict of  Portland,  Oregon  and  that  at  the  time  of  the 
accident  hereinafter  referred  to  the  said  Genevive 
Cline  was  acting  in  the  course  of  her  employment 
for  the  defendant  and  in  the  furtherance  of  its  busi- 
ness. 

II. 
That  on  the  first  day  of  June,  1942  and  prior 
thereto  the  plaintiff  resided  at  the  Congress  Hotel  in 
Portland,  Oregon  and  on  said  date  was  standing  be- 
hind the  said  Genevive  Cline  near  the  main  desk  of 
said  hotel  in  the  lobby  thereof  awaiting  [2]  his  turn 
to  ask  for  his  mail.  That  said  Genevive  Cline,  then 
and  there  acting  for  and  on  behalf  of  the  defendant, 
carelessly,  recklessly  and  negligently  made  a  sudden 
and  abrupt  turn  from  said  desk  and  walked  directly 
into  and  against  the  plaintiff,  knocking  him  to  the 
floor  of  said  hotel  lobby  and  causing  the  injuries 
hereinafter  described. 

III. 

As  a  direct  and  ])roximate  result  of  the  careless- 
ness, recklessness  and  negligence  of  the  defendant 
through  its  said  employee  as  aforesaid  the  plaintiff 
sustained  a  fracture  of  the  neck  of  the  right  femur 
with  external  rotation  of  the  distal  fragment  and 
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some  coxa  vara  and  was  caused  to  suffer  physical  pain 
and  mental  anguish  and  to  become  lame  and  disabled 
and  was  required  to  be  hospitalized  and  to  be  at- 
tended by  physicians  and  to  be  operated  upon,  and 
the  plaintiff  has  been  disabled  and  under  medical 
treatment  and  hospitalized  ever  since  and  will  be  for 
an  indefinite  time  in  the  future  all  to  his  general 
damage  in  the  sum  of  $7500.00. 

IV. 

That  by  virtue  of  said  injuries  the  plaintiff  has 
been  caused  to  incur  expenses  for  hospital,  nursing, 
physicians,  x-rays,  rest  home,  ambulance  and  wheel- 
chair in  the  sum  of  $1,413.70  to  date  which  the  plain- 
tiff claims  as  special  damages. 

V. 

That  this  controversy  is  between  citizens  of  dif- 
ferent states  and  the  amount  involved  exceeds  the 
sum  of  $3000.00,  exclusive  of  interests  and  costs. 

Wherefore,  plaintiff  prays  judgment  against  the 

defendant  for  the  sum  of  $7500.00,  general  damages 

and  the  further  sum  of  $1,413.70,  special  damages 

and  for  his  costs  and  disbursements  herein  incurred. 

WILBUR,  BECKETT, 

HOWELL  &  OPPENHEIMER 
By :  ROBERT  T.  MAUTZ 

Attorneys  for  Plaintiff 

1001  Board  of  Trade  Building 

Portland,  Oregon 

[Endorsed] :     Filed  September  16, 1942.  [3] 
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And  Afterwards,  to  wit,  on  tlie  2nd  day  of  March, 
1943,  there  was  duly  Filed  in  said  Court,  an  amended 
answer  in  words  and  figures  as  follows,  to  wit :  [4] 

[Title  of  District  Court  and  Cause.] 
AMENDED  ANSWER 
Defendant  answers  the  complaint  as  follows: 

FIRST  DEFENSE 

I. 

Admits  the  allegations  of  paragraph  I. 

II. 

Answering  paragraph  II,  admits  that  portion 
thereof  down  to  and  including  the  word  ''mail"  in 
line  1  on  page  2;  and  denies  the  remainder  of  said 
paragraph. 

III. 

Denies  the  allegations  of  paragraph  III. 

IV. 

Answering  paragraph  IV  states  that  it  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  of  said  paragraph, 
and  therefore  denies  the  same. 

V. 

Admits  the  allegations  of  paragraph  V. 

SECOND  DEFENSE 

The  plaintiff  w^as  guilty  of  negligence  which  con- 
tributed to   and  proximately  caused  any  injuries 
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which  he  may  have  suffered  at  the  time  and  place 
complained  of,  in  that  he  carelessly  and  negligently, 
without  warning  or  notice  of  any  kind  to  the  mes- 
senger Genevieve  Cline,  i^laced  himself  in  and  re- 
mained in  such  a  position  in  relation  to  her  as  to 
cause  her  to  come  in  contact  with  him  when  she 
turned  to  leave  her  position  at  the  desk  at  the  Con- 
gress Hotel.  [5] 

Wherefore   defendant   prays  that  plaintiff  take 
nothing  by  his  complamt  and  that  defendant  have 
judgment  for  its  costs  and  disbursements. 
SIMON,  GEARIN, 

HUMPHREYS  &  FREED 
EDGAR  FREED 

Attorneys  for  Defendant 
1111  Failing  Building 
Portland,  Oregon 

State  of  Oregon 

County  of  Multnomah — ss. 

Due  service  of  the  within  Amended  Answer  is 
hereby  accepted  in  Multnomah  County,  Oregon  this 
2nd  day  of  March,  1943  by  receiving  a  copy  thereof, 
duly  certified  to  as  such  by  Edgar  Freed  of  Attor- 
neys for  Defendant. 

ROBERT  T.  MAUTZ 

Of  Attorneys  for  Plaintiff 

[Endorsed]  :     Filed  March  2, 1943.  [6] 
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And  Aftorwai-ds,  to  wit,  on  Thursday,  tlio  lltb  day 
of  Marcli,  194:3,  the  same  bein^  the  10th  Judicial  day 
of  the  Regular  March  Term  of  said  Court;  present 
the  Honorable  Claude  McColloch,  United  States 
District  Judge,  presiding,  the  following  proceedings 
were  had  in  said  cause,  to  wit :  [7] 

[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 
APPEARANCES 

Attorneys  for  plaintiff : 

Robert  T.  Mautz  (Wilbur,  Beckett,  Howell 
&  Oppenheimer). 

Attorneys  for  Defendant : 

Edgar  Freed  (Simon,  Gearin,  Humphreys 
&  Freed). 

NATURE  OF  ACTION 

This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  through  the  alleged 
negligence  of  the  defendant  acting  by  an  employee. 

STATEMENT  OF  THE  CASE 

On  the  1st  day  of  June,  1942,  the  plaintiff,  an  eld- 
erly man,  resided  at  the  Congress  Hotel  in  Portland, 
Oregon.  On  said  date  the  defendant  employed  one 
Genevieve  Cline,  among  others,  as  a  messenger  in 
Portland,  Oregon.  In  connection  with  her  duties  for 
the  defendant,  the  said  Genevieve  Cline  picked  up 
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and  delivered  messages  for  the  defendant  at  hotels 
and  business  houses  in  the  downtown  district  of 
Portland,  Oregon. 

On  the  date  aforesaid,  the  said  Genevieve  Cline, 
while  engaged  in  the  scope  of  her  duties  for  the  de- 
fendant, was  standing  at  the  main  desk  in  the  lobby 
of  said  Congress  hotel,  either  picking  up  or  deliver- 
ing a  telegram  or  other  message  of  some  sort.  The 
plaintiff  at  said  time  was  standing  to  the  rear  of 
the  said  Genevieve  Cline,  either  directly  behind  her 
or  a  bit  to  one  side,  and  was  waiting  to  step  to  said 
main  desk  and  ask  for  his  mail.  [8]  After  leaving  her 
position  at  said  hotel  desk,  as  aforesaid,  the  said 
Genevieve  Cline  came  in  contact  with  the  plaintiff 
following  which  he  fell  to  the  floor  of  the  lobby  of 
said  hotel. 

CONTENTIONS  OF  PARTIES 

The  plaintiff  contends  that  he  was  knocked  to  said 
floor  by  the  said  Genevieve  Cline  who  was  then  and 
there  acting  for  the  defendant  and  that  when  the 
said  Genevieve  Cline  made  a  sudden  and  abrupt 
turn  from  said  desk  and  walked  directly  into  the 
plaintiff,  knocking  him  to  the  floor  she  was  guilty 
of  negligence  which  was  the  proximate  cause  of  the 
injuries  suffered  by  the  plaintiff. 

The  plaintiff  contends  that  as  a  proximate  result 
of  the  negligence  of  the  defendant  the  plaintiff  suf- 
fered a  fracture  of  the  neck  of  the  right  femur  with 
external  rotation  of  the  distal  fragment  and  some 
coxavara,  and  that  he  was  caused  to  suffer  physical 
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j)aiii  and  mental  anguish  and  to  become  lame  and  dis- 
al)lod,  and  that  he  was  required  to  be  hospitalized  and 
attended  by  i)hysicians  and  to  be  operated  uf)on  to 
his  general  damage  in  the  sum  of  $7500.00. 

The  plaintiff  contends  that  by  reason  of  said  in- 
juries he  has  been  caused  to  incur  expenses  for  hospi- 
tal, nursing,  physicians,  X-rays,  rest  home,  ambu- 
lance and  wheel-chair  in  the  sum  of  $1413.70. 

The  defendant  denies  that  the  plaintiff  was 
knocked  to  the  floor  by  said  Genevieve  Cline ;  denies 
that  said  Genevieve  Cline  turned  abruptly  or  was 
negligent;  and  affirmatively  contends  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in  placing 
himself  in  a  position  closely  behind  and  beside  said 
Genevieve  Cline  without  any  notice  or  warning  to 
her. 

And  the  defendant  contends  that  as  a  matter  of 
law  it  would  not  be  liable  to  the  plaintiff  even  if  its 
said  messenger  negligently  walked  into  plaintiff,  as 
the  plaintiff  contends,  because  the  Congress  hotel 
is  a  public  place  at  which  the  messenger  [9]  was 
present  in  the  exercise  of  a  public  right  and  was 
using  only  her  body  and  not  any  vehicle  or  instru- 
mentality furnished  by  the  plaintiff. 

The  defendant  denies  on  information  and  belief 
that  the  plaintiff  was  generally  damaged  or  specially 
damaged. 

ADMITTED  FACTS 

1.  It  is  admitted  that  defendant  is  a  foreign  cor- 
poration duly  authorized  to  transact  business  in  the 
State  of  Oregon  and  that  it  is  transacting  business  in 
said  state  as  a  telegraph  company  with  its  principal 
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office  and  place  of  business  in  Portland,  Oregon,  and 
that  in  connection  with  its  business  in  said  state  it 
emploj^s  numerous  persons  to  pick  up  and  deliver 
messages  and  packages. 

2.  It  is  admitted  that  at  the  time  of  the  accident 
herein  involved  the  plaintiff  was  a  resident  of  the 
Congress  Hotel,  that  at  said  time  Genevieve  Cline 
was  employed  by  the  defendant  as  a  messenger  to 
pick  up  and  deliver  messages,  and  at  said  time  was 
in  the  course  of  picking  up  or  delivering  a  message 
for  the  defendant. 

3.  It  is  admitted  that  on  the  1st  day  of  June, 
1942,  the  plaintiff  was  standing  behind  and  a  little 
to  the  side  of  the  said  Genevieve  Cline  near  the  main 
desk  of  the  Congress  Hotel  in  the  lobby  thereof  wait- 
ing to  ask  for  his  mail,  and  that  after  the  said  Gene- 
vieve Cline  left  her  position  at  said  desk  there  was 
a  contact  between  her  and  the  plaintiff. 

4.  It  is  admitted  that  the  controversy  herein  is 
betw^een  citizens  of  different  states  and  that  the 
amount  involved  exceeds  the  amount  of  $3000,  ex- 
clusive of  interests  and  costs. 

ISSUES  TO  BE  DETERMINED 

1.  Was  the  defendant,  through  its  employee, 
guilty  of  negligence  which  proximately  caused  the 
accident  in  question  ? 

2.  Was  the  plaintiff  guilty  of  negligence  which 
proximately  caused  or  contributed  to  cause  the  acci- 
dent in  question  % 

3.  Would  the  defendant  be  liable  for  injuries 
caused  by  its  messenger's  walking  into  plaintiff  even 
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if  slio  did  so  negii/i^ontly  and  tlic  j^laiiiliff  was  not 
guilty  of  ('ontril)utoiy  iu\t;li<;oiico?  [10] 

4.  What  are  the  nature  and  extent  of  the  injuries 
suffered  hy  phiintiff  by  reason  of  said  accident? 

5.  If  the  plaintiff  is  entitled  to  recover,  in  what 
amount  has  he  been  damaged,  both  generally  and 
specially? 

LIST  OF  PRE-TRIAL  EXHIBITS 

Pit's    1-8  Eight  X-rays  marked  on  first  Pretrial. 

9-10  Two  impeaching  documents  sealed. 

11-12  Two  X-rays. 

13  Deposition  Genevieve  Cline. 

Deft's  14  Deposition  of  I.  Bromherg. 

15  Original  complaint. 

Pit's      16  Original  answer. 

Defendant  was,  by  the  Court,  permitted  to,  and 
did,  amend  its  answer  by  adding  a  defense  of  contrib- 
utory negligence. 

Based  upon  hearing  before  this  court  and  the  court 
being  fully  advised  in  the  premises,  it  is  hereby 

Ordered  that  the  foregoing  constitutes  the  pre- 
trial order  in  the  above  matter. 

Dated  this  11th  day  of  March,  1943. 

CLAUDE  McCOLLOCH 

Judge 

State  of  Oregon 

County  of  Multnomah — ss. 

Due  service  of  the  within  Pre-Trial  Order  is  hereby 
accepted  in  Multnomah  County,  Oregon  this  ....  day 
of  March,  1943  by  receiving  a  copy  thereof,  duly 
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certified  to  as  such  by  Edgar  Freed  of  Attorneys  for 
Defendant. 


Of  Attorneys  for  Plaintiff 
[Endorsed]  :     Filed  March  11, 1943.  [11] 


And  Afterwards,  to  wit,  on  Thursday,  the  18th  day 
of  March,  1943,  the  same  being  the  16th  Judicial  day 
of  the  Regular  March,  1943  Term  of  said  Court; 
present  the  Honorable  Claude  McColloch,  United 
States  District  Judge,  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit :  [12] 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civil  1389 

I.  BROMBERG, 

Plaintiff 

vs. 

WESTERN  UNION  TELEGRAPH  COMPANY, 
a  corporation, 

Defendant 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  JUDGMENT. 

This  matter  came  on  duly  and  regularly  for  trial 
on  the  11th  day  of  March,  1943,  before  the  Honor- 
able Claude  McColloch,  Judge  of  the  above-entitled 
court,  sitting  without  the  intervention  of  a  jury. 
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The  plaintiff  appeared  in  jx-i-soii  and  by  Robert  T. 
Mautz  (Wilbur,  Beekett,  Tlowell  &  Oj)i)enlieimer), 
his  attorney,  and  the  defendant  by  Ed^ar  Freed 
(Simon,  Gearin,  Humphreys  &  Freed),  its  attorneys. 
Evidence  was  introduced  on  behalf  of  the  respec- 
tive parties  and  the  matter  was  submitted  to  the 
Court,  who  took  the  same  imder  advisement,  and 
having  considered  the  same  and  being  fully  advised 
in  the  premises,  makes  the  following : 

FINDINGS  OF  FACT 

I. 

That  on  or  about  the  first  day  of  June,  1942,  the 
defendant  was  and  is  a  foreign  corporation  duly 
authorized  to  transact  business  in  the  State  of  Ore- 
gon and  transacting  business  in  said  State  as  a 
telegraph  company  with  its  principal  office  and 
place  of  business  in  the  City  of  Portland,  Oregon; 
that  in  connection  with  its  business  in  the  State  of 
Oregon  the  defendant  employed  numerous  persons 
to  pick  up  and  deliver  messages  and  packages;  that 
on  said  date  one  Genevieve  Cline  was  employed  by 
the  defendant  as  a  messenger  primarily  for  the  pur- 
pose of  picking  up  and  delivering  messages  for  the 
defendant  at  hotels  and  business  houses  in  the  down- 
town district  of  Portland,  Oregon;  that  at  the  time 
of  the  accident  herein  involved  the  said  Genevieve 
Cline  was  acting  in  the  course  of  her  employment  for 
the  defendant,  within  the  scope  of  her  duties  as  a 
messenger  for  the  defendant  and  in  the  furtherance 
of  its  business.  [13] 
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II. 

That  on  said  date  and  prior  thereto  the  plaintiff, 
an  elderly  man,  resided  at  the  Congress  Hotel,  in 
Portland,  Oregon.  On  said  date  the  said  Genevieve 
Cline  while  engaged  in  the  scope  of  her  duties  for 
the  defendant  was  standing  at  the  main  desk  in  the 
lobby  of  said  hotel,  either  j^icking  up  or  delivering  a 
telegram  or  other  message  of  some  sort.  The  plaintiff 
at  said  time  was  standing  to  the  rear  of  the  said 
Genevieve  Cline,  either  directly  behind  her  or  a  bit 
to  one  side,  and  was  w^aiting  to  step  to  said  main 
desk  and  ask  for  his  mail.  After  leaving  her  position 
at  said  hotel  desk,  as  aforesaid,  the  said  Genevieve 
Cline  made  an  abrupt  turn  and  walked  directly  into 
and  against  the  plaintiff,  knocking  him  to  the  floor 
of  the  lobby  of  said  hotel. 

III. 

That  the  defendant  by  and  through  the  said  Gene- 
vieve Cline  at  said  time  and  place  was  careless,  reck- 
less and  negligent  in  abruptly  turning  from  said 
hotel  desk  and  walking  directly  into  and  against 
plaintiff.  That  there  was  ample  and  sufficient  room 
and  space  for  the  said  Genevieve  Cline  to  have  pro- 
ceeded on  her  way  in  said  hotel  lobby  without  com- 
ing in  contact  with  the  plaintiff  had  she  been  keep- 
ing a  proper  lookout  and  exercising  due  care  for  the 
rights  of  others  in  said  hotel  lobby  and  particularly 
the  plaintiff. 

IV. 

That  at  said  time  and  place  the  plaintiff  was  not 
guilty  of  any  negligence. 
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V. 

As  a  direct  and  i)i'oxiniatc  rosult  of  the  careless- 
ness, recklessness  and  negligence  of  the  defendant 
through  its  said  employee,  as  aforesaid,  the  plain- 
tiff sustained  a  fracture  of  the  neck  of  the  right 
femur  with  external  rotation  of  the  distal  fragment 
and  some  coxa  vera  and  he  was  caused  to  suffer 
physical  pain  and  to  become  lame  and  disabled  and  he 
was  required  to  be  hospitalized  and  to  be  attended 
by  physicians,  and  it  was  necessary  for  a  major 
operation  to  be  performed  upon  the  plaintiff"  and 
for  a  large  surgical  pin  to  be  inserted  in  the  bones 
of  the  right  hip  in  order  to  join  and  firmly  fix  the 
fractured  portions  thereof  and  ever  since  the  date 
of  said  accident  with  the  exception  of  two  or  three 
days  the  plaintiff  has  been  confined  to  convalescent 
homes  or  hospitals  [14]  and  he  has  suffered  some 
permanent  injury  by  reason  of  said  injuries,  all  to 
his  general  damage  in  the  sum  of  $2500.00. 

VI. 

That  by  virtue  of  said  injuries  the  plaintiff  was 
caused  to  incur  expenses  for  hospital,  nursing,  phy- 
sicians, X-rays,  rest  homes,  ambulance  and  wheel 
chair,  as  follows: 

Hospital,  $  272.70 

Nurses,  459.55 

Doctors : 

Dr.  Sidney  Mayer,  150.00 

Dr.  Gilbert  J.  McKelvey  200.00 

Dr.  Leon  Goldsmith,  3.50 

X-rays,  12.00 
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Ambulance,  12.00 

Wheelchair  6.00 

Rest  Homes,  1394.95 


Total—  $2510.70 

VII. 

That  prior  to  the  accident  aforesaid  the  plaintiff's 
board  and  room  at  the  Congress  Hotel  cost  him  $75 
per  month,  and  the  special  damages  should  there- 
fore be  reduced  by  the  sum  of  $750  and  the  Court 
thus  finds  that  the  plaintiff  has  been  specially  dam- 
aged by  reason  of  said  accident  and  the  injuries 
aforesaid  in  the  sum  of  $1760.70. 

Based  upon  the  foregoing  Findings  of  Fact  the 
Court  makes  the  following 

CONCLUSIONS  OF  LAW 

I. 

That  the  plaintiff  is  entitled  to  have  and  recover 
judgment  against  the  defendant  in  the  sum  of  $2500. 
as  general  damages  and  the  sum  of  $1760.70  as  special 
damages. 

Based  upon  the  foregoing  Findings  of  Fact  and 
Conclusions  of  Law,  the  Court  makes  and  enters  the 
following 

JUDGMENT 

Now,  Therefore,  It  Is  Considered  Ordered  and 
Adjudged  that  the  plaintiff,  I.  Bromberg,  have  and 
recover  judgment  against  the  defendant.  Western 
Union  Telegraph  Company,  a  corporation,  in  the 
sum  of  $2500  as  general  damages,  and  the  further 
sum  of  $1760.70  as  special  damages,  together  with 
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his  costs  and  disbursements  incurred  herein  to  [15] 
be  taxed  hy  the  Clerk,  togetlier  with  interest  at  6% 
per  annum  on  the  fore^oini^  from  the  date  hereof 
and  that  execution  issue  therefor. 

Dated  this  18th  day  of  March,  1943. 

CLAUDE  McCOLLOCH, 
Judge 

To  the  Western  Union  Telegraph  Company,  above- 
named  defendant  and  to  Simon,  Gearin,  Hum- 
phreys &  Freed,  and  Edgar  Freed,  Defendant's 
attorneys : 

You  and  each  of  you  will  please  take  notice  that 
the  plaintiff  will  present  the  foregoing  findings, 
conclusions  and  judgment  to  the  Honorable  Claude 
McCoUoch  in  his  courtroom  at  10:00  o'clock  A.  M. 
on  Saturday,  March  20, 1943. 

ROBERT  T.  MAUTZ, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :     FUed  March  18,  1943.  [16] 


And  Afterwards,  to  wit,  on  the  16th  day  of  June, 
1943,  there  was  duly  Filed  in  said  Court,  a  Notice 
of  Appeal  in  words  and  figures  as  follows,  to  wit: 

[17] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  Western  Union 
Telegraph  Company,  Defendant  above  named,  hereby 
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appeals  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  this  case 
on  the  18th  day  of  March,  1943,  and  from  the  whole 
thereof. 

Dated  this  15th  day  of  June,  1943. 
SIMON,  GEARIN, 

HUMPHREYS  &  FREED 
EDGAR  FREED 

Attorneys  for  Appellant 
Western  Union  Telegraph 
Comj^any 

State  of  Oregon, 

County  of  Multnomah — ss. 

Service  of  the  within  Notice  of  Appeal  is  hereby 
accepted  in  Multnomah  County,  Oregon,  this  15th 
day  of  June,  1943,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  Edgar  Freed  of  Attorneys  for 
Defendant. 

Sgd.     ROBERT  T.  MAUTZ, 

Of  Attorneys  for  Plaintijff. 

[Endorsed] :     Filed  June  16, 1943.  [18] 


And  Afterwards,  to  wit,  on  the  16th  day  of  June^ 
1943,  there  was  duly  Filed  in  said  Court,  Super- 
sedeas Bond  in  words  and  figures  as  follows,  to 
wit:  [19] 
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[Title  of  District  Court  aiul  Cause.] 
SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents,  That  we,  The 
Western  Union  Telei^raph  Company,  a  corpora- 
tion, as  principal,  and  Glens  Falls  Indemnity 
Company,  a  corporation  of  the  State  of  New  York 
authorized  to  become  surety  upon  appeal  bonds, 
as  surety,  are  held  and  firmly  bound  unto  I.  Brom- 
berg,  plaintiff  in  the  above-entitled  case,  in  the 
sum  of  Five  Thousand  ($5,000.00)  Dollars;  for  the 
payment  of  which  we  bind  ourselves,  our  succes- 
sors and  assigns,  jointly  and  severally,  by  these 
presents. 

The  condition  of  the  foregoing  obligation  is  such 
that, 

Whereas,  said  The  Western  Union  Telegraph 
Company,  defendant  in  the  above-entitled  case,  has 
appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  judgment 
rendered  against  it  and  in  favor  of  said  I.  Brom- 
berg,  plaintiff  in  the  above-entitled  case,  on  the 
18th  day  of  March,  1943 ; 

Now  Therefore,  if  said  appellant  shall  prosecute 
said  appeal  to  effect;  or  if  it  shall  satisfy  the 
judgment  in  full,  together  with  costs,  interest  and 
damages  for  delay,  in  the  event  the  appeal  is  dis- 
missed or  said  judgment  is  affirmed;  or  if  it  shall 
satisfy  in  full  such  modification  of  the  judgment 
and  such  costs,  interest  and  damages  as  the  appel- 
late court  may  adjudge  and  award,  in  the  event 
said  judgment  is  modified;  then  the  above  obliga- 
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tion  shall  be  void ;  otherwise  it  shall  remain  in  full 
force  and  effect.  [20] 

In  Witness  Whereof,  The  Western  Union  Tele- 
graph Company  has  caused  this  instrument  to  be 
executed  by  its  attorneys;  and  Glens  Falls  Indem- 
nity Company  has  caused  these  presents  to  be 
executed  by  its  duly  authorized  attorney-in-fact 
this  15th  day  of  June,  1943. 

THE  WESTERN  UNION 
TELEGRAPH  COMPANY 
By  SIMON,  GEARIN,  HUM- 
PHREYS &  FREED 
Its  Attorneys 
GLENS    FALLS    INDEMNITY 
COMPANY 
By  GEO.  B.  RODGERS 
Attorney 
[Seal] 

Approved : 

JAMES  ALGER  FEE 
Judge 

State  of  Oregon, 

County  of  Multnomah — ss. 

Service  of  the  within  Supersedeas  Bond  is 
hereby  accepted  in  Multnomah  County,  Oregon, 
this  15th  day  of  June,  1943,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Edgar  Freed, 
of  Attorneys  for  Defendant. 

Sgd.     ROBERT  T.  MAUTZ, 

of  Attorneys  for  Plaintiff. 

[Endorsed] :   Filed  June  16,  1943.  [21] 
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And  Afterwards,  to  wit,  on  Tuesday,  the  13th 
day  of  July,  1943,  the  same  })eiiig-  the  8th  Judicial 
day  of  the  Regular  July  Term  of  said  Court; 
present  the  Honorahle  Claude  McColloeh,  United 
States  District  Judge,  ])residing,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit:  [22] 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  REC- 
ORD ON  APPEAL  AND  DOCKET  CASE 
IN  APPELLATE  COURT 

Based  on  the  stipulation  of  the  parties,  it  is 
ordered  that  the  time  for  filing  the  record  on 
appeal  and  docketing  this  action  in  the  Circuit 
Court  of  Appeals  be  and  it  hereby  is  extended  to 
and  including  the  10th  day  of  September,  1943. 

Dated  the  13th  day  of  July,  1943. 

CLAUDE  McCOLLOCH 
Judge 

[Endorsed] :    Filed  July  13,  1943.  [23] 


And  Afterwards,  to  wit,  on  the  22nd  day  of 
June,  1943,  there  was  duly  Filed  in  said  Court,  a 
Designation  of  Contents  of  Record  on  Appeal  in 
words  and  figures  as  follows,  to  wit:  [24] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

The  Western  Union  Telegraph  Company,  de- 
fendant above  named,  and  the  appellant  in  the 
appeal  of  the  above  entitled  case  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  hereby 
designates  the  following  for  inclusion  in  the  Rec- 
ord  on   Appeal: 

The  complete  record,  i)roceedings  and  evidence 
in  the  said  case,  which  shall  include: 
Complaint 
Amended  Answer 
Pre-Trial  Order 
Transcript  of  Testimony 
All  Exhibits 

Finding  of  Fact,  Conclusions  of  Law,  and  Judg- 
ment 

Notice  of  Appeal 
Supersedeas  Bond 

Designation  of  Contents  of  Record  on  Appeal 
SIMON,    OEARIN,    HUM- 
PHREYS &  FREED 
EDGAR  FREED 

Attorneys  for  Appellant 
Western  Union  Telegraph 
Company 

State  of  Oregon 

County  of  Multnomah — ss 

Due  service  of  the  within  Designation  of  Con- 
tents of  Record  on  Appeal  is  hereby  accepted  in 
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Multnomah  County,  Oregon  this  17th  day  of  June, 
1943  by  receiving  a  ('0])y  thereof,  duly  cei-tified 
to  as  such  by  Edgar  Freed  of  Attorneys  for 
Defendant. 

WILBUR,     BECKETT,     HOW- 
ELL &  OPPENHEIMER  and 
ROBERT  T.  MAUTZ 
S.  D. 
of  Attorneys  for  Plaintiff. 

[Endorsed] :   Filed  June  22,  1943.  [25] 


And  Afterwards,  to  wit,  on  Thursday,  the  26th 
day  of  August,  1943,  the  same  being  the  45th  Ju- 
dicial day  of  the  Regular  July  Term  of  said  Court ; 
present  the  Honorable  James  Alger  Fee,  United 
States  District  Judge,  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit:  [26] 

ORDER  TO  SEND  ORIGINAL  EXHIBITS  TO 
APPELLATE  COURT 

It  is  ordered  that  the  clerk  of  this  Court  send 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  as  a  part  of  the  Record  on 
Appeal  in  this  case,  the  original  exhibits  instead 
of  copies  thereof,  except  the  original  complaint 
(Exhibit  15)  and  the  original  answer  (Exhibit  16) 
in  w^hich  instances  certified  copies  shall  be  sent. 

Dated  this  26th  day  of  August,  1943. 
JAMES  ALGER  FEE 
Judge 
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Consented  to: 

ROBERT  T.  MAUTZ 

Of  Attorneys  for  Plaintiff 
EDGAR  FREED 

Of  Attorneys  for  Defendant 

[Endorsed] :    Filed  August  26,  1943.  [27] 


CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

United  States  of  America 
District  of  Oregon — ss: 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon, 
do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  28  inclusive  constitute  the  transcript 
of  record  on  appeal  from  a  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  1389,  in  which 
I.  Bromberg  is  Plaintiff  and  Appellee,  and  the 
Western  Union  Telegraph  Company,  a  corporation, 
is  Defendant  and  Appellant;  that  said  transcript 
has  been  prepared  by  me  in  acordance  with  the 
designation  of  contents  of  record  on  appeal  filed 
by  the  appellant,  and  in  accordance  with  the  rules 
of  this  court;  that  I  have  compared  the  foregoing 
transcript  with  the  original  record  thereof  and  that 
the  foregoing  transcript  is  a  full,  true  and  correct 
transcript  of  the  record  and  proceedings  had  in 
said  court  in  said  cause,  in  accordance  with  the 
said  designation  as  the  same  appears  of  record 
and  on  file  at  my  office  and  in  my  custody. 
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I  further  certify  that  I  am  transmitting  with  the 
said  transcript  the  duplicate  of  the  reporter's 
transcript  filed  in  the  clerk's  office. 

I  further  certify  that  I  am  transmitting  to  the 
Circuit  Court  of  Apf)eals  for  the  Ninth  Circuit, 
pursuant  to  an  order  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  exhibits 
Nos.  1  to  16  inclusive. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  is  $7.90,  and  $5.00  for  filing  Notice  of 
Appeal,  making  a  total  of  $12.90  which  has  been 
paid  by  the  appellant. 

In  Testimony  Whereof,  I  have  hereunto  set  my 

hand  and  affixed  the  seal  of  said  Court  at  Portland, 

in  said  District,  this  4th  day  of  September,  1943. 

[Seal]  LOWELL    MUNDORFF,    Clerk. 

By   F.  L.  BUCK 

Chief  Deputy  [28] 
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Civil  Action  No.  1389. 

[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  EVIDENCE 

Portland,  Oregon,  Thursday,  March  11,  1943. 
10:00  o'clock  A.  M. 
Before : 

Honorable  Claude  McColloch,  Judge. 

Appearances : 

Wilbur,  Beckett,  Howell  &  Oppenheimer  (By 
Mr.  Robert  T.  Mautz), 

Attorneys  for  the  Plaintiff; 

Simon,  Gearin,  Humphreys  &  Freed  (By  Mr. 
Edgar  Freed), 
Attorneys  for  the  Defendant. 

PROCEEDINGS    [1*] 

Mr.  Freed:  If  your  Honor  please,  maybe  you 
are  already  familiar  with  the  lobby  of  the  Con- 
gress Hotel;  I  don't  know  whether  you  have  seen 
it  or  not;  if  not,  I  suggest  that  it  might  be  of 
advantage  to  the  Court  at  some  time  to  look  at  the 
scene  of  this  accident.  Whether  you  prefer  to  do 
it  before  or  subsequently  I  would  not  know.  I 
would  think  it  would  be  helpful,  though. 

The  Court:  I  will  walk  through  at  at  the  noon 
hour.  [2] 


*  Pag-e  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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PLAINTIP^F'S  F.VIDENCE 

MRS.  I.  E.  HP]RVIN 

was  thereupon  produced  as  a  witness  in  behalf  of 
tlie  plaintiff  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Mautz: 

Q.    Your  name  is  Mrs.  I.  E.  Hervin? 

A.    Yes. 

Q.    What  is  your  given  name? 

A.     Carrie  B.  Hervin. 

Q.  Your  husband  is  local  manager  of  the  Metro- 
politan Life  Insurance  Company?  A.     Yes. 

Q.     The  plaintiff  is  your  father,  I  believe? 

A.     Yes. 

Q.  Mrs.  Hervin,  what  was  your  father's  con- 
dition prior  to  this  acci-  [3]  dent  in  June  of  1942? 

A.  Well,  my  father  used  to  attend  his  office 
quite  regularly,  going  down  there  by  himself,  and 
he  w^as  very  active  in  many  organizations. 

The  Court:  Hadn't  you  better  sit  by  him?  He 
seems  to  be  a  little  nervous. 

The  Witness:  Yes.  Just  sit  down  by  him? 
Could  I  sit  here? 

The  Court:     It  Avould  be  better. 

The  Witness:  All  right.  He  was  very  active 
in  organizations,  attended  meetings,  conducted 
meetings,  and  he  wasn't  what  I  would  call  strong. 
He  used  a  cane  and  depended  on  us  often  to  give 
him  our  arm  if  he  walked  any  distance,   but   he 
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was  able  to  conduct  his  affairs,  and  did,  as  I  said, 
go  to  his  office,  oh,  I  would  say  about  three  times 
a  week. 

Q.     How  old  is  your  father? 

A.     He  is  eighty-seven. 

Q.  And  was  he  doing  the  things  that  you  have 
mentioned  right  along  up  until  the  time  of  this 
accident  ? 

A.  Yes.  I  wouldn't  say  that  he  attended  office 
regularly. 

Q.     I  understand. 

;A.  I  don't  mean  to  imply  that.  But  he  did  go 
and  look  over  his  books,  and  he  knew  his  accounts 
and  kept  in  touch  with  his  clients  and  that  sort  of 
thing. 

Q.     Where  did  he  live  prior  to  this  accident? 

A.    He  lived  at  the  Congress  Hotel.  [4] 

Q.  And  did  he  require  anyone  to  live  there  with 
him?  A.     No. 

Q.     He  lived  there  alone?  A.    Yes. 

Q.    What  had  been  your  father's  business? 

A.    He  was  in  the  insurance  business. 

Q.     And  for  a  good  many  years? 

A.     Yes,  for  a  good  many  years. 

Q.     In  Portland?  A.     In  Portland. 

O.  And  did  he  still  maintain  an  office  at  all 
before  the  accident? 

A.  Yes.  He  was  with  the  Insurance  Service 
Company,  and  he  had  maintained  his  desk  with 
them.     He  had  his  desk  in  the  office. 

Q.  I  suppose,  of  course,  he  was  quite  inactive 
in  business  at  that  time? 


vs.  I.  Bromhcrg  29 

(Testimony  of  Mrs.  1.  K.  Hervin.) 

A.  Yes.  He  just  kind  of  looked  over  liis  cor- 
respondence there  and  he  took  care  of  the  accounts 
he  had.  I  don't  think  he  solicited  any  new  busi- 
ness. 

Q.     And  where  was  his  oflSce? 

A.  He  was — let's  see.  Is  it  in  the  Corbett 
Building?  It  is  the  Insurance  Service.  It  is  on 
Fifth   and   Morrison. 

Q.  How  did  he  get  from  the  Congress  Hotel 
to  his  office  and  back  again? 

A.  He  generally  walked.  On  occasions  he  took 
a  taxi  but  very  rarely.  [5] 

Q.  Does  he  have  any  other  children  in  the  city 
besides  yourself?  A.    Yes. 

Q.  And  state  whether  or  not  he  would  get  to 
your  home  frequently  for  meals  and  things  like 
that. 

A.  Oh,  yes,  he  did,  very  frequently.  He  was 
at  my  house,  oh,  at  least  once,  more  often  twice, 
a  week,  and  at  the  others 

Q.  What  was  his  mental  condition  at  that  time 
as  to  being  able  to  remember  and  tell  what  was 
going  on,  and  things  of  that  kind? 

A.     He  was  very  alert. 

Q.     He  was  very  alert?  A.     Very  alert. 

Q.  Now  what  change,  if  any,  has  there  been  in 
your  father's  condition  since  the  date  of  the  acci- 
dent? 

A.  Well,  there  is  a  very  perceptible  change  in 
his  whole  mental  attitude.  He  forgets  an  awful 
lot.  He  doesn't  seem  to  remember  nearly  the 
things  that  he  did.     In  fact,  the  thing  that  seems 
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to  bother  him  most  is  that  he  does  not  remember 
and  it  concerns  him  and  worries  him  most.     And 
of  course  physically  he  is  not  in  the  condition  he 
was  then,  either. 

Q.  What  is  his  ability  to  get  around,  and  so  on, 
By  himself? 

A.     Oh,  that  is  utterly  impossible. 

Q.     Where  has  he  been  living  since  the  accident? 

A.  Immediately  after  he  left  the  hospital  he 
went  to  the  Bellvilla  Sanitarium  and  lived  there 
some  time;  then  he  thought  again  he  would  like 
to  try  to  live  in  the  hotel  and  be  alone,  so  we  gave 
him  the  [6]  opportunity  because  he  was  so  per- 
sistent, to  go  to  the  Campbell  Hotel.  It  is  a  family 
hotel.  He  was  there  about  two  days,  maybe  three, 
and  we  found  it  impossible.  Then  we  moved  him 
to  the  Gard  Convalescent  Home,  where  he  has  been 
ever  since. 

Q.  In  other  words,  he  was  immediately  taken  to 
the  hospital?  A.    Yes. 

Q.  Then  he  went  to  the  Convalescent  Home  on 
the  East  Side?  A.    Yes. 

Q.  Then  you  gave  him  an  opportunity  to  try  to 
resume  his  former  mode  of  living  in  a  hotel  which 
he  was  able  to  do  just  two  or  three  days? 

A.     Yes. 

Q.  And  continuously  since  then  he  has  been 
at  the  Gard  Convalescent  Home,  which  is  at 
Eighteenth  and  Johnson?  A.     Yes. 

Q.  Has  he  ever  been  in  his  office  since  the  acci- 
dent? A.     Oh,  no. 
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Q.     He  has  not?  A.     No. 

Q.  Is  his  ability  of  h)coinotion  as  j^ood  now  as 
it  was  before,  as  you  observe? 

A.  Oh,  no.  He  just  hardly  will  attempt  to  move 
without  some  help. 

Q.  So  far  as  you  know,  has  he  ever  gone  out 
in  the  streets,  in  the  public,  on  the  sidewalks  and 
streets,  and  walked  by  himself  since  the  accident? 

A.     Oh,  no.  [7] 

Q.     Never  once? 

A.  Not  by  himself.  I  have  walked  him  about  a 
half  a  block  or  so. 

Q.  Let  me  ask  you  this  question,  Mrs.  Hervin; 
whether  it  is  technically  and  strictly  proper  I  don't 
know;  but  he  told  you — I  am  not  going  to  ask  her 
what  he  told  her — he  told  you  how  the  accident 
happened  after  it  occurred,  did  he?  A.     Yes. 

Q.  Now  \vhat  is  his  ability  at  this  time  to  tell 
you  how  the  accident  happened  as  compared  with 
his  ability  shortly  after  it  occurred? 

A.  I  don't  think  it  could  compare  at  all.  He 
seems  to  be  so  concerned  that  he  will  forget  that 
he  does  forget. 

Q.  I  see.  Mrs.  Hervin,  have  you  been  more 
or  less  in  charge,  either  of  paying  for  him  or  look- 
ing after  the  bills  that  he  has  had  as  a  result  of 
this  accident?  A.    Yes,  I  did  generally. 

Q.  Now  state  whether  or  not  he  had  any  special 
nurses  immediately  after  the  accident? 

A.  Oh,  he  had  three  nurses  constantly  for  about 
— at  least  tw^o  weeks. 
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Q.  You  don't  know  the  exact  period  of  time 
he  had  those,  do  you? 

A.  No.  But  had  I  known  the  question  was 
going  to  be  asked  I  could  have  been  more  specific 
about  it. 

Q.  But  he  had  three  nurses  every  day  for  you 
think  around  two  weeks?  [8] 

A.     Oh,  I  am  sure  it  must  have  been  that. 

Q.     Then  how  many  special  nurses? 

A.  Then  he  had  two  nurses,  then  gradually  we 
got  him  to  one;  then  when  he  went  to  the  Con- 
valescent Home  his  nurse  stayed  with  him  about 
a  week;  then  w^e  got  practical  nurses  to  stay  with 
him. 

Q.  Now  do  you  know  what  the  total  sum  was 
that  was  paid  for  special  nurses  for  your  father 
as  a  result  of  the  accident? 

A.     I  did  jot  that  down.     $459.55. 

Q.    What  hospital  was  your  father  confined  in? 

A.     St.  Vincent's. 

Q.     AVhat  was  his  hospital  bill? 

A.  ■  $272.70. 

Q.     And  what  doctors  attended  your  father? 

A.  Dr.  Sidney  Mayer,  Jr.;  Dr.  McKelvey  was 
the  surgeon;  Dr.  Leon  Goldsmith  came  in  just  as, 
oh,  sort  of  a  consultant. 

Q.  I  understand  Dr.  Goldsmith  had  been  your 
father's  attending  physician  for  a  number  of 
years?  A.    Yes. 

Q.     Before   Dr.    Sidney  Mayer   came  into  your 
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family,   and  then   he   started  taking  care  of  your 

father;  is  that  right? 

A.     Yes,  that  is  right. 

Q.  And  Dr.  McKelvey,  who  is  an  orthopedist 
with  the  Portland  Clinic,  is  the  one  who  performed 
the  operation  on  your  father,  I  think? 

A.     Yes,  sir. 

Q.     Dr.   Goldsmith   just  saw  your  father  once? 

A.     That  is  right. 

Q.     Do  you  have  the  bills  of  those  three  doctors? 

A.  I  had  the  bill  of  Dr.  McKelvey,  and  I  had 
the  bill  of  Dr.  Goldsmith,  and  in  sending  checks 
to  them  I  mailed  the  bills  back  and  didn't  ask 
them  to  return  them,  but  I  do  have  canceled  checks 
in  some  instances. 

Q.  I  didn't  mean  the  physical  bills.  What  was 
Dr.   McKelvey 's  charge? 

A.     Oh.     Two  hundred  dollars. 

Q.     Dr.  Goldsmith's? 

A.     Three  dollars  and  a  half. 

Q.     Dr.  Mayer's? 

A.  Dr.  Mayer's  bill  was  one  hundred  and  fifty 
dollars. 

Q.  Now  the  hospital  bill  that  you  mentioned 
included  some  x-rays,  then  I  think  you  paid  for 
some  subsequent  x-rays;  is  that  true? 

A.     Yes. 

Q.     What  did  you  pay  subsequently  for  x-rays? 

A.     Twelve  dollars. 
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Q.  Twelve  dollars.  What  did  you  pay  for  rest 
Borne  for  your  father  up  to  the  time  that  we  filed 
this  complaint?  A.    $297.95. 

Q.  And  what  have  you  paid  for  rest  home  for 
your  father  since  that  time? 

A.  At  the  Bellvilla  it  was  four  hundred  and 
thirteen  dollars,  and  at  the  Gard  Convalescent, 
where  he  has  been  for  the  past  five  months  or  more, 
it  was  seven  hundred  and  two  dollars,  which 
makes  [10]  there  a  total  of  eleven  hundred  and 
fifteen. 

Q.  $1115  has  been  paid  for  convalescent  homes 
subsequent  to  the  filing  of  the  complaint,  in  which 
we  listed  the  special  damages  up  to  that  time? 

A.    Yes. 

Q.  Do  you  know  at  what  rate  these  rest  home 
charges  were  made? 

A.  Well,  when  he  went  to  the  Bellvilla  the  rate 
was  $5.00  a  day,  and  then  with  the  increase  in  the 
cost  of  help  and  everything,  at  least  so  we  were 
told,  she  raised  it  to  six.  The  Gard  Convalescent 
Home  w^as  six  and  a  half  a  day. 

Q.  I  see.  Now  about  what  was  your  father's 
average  expense  for  board  and  room  at  the  Con- 
gress Hotel  per  month? 

A.  I  don't  think  it  was  ever  beyond  seventy-five 
collars. 

Q.  In  other  words,  you  think  that  for  $75.00 
ho  got  board  and  room  himself? 

A.     Yes;  because  of  the  fact  that  he  was  able 
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to  get  around  and  eanie  to  oui"  lioiiie  so  much  for 

meals.     Of  course  that  made  quite  a  difference. 

Q.  You  have  been  familiar  with  your  father's 
affairs  for  many  years,  have  you? 

A.     More  or  less. 

Q.  And  then  you  paid  out  something]:  for  am- 
bulance and  wheel  chair? 

A.  Yes.  The  ambulance  was  $12.00,  and  a 
wheel  chair  was  $6.00. 

Mr.  Mautz:     I  believe  you  may  inquire. 

Cross  Examination   [11] 
By  Mr.   Freed: 

Q.  Mrs.  Hervin,  how  long  had  it  been  prior  to 
this  accident  since  Mr.  Brombers:  had  actively  at- 
tended to  his  business? 

A.  Oh,  I  could  not  tell  you  definitely,  Mr. 
Freed. 

Q.     Had  it  been  months,  I  mean,  or  years? 

A.  Oh,  yes.  He  just  gradually  tapered  off.  He 
did  attend  to  his  business,  and  he  did,  I  would 
think,  in  the  last  few  years  occasionally  solicit 
some  new  business,  but  it  was  generally  from  old 
friends  or  some  one.  But  he  did  take  care  of  it; 
he  did  take  care  of  his  accounts,  and  he  did  go  and 
look  them  over  and  go  and  see  his  clients  from  time 
to  time  or  keep  in  touch  with  them  by  the  tele- 
phone. 

Q.     He  used  the  telephone,  you  say? 

A.    Yes,  sir. 
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Q.     His  impaired  hearing  didn't  affect  that? 

A.  Not  so  much.  It  became  increasingly  diffi- 
cult for  him  as  time  went  on  for  the  last — oh,  for 
the  past  few  months  before  his  accident  it  was 
harder  for  him. 

Q.  Well,  his  activities  were  impaired  then 
prior  to  the  accident? 

A.  Well,  more  or  less,  only  to  the  extent  that 
he  wasn't — I  don't  say  physically  active.  I  mean 
his  movements  were  not  quick,  but  he  did  manage 
to  go  around;  he  did  manage  to  attend  meetings, 
and  he  did  manage  to  go  to  his  office. 

Q.  Those  were  meetings  of  civic  organizations 
you  speak  of? 

Q.  Well,  yes;  and  educational  organizations  he 
was  interested  in.  [12] 

Q.     Public  meetings? 

A.    Well,  yes,  they  were  public  meetings. 

Q.  Do  you  have  any  idea  how  much  approxi- 
mately Mr.  Bromberg  weighed  on  June  1st  of  last 
year  when  this  accident  occurred? 

A.  I  really  could  not  say,  but  I  would  say  he 
would   be,   just   venturing  a  guess — 

Q.  Was  he  about  the  same  weight  that  he  is 
now,  would  you  think? 

A.  I  think  he  has  lost  a  little  weight.  I  wouldn't 
say,  because  sometimes  his  face  looks  fuller  and 
I  really  could  not  say,  but  I  think  he  has  lost  some 
weight. 

Q.     Would  you  say  very  much? 
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A.  He  was  never  a  heavy  man.  1  really  wouldn't 
want  to  say  definitely. 

Q.     Probably  generally  about  the  same  in  weight? 

A.     He  is  a  little  thinner. 

Q.  I  don't  want  to  ask  you  about  his  condition, 
because  I  don't  think  you  know. 

A.  Well,  yes.  I  think  he  is  thinner,  definitely 
thinner. 

Q.  His  height  I  imagine  is  approximately  the 
same?  A.     I  imagine  so.    I  don't  know. 

Q.  Now  prior  to  the  accident  Mr.  Bromberg 
walked  with  a  sort  of  a  shuffling  or  dragging  of  his 
feet,  didn't  he?  A.     Sometimes. 

Q.  The  gait  and  the  movements  which  he  ex- 
hibited in  coming  up  to  the  chair  that  he  has  were 
not  due  entirely  to  this  accident,  [13]  were  they? 

A.     No,  I  wouldn't  say  entirely. 

Q.  He  walked  at  that  time,  that  is,  prior  to  the 
accident,  like  an  old  gentleman?  A.     Yes. 

Q.  Now  who  made  any  arrangements  that  had 
to  be  made  respecting  Mr.  Bromberg  at  the  Con- 
gress Hotel? 

A.     What  kind  of  arrangements  do  you  mean  ? 

Q.     Well,  as  to  keeping  him  there. 

A.     He  made  his  o\^ti  arrangements. 

Q.  Did  the  Congress  Hotel  ever  communicate 
with  you  respecting  Mr.  Bromberg? 

A.  No,  I  don't — you  mean  with  respect  to  his 
business,  or  anything  of  that  sort? 

Q.  No ;  with  respect  to  their  keeping  him  at  the 
hotel.  A.     Oh.   Oh,  yes,  they  did. 
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Q.     That  was  how  long  prior  to  this  accident? 

A.     Oh,  a  few  months. 

Q.     A  few  months  prior  to  the  accident? 

A.    Uh  huh. 

Q.  Do  you  recall  who  wrote  you  the  letter  for 
the  hotel  ?  A.     Miss 

Q.    Miss  Troutwine?  A.     Miss  Troutwine. 

Q.     She  was  one  of  the  managers  there?  [14] 

A.     Yes.   Uh  huh. 

Q.  Did  the  hotel  at  that  time — did  she  make 
any  representations  in  that  letter  regarding  Mr. 
Bromberg's  physical  condition,  or  did  she  ask  you 
to  call?  A.     She  asked  me  to  call. 

Q.     And  did  you  call  at  the  hotel? 

A.    Yes. 

Q.  And  did  she  suggest  that  Mr.  Bromberg 
should  not  be  left  at  the  hotel  unattended? 

A.  Yes,  she  did.  She  suggested  that — she  sug- 
gested that  his  movements  were  slow ;  that  when  he 
came  to  the  elevator  they  had  to  wait;  it  was  an 
inconvenience  to  some  of  the  other  patrons  of  the 
hotel,  and  that  she  thought  it  would  be  better  prob- 
ably if  he  stayed  in  a  hotel  that  wasn't  a  commer- 
cial hotel. 

Q.  But  nothing  came  of  that?  You  didn't  take 
him  out?  A.     No. 

Q.  Were  there  any  modifications  as  a  result  of 
that  meeting,  were  there  any  modifications  made  in 
Mr.  Bromberg's  stay  at  the  hotel? 

A.  Yes ;  in  that  he  had  his  breakfast  in  his  room, 
because  he  was  in  the  habit  of  getting  up  late  in  the 
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mornings  and  came  down  for  breakfast  at  aljout 
noon,  which  was  a  very  busy  hour  in  the  Coffee 
Shop,  and  so  we  arranged  that  ho  had  his  ))reak- 
fast — and  his  movements  were  slow — we  arranged 
that  he  have  his  breakfast  in  his  own  room. 

Q.  Was  he  having  his  breakfast  in  his  room,  did 
that  arrangement  [15]  continue,  until  the  time  of  the 
accident  ?  A.     Yes. 

Q.  And  in  this  conversation  the  hotel  did  not 
complain  to  you  that  it  was  dangerous  to  leave  Mr. 
Bromberg  in  the  hotel  there  unattended  ? 

A.  I  don't  remember  that  they  said  it  was  dan- 
gerous. 

Q.  Well,  did  they  indicate  that  it  wasn't  safe 
for  him  to  be  left  there  unattended  in  the  hotel  ? 

A.  Well,  they  indicated  to  me  that  his  move- 
ments were  pretty  slow  and  that  he  probably  would 
be  better  where  there  was  some  one  to  watch  him 
and  care  for  him. 

Q.  Well  then,  their  complaint  to  you  then  wasn't 
entirely,  was  it,  Mrs.  Hervin,  on  the  ground  that 
he  slowed  up  things? 

A.  Well,  as  I  recall  it,  Mr.  Freed,  it  seems  to  me 
as  though  it  was  largely  that. 

Q.  In  the  conversation  or  in  the  complaint  she 
made,  didn't  it  have  some  aspect  of  it  not  being  en- 
tirely safe  for  Mr.  Bromberg  to  be  in  the  hotel  un- 
attended  ? 

A.  Well,  they  said  he  might  be  inclined  to  stum- 
ble over  something.    Yes,  thev  did  sav  that. 
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Q.  And  as  a  result  was  lie  just  to  have  his  break- 
fast or  his  other  meals  in  the  room? 

A.  Well,  he  was  to  have  his  breakfast,  because 
he  seldom  ate  dinners  there.  He  seldom  did  have 
his  meals  there.  He  would  go  down  in  the  after- 
noon and  have  a  cup  of  tea  or  a  cup  of  coffee.  [16] 

Q.  But  growing  out  of  the  conversation  wasn't 
it  understood  between  you  and  the  hotel  that  he 
would  not  leave  his  room  for  meals? 

A.  Oh,  no,  I  didn't  understand  that,  because  he 
did  leave  his  room  for  meals  and  he  had  to  go  to 
restavirants  around. 

Q.     Now  he  was  not  taken  out  of  the  hotel 

A.     No. 

Q.    because  he  was  there  at  the  time  of  the 

accident  ?  A.     Yes. 

Q.  That  $75.00  that  you  said  it  cost  him  to  stay 
at  the  hotel,  was  that  a  monthly  amount  that  he 
paid  the  hotel? 

A.  Well,  there  was  no  regular  amount.  He  paid, 
I  don't  recall  exactly,  I  think  it  was  thirty-six  or 
something  like  that,  dollars  for  his  room,  and  the 
meals  that  he  ate  there. 

Q.     Whatever  they  came  to? 

A.     Yes.    Uh  huh. 

Q.     You  would  not  know  exactly? 

A.  But  I  know  pretty  certain  that  his  expenses 
did  not  as  a  rule  exceed  seventy-five  dollars  a  month. 

Q.     Well,  it  was  his  room A.     Yes,  sir. 

Q.     plus  whatever  his  food  came  to? 

A.    Yes. 
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Q.  And  there  was  no  other  sum  paid  to  the  hotel, 
in  other  words,  for  an  attendant  for  Mr.  Bromber^? 

[17] 

A.     Oh,  no;  just  for  his  room  service. 

Q.  And  that  was  the  fair  sleeping  and  eating 
charge?  A.     That  is  right. 

Q.  If  any  attendant  had  })een  necessary  that 
was  not  included  in  that  seventy-five  dollars? 

A.     No.    There  hadn't  been  any  necessary. 

Q.  No,  that  is  right.  Now  you  say  that  after  the 
accident  Mr.  Bromberg  was  able  to  toll  you  pretty 
clearly  how  the  accident  happened? 

A.     Oh,  he  was  pretty  excited  and  he  said 

Q.     You  can't  tell  what  he  said  to  you. 

A.     Well,  I  could  tell. 

Q.     I  mean  I  am  not  asking  you  to  tell. 

A.     Uh  huh. 

Q.  You  stated  in  answer  to  Mr.  Mautz'  ques- 
tion   A.     Yes. 

Q.     that  he  was  able  to  give  you  a  statement 

of  the  accident. 

A.     A  clearer  statement  then  than  he  can  now. 

Q.  How  long  after  the  accident  was  that  that 
you  speak  of? 

A.     Oh,  I  was  there  I  think  very  shortly  after. 

Q.  Oh,  you  mean  a  statement  he  made  on  the 
day  of  the  accident? 

A.     Yes.   Is  that  what  you  mean? 

Q.     Well,  I  wanted  to  find  out  what  you  meant. 

A.     Yes;  yes. 
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Q.  And  subsequently  did  he  discuss  the  acci- 
dent with  you?  [18]  A.     Oh 

Q.     And  tell  you  how  it  happened? 

A.     Occasionally. 

Q.  Was  he  just  as  clear  on  the  subsequent  occa- 
sions soon  after  that  as  he  was  the  first  time? 

A.     Yes,  soon  after  that  he  was. 

Q.  But  as  time  went  on  since  then  he  has  grown 
more  vague? 

A.  We  really  haven't  discussed  the  accident  with 
him  too  much,  and  it  was  only  recently  when  he 
came  here  the  last  time  that  we  had  an  occasion  to 
realize  that  he  couldn't  give  us  clear  stories  as  he 
had  been  giving  us. 

Q.  Well,  you  were  present  when  Mr.  Bromberg's 
deposition  was  taken?  A.     Yes. 

Q.     In  the  Federal  Court?  A.     Yes. 

Q.  And  I  would  just  like  to  ask  you  this  ques- 
tion: Did  Mr.  Bromberg's  version  of  the  accident 
as  given  in  his  deposition  coincide  with  the  version 
he  gave  you  soon  after  the  accident  ? 

A.  Well,  not  exactly  in  detail,  because  when  he 
said  something  about  pushing  with  the  hand  he  told 
us,  as  he  told  us  originally,  it  seems  that  she  in  turn- 
ing got  her  hand  on  him,  or  something;  in  turning 
she  knocked  him  over. 

Q.    Well,  the  two  were  not  the  same? 

A.     Not  exactly. 

Q.     They  were  not?  [19] 

A.     (Witness  shakes  her  head.) 
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Q.  Now  Dr.  Sidney  Mayer,  who  was  spoken  of, 
is  your  son-in-law?  A.     Yes. 

Q.  He  would  be  Mr.  Bromberg's  grand  son-in- 
law  ?  A.     Yes. 

Q.  If  there  is  such  a  word.  And  you  say  that 
Mr.  Bromberg's  apparent  inability  to  tell  about  the 
accident  really  now  appears  to  stem  from  his  fear 
that  he  will  forget  about  it? 

A.  Well,  I  don't  know.  I  am  no  authority  on 
that,  but  I  do  know 

Q.     I  thought  that  Avas  what  you  said. 

A.  Well,  it  seems  to  me  that  would  he  it,  be- 
cause he  is  just  obsessed  with  the  fear  that  he  is 
going  to  forget. 

Q.  I  see.  Does  Mr.  Bromberg  have  an  attend- 
ant now,  a  private  attendant? 

A.  Not  private  now,  no;  just  nurses  in  the 
nurse's  home. 

Q.     He  is  at  the  Gard  home?  A.    Yes. 

Q.     That  is  a  rest  home  ?  A.     Yes. 

Q.  It  is  a  home  where  elderly  people  and  sick 
people  are?  A.     Yes. 

Q.     There  are  rather  elderly  people  there? 

A.     Mostly  convalescents. 

Q.  Now,  Mr.  Bromberg  is  eighty-seven  now,  I 
believe?  A.     Yes.  [20] 

Q.     Is  he  past  eighty-seven  or  not? 

A.     He  is  past  eighty-seven. 

Q.     When  was  he  eighty-seven? 

A.     In  Julv. 
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Q.  Well  then,  he  wasn't  quite  eighty-seven  at  the 
time  of  this  accident?  A.     No. 

Q.  And  you  would  not  say  that  prior  to  the  acci- 
dent, immediately  prior  to  the  accident,  that  he  was 
steady  on  his  feet,  would  you? 

A.  Well,  not  as  steady  as  a  man  younger  but 
for  a  man  of  his  years  I  think  he  did  pretty  well. 

Q.  Sure  he  did.  I  think  he  does  well  now.  He 
used  a  cane,  didn't  he?  A.     Yes. 

Q.     Just  as  he  does  now?  A.     Yes. 

Q.  And  I  believe  that  you  said  that  he  walked 
along,  as  I  am  going  to  describe  for  want  of  a  better 
way,  his  feet  pushing  along  instead  of  stepping 
along  ? 

A.  Yes,  at  times ;  because  at  other  times  he  would 
pick  up  his  feet  and  walk  along.  When  he  don't 
walk  and  his  feet  shuffle  he  seems  to  be  conscious 
of  it  and  he  says,  "I  am  not  walking  as  well  as  a 
baby",  and  he  would  seem  to  pick  up  his  feet. 

Q.  Well,  at  the  hotel  they  did  complain  in  that 
conversation  that  [21]  he  walked  rather  slowly? 

A.     Yes. 

Q.     Through  the  hotel,  then?  A.     Yes. 

Mr.  Freed:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Mautz: 

Q.  Mrs.  Hervin,  does  Mr.  Bromberg's  present 
inability  to  remember,  his  vagueness  in  some  things 
of  that  kind,  is  it  only  about  the  accident  or  is  it 
general?  A.     No.    Tt  is  general. 

Q.     Tt  is  general?  A.     Uh  huh. 
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Q.     As  distinguislied  from  the  alertness  that  he 
had  mentally  before  the  accident? 

A.     There  is  a  great  difference,  a  marked  differ- 
ence. 

Mr.  Maiitz:     That  is  all. 
(Witness  excused.) 


SIDNEY  MAYER,  Jr. 

was  produced  as  a  witness  in  behalf  of  the  plain- 
tiff and,  having  been  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 
By  Mr.  Mautz: 

Q.     You  are  Dr.  Sidney  Mayer,  Jr.  ?  [22] 

A.    Yes. 

Q.  Dr.  Mayer,  are  you  licensed  to  practice  the 
profession  of  physician  in  this  state? 

A.    Yes. 

Q.  Just  briefly,  Doctor,  what  has  been  your 
training  ? 

A.  I  am  a  graduate  from  the  University  of  Ore- 
gon Medical  School  in  1936.  From  1936  to  1940  I 
served  a  medical  internship  at  Johns  Hopkins.  1940 
and  '41  I  was  Assistant  Professor  of  Medicine  at 
the  University  of  Oregon  Medical  School,  and  since 
1941  T  have  been  in  private  practice. 

Q.  You  are  a  son-in-law  of  ^Irs.  Hervin,  who 
just  testified?  A.    Yes. 

Q.     Were   you   called   to   attend   Mr.   Bromberg, 
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Mrs.  Hervin's  father,  after  his  fall  in  June  of  1942? 

A.     Yes. 

Q.     Where  did  you  first  see  Mr.  Bromberg? 

A.     In  his  hotel  room. 

Q.     And  what  was  his  condition  then? 

A.  He  was  lying  back  in  bed,  complaining  of 
pain  in  his  right  hip,  and  gave  the  classical  signs 
of  fracture  of  the  head  of  the  right  hip  bone. 

Q.     What  did  you  do  with  him  ? 

A.  I  called  Dr.  Gilbert  McKelvey,  who  is  an 
orthopedic  surgeon,  and  made  arrangements  to  have 
him  transferred  immediately  to  St.  Vincent's  Hos- 
pital. [23] 

Q.  And  subsequently  at  your  request  and  in  con- 
nection with  your  attendance  upon  him  as  attending 
physician,  were  X-rays  taken?  A.     Yes. 

Mr.  Mautz:  And  would  you  hand  the  witness  the 
X-rays,  Mr.  Joy,  please. 

Q.  Would  you  select  the  X-rays  that  were  first 
taken,  Doctor?  Would  you  care  to  see  them  in  this 
machine  or  not? 

The  Court :  Do  you  want  him  to  point  this  out  on 
the  machine? 

Mr.  Mautz:  Well,  only  if  your  Honor  would  be 
interested  in  it. 

The  Court:     Just  as  you  wish. 

Mr.  Mautz:     They  do  demonstrate  the  fractures. 

The  Court:     Where  are  the  fractures? 

A.     In  the  head  of  the  right  femur. 

Mr.  Mautz :  Q.  And  that  is  where,  Doctor,  from 
a  la^TTian's  viewpoint,  in  the  hip? 
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A.  Yes.  It  is  in  the  \\\\)  bone,  the  upper  pai-t 
of  the  thigh  bone  just  where  it  joins  the  head  of 
the  femur. 

The  Court:     I  wouldn't  need  to  see  them. 

Mr.  Mautz:     All  right. 

Q.     What  type  of  fracture  was  that? 

A.  I  am  no  expert  orthopedic  surgeon,  but  I  be- 
lieve it  is  what  is  called  an  intra-capsular  fracture. 

The  Court:  That  is  what  is  commonly  called 
a  hip  fracture? 

Mr.  Mautz:     A  hip  fracture? 

The  Court:  Yes,  w4th  the  usual  kind  of  sur- 
gery. [24] 

Q.  You  mentioned  some  coxa  vara;  what  does 
that  mean  ? 

A.  It  means  external  rotation.  In  my  note  in 
that  report  I  was  quoting  the  X-ray  reading  at  the 
St.  Vincent's  Hospital. 

Q.  That  means  a  rotation  of  the  bone  to  some 
extent  ?  A.    Yes. 

Q.  Now  what  type  of  an  operation  was  per- 
formed on  Mr.  Bromberg? 

A.  Dr.  McKelvey  perfomied  a  pin  operation, 
whereby  the  broken  fragments  were  put  together 
wath  the  aid  of  a  metal  pin. 

The  Court:     What  anesthetic? 

Mr.  Mautz:  Q.  What  kind  of  anesthetic  was 
used  ? 

A.  I  don't  know.  I  wasn't  present  at  the  time 
of  the  operation. 

Q.     Aren't  you  familiar  in  your  practice 
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A.     No. 

Q.  Doctor,  would  you  consider  that  a  minor  op- 
eration or  not  %  A.     No. 

Q.     On  a  man  seventy-eight  % 

A.     That  is  a  major  operation. 

Q.  Ordinarily  what  type  of  anesthetic  is  used 
for  that  type  of  operation? 

A.  I  really  could  not  say.  I  don 't  know.  I  am 
not  a  surgeon. 

Q.  \VTiat  kind  of  a  pin  is  used  for  that  kind  of  an 
operation  ? 

A.  It  is  called  a  Smith-Peterson  pin.  It  is  a  spe- 
cially treated  metal  pin. 

Q.     About  what  size? 

A.  Well,  that  was  demonstrated  in  the  X-ray 
picture.  [25] 

Q.  Would  you  demonstrate  that,  please,  to  the 
Court. 

(Witness  places  film  in  illuminator.) 

Q.     Now  generally  where  was  the  fracture? 

A.  Well,  this  film  was  taken  after  the  healing 
process  was  well  under  way,  and  the  fracture  is 
roughly  in  this  area. 

Q.  You  say  that  was  taken  after  the  healing 
process  was  well  along? 

A.  Yes.  This  was  taken  while  he  was  in  the  rest 
home  on  the  East  Side,  as  a  checkup  to  note  whether 
healing  was  sufficient  to  allow  him  to  get  on  his 
feet. 

Q.     Point  out  the  pin  you  have  mentioned. 
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A.     That  is  the  pin — this  heavy  white  object. 

Q.     Does  that  demonstrate  its  actual  size? 

A.     Yes. 

Q.     Is  that  pin  still  in  Mr.  Bromberg's  hip? 

A.     Yes. 

Q.     Will  it  always  be?  A.     Yes. 

Mr.  Mautz:     I  believe  that  is  all  on  that  point. 

Q.  It  has  been  testified  by  Mrs.  Hei'vin,  Dr. 
Mayer,  that  for  some  time  followincj  the  accident 
three  special  nurses  were  called  for  Mr.  Brom- 
berg,  then  for  a  period  two,  and  then  subsequently 
one.  Were  those  special  nurses  called  under  your 
supervision  ?  A.     Yes. 

Q.  You  felt  it  was  necessary  for  him  to  have 
them,  did  you?  [26]  A.     Yes. 

Q.  And  she  has  testified,  or  if  she  hasn't  I  per- 
haps didn't  ask  her,  and  I  will  ask  you  if  the  charges 
they  made  for  their  sers^ices  were  at  the  rate  of  six 
dollars  per  day  of  eight  hours  is  that  the  regular 
charge  for  special  nurses?  A.     Yes,  it  is. 

Mr.  Mautz:  Do  you  have  the  hospital  bill,  Mrs. 
Hervin,  of  $272? 

Mr.  Freed:     I  won't  dispute  that. 

Mr.  Mautz:     Well,  Mr.  Freed  will  testify 

Mr.  Freed:     I  will  admit. 

Mr.  Mautz:     will  stipulate  that  that  will  be 

the  reasonable  charge  for  hospitalization. 

Mr.  Freed:     If  that  is  what  you  say  it  is. 

Mr.  Mautz:  Yes.  She  has  the  bill,  if  you  would 
like  to  see  it. 

Q.     Dr.  Mayer,  she  has  testified  that  your  bill 
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was  $150.00  and  that  Dr.  McKelvey's  bill  was 
$200.00,  and  Dr.  Leon  Goldsmith,  who  attended  the 
plaintiff  some  years  ago  called  on  him  once  at  the 
hospital  and  his  bill  was  $3.50.  In  your  opinion 
are  chose  charges  reasonable  charges  for  the  serv- 
ices that  were  rendered  by  those  three  physicians  to 
the  plaintiff?  A.     Yes. 

Q.  It  has  been  testified  here,  Doctor,  that  fol- 
lowing this  hospitalization  he  was  confined  at  a 
convalescent  home  on  the  East  Side  and  then  be- 
cause of  his  own  insistence  he  was  permitted  to  go 
to  a  hotel  for  two  or  three  days  to  see  if  he  could 
handle  it  and  [27]  it  was  discovered  he  couldn't 
and  since  that  time  he  has  been  confined  at  the  Gard 
Convalescent  Home.  In  your  opinion.  Doctor,  has  it 
been  necessary  for  him  to  be  confined  to  these  con- 
valescent homes  since  the  accident  ?  A.     It  has. 

Q.  And  Mrs.  Hervin  has  testified  about  the 
charges  at  these  homes,  that  it  was  originally  $5.00 
per  day  at  the  East  Side  convalescent  home  and 
then  they  raised  to  six,  and  the  charge  at  the  Gard 
Convalescent  Home  has  been  at  the  rate  of  $6.50 
per  day.  Within  your  knowledge  and  experience 
are  those  the  regular  and  standard  charges  for  in- 
stitutions of  those  kinds  in  this  community? 

A.     I  believe  they  are. 

Q.  What  was  the  eventual  result  of  Mr.  Brom- 
berg's  injury?  What  was  the  extent  of  his  recovery? 

A.  I  should  say  that  so  far  as  the  function  of 
his  hip  is  concerned  he  has  made  a  90  per  cent  re- 
covery. 
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Q.  And  he  has  made,  for  his  age  and  the  conse- 
qnent  brittleness,  I  suppose,  of  bones  and  all,  he 
has  made  a  happy  recovery,  as  far  as  the  way  those 
recoveries  sometime  go;  isn't  that  true? 

A.     An  unusually  good  recovery. 

Q.  An  unusually  good  recovery.  And  you  would 
say,  as  far  as  the  actual  function  of  the  hip  it- 
self, it  is  probably  90  per  cent  as  good  as  it  was 
before  %  A.     Yes. 

Q.  You  perhaps  didn't  actually  weigh  him,  but 
judging  by  the  [28]  times  that  you  have  treated 
him  and  been  with  him  and  all,  give  us  his  approxi- 
mate height  and  weight,  w^ould  you.  Doctor. 

A.  Well,  it  would  be  purely  a  guess.  I  should 
say  he  is  five  feet  five  or  six  inches  tall,  and  weighs 
probably  130  pounds. 

Q.     Do  you  think  he  weighs  that  much? 

A.     That  is  a  guess. 

Q.  You  didn't  have  an  occasion  to  weigh  him, 
did  you?  A.     No. 

Q.  And  would  his  weight  be  very  much  different 
at  this  time  from  what  it  was  just  before  the  acci- 
dent? 

A.     No,  I  shouldn  't  say  it  is  very  much  different. 

Mr.  Mautz:     You  may  inquire. 

Mr.  Freed:     No  cross  examination. 

Mr.  Mautz:     Oh,  excuse  me. 

Q.  Mrs.  Hervin  testified  that  subsequent  to  the 
hospitalization  additional  X-rays  were  taken  at  an 
expense  of  $12.00.  Would  those  be  standard  and 
reasonable    charsres?  A.     Yes. 
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Q.  And  the  charge  for  the  ambulance  service 
that  was  used  for  him  was  |12.00,  and  the  wheel 
chair  that  was  used  for  him  cost  $6.00.  Are  those 
standard  charges  for  those  items'? 

A.  I  am  not  at  all  familiar  with  the  charge 
for  wheel  chair,  but  the  other  charges  were  stand- 
ard. 

Mr.  Mautz:  That  is  all,  Doctor.  Thank  you 
very  much. 

(Witness  excused.)  [29] 


I.  BROMBERG, 

the  plaintiff,  was  thereupon  produced  as  a  witness 
in  his  own  behalf  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Mautz: 

Q.     Mr.  Bromberg,  how  old  are  you  I 

A.     I  am  eighty-seven. 

Q.     And  you  lived  in  the  Congress  Hotel  at  one 
time,  did  you  not?  A.     Yes.  [30] 

Q.     Do  you  remember  the  day  that  you  had  an  ac- 
cident there?  A.     Sir? 

Q.     Do  you  remember  the  accident  that  you  had 
in  the  Congress  Hotel?  A.     Yes. 

Q.     Could  you  tell  Judge  McColloch  here  how  it 
happened  ?  A.     Yes, 

Q.     You  tell  him,  please.  A.     Yes. 

The  Court :     Tell  him  to  tell  the  reporter. 
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Mr.  Mautz:  Q.  You  just  sit  there  and  tell  him 
how  it  happened. 

A.  Just  let  me  think  a  minute.  One  day  in 
June,  wliile  I  lived  at  the  Congress  Hotel,  I  made 
about  my  customary  trip  every  day  to  go  down- 
stairs to  the  counter,  to  the  Clerk,  to  solicit  my 
daily  mail.  That  day  I  done  the  same  thing.  I 
went  down  stairs  with  this  intention,  to  solicit  my 
mail,  if  I  have  any,  but  I  came  to  the  counter  of 
the  clerk  and  I  found  there  a  young  lady  busy  with 
the  clerk  soliciting  her  mail,  so  I  waited  until  she 
will  be — until  she  will  be  through.  I  stood  right 
next  to  her,  waited  until  she  will  be  through;  then 
it  should  be  me  next.  Yes.  Well  now,  about — there 
was  something  left  out  about  that. 

Q.     You  were  waiting  for  your  mail  ? 

A.     Well,  yes. 

Q.  You  said  you  were  waiting  for  your  mail  but 
this  young  lady  was  ahead  of  you. 

A.    Yes.  [31] 

Q.     All  right.   Then  what  happened? 

A.  And  I  stood  there  near  the  young  lady,  waited 
until  it  will  come  my  next. 

Q.     And  then  what  happened?  A.     Huh? 

Q.     And  then  what  happened? 

A.  (After  pause)  :  Well,  and  in  a  short — well, 
I  told  you  I  stood  next  to  the  lady  in  order  to  get 
my  next,  and — (witness  pauses). 

Q.     Did  you  have  a  fall  after  that? 

A.     Well — (witness  pauses). 

Q.     Did  you  have  a  fall  ? 
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A.     Yes.   Just  a  moment. 

Q.     Oh,  surely. 

A.  Well,  I  stood  near  that  lady  to  wait,  then  she 
came  close  to  me  and  just  got  a  hold  of  my  throat 
and  pulled  and  gave  me  a  forcible  push  and  I  fell 
with  my  floor — with  my  back  to  the  floor  and  I 
broke  my  hip. 

Q.     All  right.    That  is  fine. 

A.  The  consequence  was  after  I  had  broken  my 
hip  they  had  to  take  me  to  my  room  then  upstairs, 
and  from  my  room  they  had  to  take  me  to  the  hos- 
pital and  I  was  operated. 

Q.     Yes.    That  is  fine. 

Mr.  Mautz:  I  want  to  say,  as  Mr.  Bromberg 's 
attorney,  it  is  not  our  contention  that  this  young 
lady  took  him  with  her  hand.  [32] 

The  Court:    Are  there  any  other  eye  witnesses'? 

Mr.  Mautz:  Now  so  far  as  I  know,  your  Honor. 
You  may  inquire. 

Mr.  Freed:    No  cross  examination. 

Mr.  Mautz:     We  will  call  Miss  Genevieve  Cline. 


GENEVIEVE  CLINE 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  and,  having  been  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination  [33] 
By  Mr.  Mautz: 

Q.     Your  name  is  Genevieve  Cline? 
A.     Yes. 
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Q.     And  how  old  are  you?  A.     Seventeen. 

Q.     And  in  June  of  1942  where  did  you  work? 

A.  I  at  that  time  worked  for  the  Western  Union 
Company. 

Q.  And  were  you  doing  work  at  that  time  for 
someone  else  also? 

A.     I  was  working  part  time  at  school. 

Q.     Pardon,  please? 

A.  I  was  working  for  the  National  Youth  Move- 
ment at  school. 

Q.  Weren't  you  working  for  the  J.  C.  Penney 
Company  ? 

A.  Not  at  that  time.  I  dicbi't  start  working  for 
the  J.  C.  Penney  Company  until  January  in  1943. 

Q.  Oh,  I  see.  What  were  you  doing  in  the  Con- 
gress Hotel  on  June  1st,  1942? 

A.  I  had  been  sent  there  by  the  company  to 
either  deliver  or  pick  up  a  telegram,  which  I  don't 
remember. 

Q.     You  don't  recall  which?  A.     No. 

Q.  Did  you  have  any  insignia  of  any  kind  of  the 
company  on? 

A.  I  don't  recall,  but  I  would  say  I  was  wearing 
a  Western  Union  coat. 

Q.  Coat.  However,  you  were  there  on  the  com- 
pany business,  were  you?  [34] 

A.     Yes,  I  was. 

Q.  That  was  the  only  reason  you  went  to  the 
Congress  Hotel?  A,     Yes. 

Q.     Had  you  ever  been  at  this  hotel  before? 

A.     No.    I  hadn't. 
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Q.  Never  had.  Where  did  you  go  to  either  pick 
up  or  deliver  this  message  for  the  Western  Union 
Company  ? 

A.     I  went  to  the  main  desk. 

Q.  And  when  you  finished  at  the  main  desk 
what  did  you  do? 

A.  Oh,  when  I  finished  at  the  main  desk  I  turned 
around  to  leave  the  hotel. 

Q.  And  where  was  Mr.  Bromberg  at  that  time 
when  you  turned  around? 

A.  Well,  Mr.  Bromberg  was  behind  me  and 
slightly  to  the  side. 

Q.     About  how  far  from  you? 

A.     Well,  I  don't  know  exactly. 

Q.     Well,  just  your  best  judgment? 

A.     Oh,  about  two  or  three  steps. 

Q.     Two  or  three  steps? 

A.     Something  like  that. 

Q.  And  then  did  you  start  moving  away  from 
your  position  at  the  desk? 

The  Court :  I  will  tell  you  the  best  way  to  do 
that  would  be  to  show  me.  Mr.  Joy,  you  come  and 
stand  behind  her.  You  come  down  here  and  face 
like  you  were  facing  the  desk.  You  just  take  any 
position  there,  a  little  further  up.  About  how  far 
behind  [35]  you?    Where  should  he  be? 

A.  He  was  a  little  closer  than  that,  I  would  say. 
(Mr.  Joy  changes  his  position.)  Mostly  like  that, 
yes. 

The  Court:  About  that  way  behind  you,  or  a  lit- 
tle more  to  vour  side? 
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A.     Just  about  like  that,  yes. 

The  Court:     All  right.     Thank  you. 

Mr.  Mautz :  Q.  And  then  when  you  moved  away 
from  the  desk  did  you  start  running? 

A.     No,  I  didn't. 

Q.     You  started  walking?  A.     Yes. 

Q.  And  was  there  a  contact  between  you  and 
Mr.  Bromberg?  You  didn't  know  who  the  man  was, 
did  you?  A.     No,  I  didn't. 

Q.  But  you  have  since  found  out  it  was  Mr. 
Bromberg?  A.     Yes,  I  have. 

Q.     Was  there  a  contact  between  the  two  of  you? 

A.     I  brushed  against  him. 

Q.  Now  you  say  you  brushed  against  him.  What 
do  you  mean  by  that? 

The  Court:  I  want  to  know,  first,  whether  you 
knew  he  was  behind  you  all  the  time. 

A.     No,  I  didn't. 

Mr.  Mautz:  Q.  When  you  were  standing  at  the 
desk  doing  your  work  there  you  didn't  know  that 
he  was  behind  you  ?  [36] 

A.     No,  I  didn't. 

Q.  Then  when  you  turned  around  you  saw  him 
there  two  or  three  steps,  or  whatever  the  distance 
was  behind  you  you  saw  him  ?  You  saw  him  behind 
you. 

A.  Well,  I  knew  there  was  someone  there  when 
I  brushed  against  him. 

Q.  When  you  turned  around  and  left  the  desk 
vou  didn't  close  vour  eves,  did  vou? 
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A.     No. 

Q.  And  as  you  have  told  the  Court,  he  was 
standing  almost  immediately  to  your  rear;  isn't 
that  true  ?  A.     That  is  true. 

The  Court :  Did  you  realize  there  was  an  old  gen- 
tlemen behind  you  ?  A.     No,  sir. 

Mr.  Mautz:  Q.  Did  you  realize  it  was  a  man, 
other  than  a  woman?  A.     Well 

Q.  Did  you  see  enough  of  him  to  realize  it  was 
a  man  and  not  a  woman?  A.     No. 

Q.     You  didn't? 

A.     No.    I  just  knew  there  was  some  one  back — 

The  Court:  Were  there  other  people  around 
there,  do  you  know? 

Mr.  Mautz :    I  was  just  going  to  ask  that.  Judge. 

Q.    Was  there  anybody  else  in  the  vicinity? 

A.     No.  [37] 

Q.     There  wasn't  anybody  else  there,  was  there? 

A.     No,  sir. 

Q.  And  it  is  quite  a  large  area  there  in  the  lob- 
by? A.     Yes. 

Q.  In  other  words,  there  was  plenty  of  room  for 
you  to  have  walked  without  having  any  contact  with 
Mr.  Bromberg,  wasn't  there? 

A.     Yes,  there  was. 

Q.  But  then  in  walking  away  from  the  desk 
you  did  have  a  contact  with  him? 

A.     Yes,  I  did. 

Q.  And  as  a  result  of  that  contact  he  went  to 
the  floor,  didn't  he?  A.     Yes. 

Q.     And  did  you  help  him  up? 
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A.  Well,  I  started  to  help  one  of  the  bell  boys 
pick  him  u[)  and  then  another  one  came  to  his  assis- 
tance, so  I  left  the  hotel  and  came  to  the  office. 

Q.  How  many  steps,  in  walking  away  from  the 
desk  how  many  steps,  if  any,  do  you  think  you  took 
before  you  bumped  into  him? 

A.     Probably  one. 

Q.     Probably  one? 

The  Court:  Do  you  remember  whether  you 
turned  to  the  right  or  to  the  left? 

A.     No,  I  don't.  [38] 

The  Court:  You  were  through  and  were  going 
out  the  door?  That  was  your  idea? 

A.     Yes. 

Mr.  Mautz:  Q.  And  in  addition  to  no  people 
being  around  there  there  was  no  post  or  pillar  right 
there  in  the  vicinity  that  you  were  trying  to  avoid, 
was  there?  A.     No,  sir. 

The  Court :  You  say  there  were  no  eye  witnesses. 
Didn't  the  Clerk  see  it. 

Mr.  Mautz:  Nobody  seemed  to.  Well,  there  were 
different  ones  around,  the  clerk,  bell  hops  who  ?aw 
things  inunediately  afterw^ards,  and  who  didn't  see 
the  actual  impact,  as  I  understand. 

The  Court:  Who  was  the  Clerk?  She  had  been 
there  talking  to  the  Clerk. 

Mr.  Mautz :    Who  was  that  Clerk  ? 

A.  Well,  I  found  out  afterwards  that  the  Clerk 
on  duty  was — I  believe  his  name  was  Mr.  Shelton. 

Mr.  Mautz:    Mr.  Shelton. 

The  Court:     I   don't   see  how   it   could   happen 
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without  the  Clerk  seeing  it.   She  was  talking  to  the 

Clerk. 

Mr.  Mautz :  Apparently,  as  I  get  it,  your  Honor, 
maybe  Mr.  Shelton  is  being  brought  here  by  Mr. 
Freed. 

Mr.  Freed:    No. 

Mr.  Mautz:  As  I  understand,  after  he  had  fin- 
ished his  business  with  this  young  lady  he  turned 
himself  to  do  some  other  business  [39]  behind  the 
desk.  In  other  words,  I  haven't  talked  to  him  per- 
sonally but  I  have  seen  a  statement  he  gave  a  third 
party  yet  from  either  of  us.  That  is  the  reason,  I 
presume,  neither  of  us  has  called  him.  He  seemed 
to  know  nothing  about  it  because  he  turned  around. 

The  Court:  Did  he  know  Mr.  Bromberg  was 
there  also? 

Mr.  Mautz:     That  I  don't  know. 

Q.  Now  what,  if  any,  statement  did  you  make 
to  Mr.  Bromberg  right  afterwards? 

A.  Well,  when  I  went  to  help  the  bell  hop  pick 
him  up  I  told  him  I  was  sorry  that  I  brushed 
against  him. 

Q.  Now,  Genevieve,  didn't  you  tell  him  you  were 
sorry  that  you  knocked  him  down? 

A.     I  don't  know.    I  may  have. 

Q.  You  may  have  told  him  that.  Uh  huh.  As  a 
matter  of  fact,  you  did  bump  into  him,  didn't  you? 

A.  Well,  either  bumped  into  him  or  brushed 
against  him. 

Mr.  Mautz:  Could  I  have  the  plaintiff's  sealed 
exhibit? 
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The  Clerk:    They  haven't  been  opened  yet. 
Mr.  Maiitz:     Is   it  permissible   for  me   to  open 

them  ? 

The  Court:    Yes.    Have  you  seen  it,  Mr.  Freed? 

Mr.  Freed:    I  haven't. 

Mr.  Mautz:  Well,  this  is  a  copy,  if  the  Court 
please,  of  the  witness'  statement,  the  original  of 
which  was  not  in  the  city  at  the  time  that  we  had 
our  pre-trial  but  the  original  of  which  is  [40]  now 
available  and  is  under  subpoena. 

Mr.  Freed:  If  this  is  a  copy  I  won't  object  be- 
cause you  don't  have  the  original. 

Mr.  Mautz :  The  original  is  available.  I  can  get 
it  if  you  want  it. 

Mr.  Freed:  Whatever  you  say.  I  won't  require 
that  expense.  I  am  concerned  if  the  witness  recog- 
nizes it. 

Mr.  Mautz :  Q.  Genevieve,  shortly  after  the  ac- 
cident happened  a  representative  of  the  Congress 
Hotel  got  in  touch  with  you  and  took  your  state- 
ment; is  that  not  true? 

A.     That  is  true. 

Q.  They  asked  you  what  happened,  you  told 
them,  they  wrote  it  down  and  you  signed  it? 

A.     Yes. 

Q.  Would  you  read  that  copy,  please,  to  see  if 
that  seems  to  be  about  what  you  remember  vou 
signed   (passing  paper  to  witness.)  A.     Yes. 

Mr.  Freed :     Well  then,  we  make  no  objection. 

Mr.  Mautz :    We  will  offer  it  in  evidence. 

The  Court:    What  does  it  sav?  Read  it. 
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Mr.  Mautz :  I  was  just  going  to  read  it  as  soon 
as  it  was  marked. 

The  Court :    Read  it  first. 

Mr.  Mautz:  "Genevieve  Cline,  residing  at  2013 
Northeast  Fifty-eighth  Street,  Portland,  Oregon, 
says :  [41] 

"That  on  June  1st,  1942,  at  about  3:30  P.  M.,  I 
was  in  the  lobby  of  the  Congress  Hotel  in  Port- 
land. I  was  at  the  lobby  desk  and  was  either  de- 
livering or  picking  up  a  telegram.  Upon  turning 
around  to  leave  I  bumped  into  an  old  man  near 
the  desk.  He  fell  do^vn  and  I  helped  a  bell  boy 
pick  him  up.  I  told  him  I  was  sorry  and  then  left 
the  hotel.    I  did  not  realize  he  had  been  injured. 

"I  have  read  the  above  and  it  is  true. 

June  26,  1942." 

Signed  "Genevieve  Cline." 

(Reporter's  Note:  See  pages  49  and  50  of 
this  transcript  where  Mr.  Mautz  further  offered 
the  above  statement  and  the  Court  reserved 
ruling.) 

Q.  Now  in  that  statement  taken  just  twenty-five 
or  twenty-six  days  after  the  accident  you  did  say 
at  the  time  that  you  bumped  into  him  and  he  fell 
dow^n  ?  A.     Yes. 

The  Court:  I  wish  you  would  tell  me  where  you 
got  that  ex"pression  you  used,  you  brushed  into  him. 
Did  somebody  tell  you  to  say  thatf  A.     No. 

The  Court:  You  went  to  High  School,  didn't 
you? 
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A.  Yes.  I  am  going  to  High  School  at  the  pres- 
ent time. 

Mr.  Mautz:  Q.  And  I  believe  you  say,  Gene- 
vieve, that  you  don't  recall  now  whether  you  told 
him  immediately  afterwards  that  you  [42]  were 
sorry  that  you  knocked  him  down,  or  not  ? 

A.     No,  I  don't. 

Q.     You  won't  say  that  you  didn't  say  that? 

A.     I  won't  say  that  I  didn't. 

Mr.  Mautz:    That  is  all. 

Cross  Examination 
By  Mr.  Freed : 

Q.  When  did  you  first  realize  that  anybody,  Mr. 
Bromberg,  a  man,  or  w^oman  or  child,  or  anybody 
was  near  you,  back  of  you  or  to  the  side  of  you  in 
the  lobby? 

A.  Well,  at  the  time  I  either  brushed  against  or 
bumped  into  him. 

Q.     When  you  came  in  contact  with  him  ? 

A.     Yes. 

Q.  Up  to  that  time  you  had  not  realized  that 
anybody  was  there?  A.     No. 

Q.  Now  whether  we  call  it  bumped  into,  as  Mr. 
Mautz  does,  or  brushed,  as  you  have  from  the  stand, 
tell  the  Judge  what  did  happen.  I  mean,  what  was 
the  contact?  Where  did  you  strike,  if  you  remem- 
ber what  portion  you  struck,  what  part  of  Mr. 
Bromberg,  and  how  hard? 

The  Court:  With  Mr.  Joy  there  could  you  show 
just  how  it  happened. 
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Mr.  Maiitz:    Mr.  Joy  won't  mind.    He  is  hard. 

The  Witness:    No;  it  is  perfectly  all  right. 

^Ir.  Freed :  He  wants  to  know  what  you  mean  by 
brushing  into  [43]  him. 

The  Witness:    I  can't  tell  which  side  it  was. 

The  Court:  Get  away.  She  will  have  a  little 
more  room. 

Mr.  Freed:  Your  Honor  understands  she  doesn't 
know^  which  way  she  turned. 

The  Court:  I  understand.  She  told  me  that. 
What  I  want  to  know  is  about  how  hard  you 
bumped  into  him.   Show  me  that. 

The  Witness:  I  should  say  more  or  less  like 
that  (illustrating). 

The  Court:  With  your  head  turned  away  from 
him,  you  think?  A.     Probably. 

Mr.  Freed :  Q.  Now  when  did  you  tell  Mr. 
Bromberg  that  you  were  sorry ;  at  the  time  that  you 
came  in  contact  with  him  or  afterwards  when  you 
started  to  pick  him  up? 

A.     Afterwards  when  I  started  to  pick  him  up. 

Q.  And  at  this  time  do  you  remember  just  what 
words  you  used?  A.     No,  I  don't. 

Q.  And  the  statements  that  you  have  made  here 
on  the  witness  stand  represent  your  own  idea  of 
what  happened  there?  A.     Yes. 

Q.  And  you  have  never  at  any  time  intended  to 
say  anything  different  in  any  statement  given  to 
anybody  ? 

Mr.  Mautz:    We  will  object,  if  the  Court  please. 
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The   statements    that   she    gave    earlier    speak    for 

themselves. 

The  Court:    She  may  answer. 

Mr.  Freed:     Do  you  understand  my  question? 

[44] 
The  Witness:    No,  I  don't. 
Mr.  Freed:    Would  you  please  read  it. 
(Last  question  read.) 

A.     No. 

The  Court :     Were  you  in  a  hurry  for  any  reason  ? 

A.     No,  I  wasn't. 

Mr.  Freed :    That  is  all  I  have  to  ask  you. 

Re-Direct  Examination 
By  Mr.  Mautz: 

Q.  Genevieve,  how  do  you  know^  you  were  not 
in  a  hurry  ?  In  connection  with  your  work  as  a  Wes- 
tern Union  messenger  you  occasionally  are  in  a  hur- 
ry, aren't  you? 

A.  Well,  occasionally,  yes.  But  I  remember  that 
well.  It  was  soon  after  I  started  there  and  Miss 
Brugman  was  telling  me — she  said  that  "Even  if 
your  telegram  is  marked  'Rush'  never  bother  to 
run  because  you  might  meet  up  with  an  accident." 

Q.  That  was  after  this  accident  you  were  told 
that? 

A.  No.  That  was  before.  It  was  one  rainy  day 
she  told  me  that. 

Q.  She  told  you  not  to  run,  but  that  doesn't 
mean  you  might  not  be  in  a  hurry,  does  it  ? 
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A.  Well,  no.  But  I  mean  usually  people  walk- 
ing fast  are  on  the  verge  of  running. 

Q.  In  your  work  for  the  Western  Union  deliv- 
ering messages  you  never  have  even  walked  fast? 

A.     Yes,  I  have  sometimes  walked  fast.  [45] 

Q.     And  you  are  sometimes  in  a  hurry? 

A.     Yes,  sometimes. 

Q.  And  on  this  particular  occasion  you  don't 
remember  what  the  nature  of  your  duties  was ;  that 
is,  what  you  were  doing  at  the  time?  A.     No. 

Mr.  Mautz:     That  is  all. 

The  Court:  How  long  had  you  been  working  for 
the  company?  A.     At  that  time? 

The  Court:     Yes. 

A.     Approximately 

The  Court :    That  was  June  1st. 

A.  Oh,  about  twenty-four  days.  It  was  not  quite 
a  month. 

The  Court :  Had  you  ever  done  messenger  work 
of  any  kind  before?  A.     No,  I  hadn't. 

The  Court :  What  office  were  you  coming  from  or 
were  you  going  to? 

A.     I  was  at  the  office  in  the  Pacific  Building. 

The  Court :  You  had  come  up  from  there  to  the 
hotel  ?  A.     Yes. 

The  Court:    Had  walked  up? 

A.     Yes. 

The  Court :    Went  through  those  swinging  doors  ? 

A.     Yes.  [46] 

The  Court :  Up  to  the  desk,  and  were  going 
away  ?  A.     Yes. 
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The  Court :     Do  you  remember  anything  about 
the  day,  what  kind  of  a  day  it  was? 

A.     Yes,  I  do.    It  was  a  nice  day.    I  mean 

The  Court :    Nice  summer  day  ? 

A.     Spring  day. 

The  Court:     The  first  of  June?  A.     Yes. 

The  Court :     All  right,  gentlemen. 

Mr.  Mautz:    That  is  all. 
(Witness  excused.) 

Mr.  Mautz:    We  will  call  Mr.  Goss. 
The  Clerk:     State  your  full  name  now. 
Mr.  Goss :     John  Goss. 


JOHN  GOSS 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff  and,  having  been  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Mautz : 

Q.     Your  name  is  Jack  Goss?  A.     Yes, 

Q.  Mr.  Goss,  were  you  on  June  1st,  1942,  work- 
ing for  the  Congress  Hotel  as  a  bellhop?  [47] 

A.     Yes,  I  believe  so. 

Q.  And  were  you  in  the  lobby  of  the  hotel  at 
the  time  this  accident  happened?  A.     Yes. 

Q.  What,  if  anything,  did  you  hear  Miss  Cline 
say  to  Mr.  Bromberg  immediately  after  the  acci- 
dent? 


68  Western  Union  Telegraph  Co. 

(Testimony  of  John  Goss.) 

A.     Well,  she  brushed  against  him  and  she  said — 

Q.  I  didn't  ask  you  that,  please.  I  asked  you 
to  testify  what  you  heard  her  say  immediately  after 
the  accident. 

A.     Well,  "I'm  sorry  for  knocking  you  down.'* 

Q.     I  beg  your  pardon? 

A.     "I  am  sorry  for  knocking  you  down. ' ' 

Mr.  Mautz:     You  may  inquire. 

Cross  Examination 
By  Mr.  Freed: 

Q.     What  did  you  say  about  brushing  into  him? 

A.     I  was  using  her  words. 

Q.     You  didn't  see  the  accident? 

A.     Not  actually. 

Q.     You  didn't  see  the  happening? 

A.     No. 

Q.  You  were  not  an  eye  witness  to  it,  in  other 
words?  A.     Not  an  eye  witness. 

Q.  Was  Mr.  Bromberg  on  the  floor  when  the 
messenger  made  the  statement  to  him,  or  had  he 
been  helped  up,  or  when  was  it,  Mr.  Goss?  [48] 

A.     I  beg  your  pardon? 

Q.  When  did  she  make  this  statement  to  Mr. 
Bromberg. 

A.  Mr.  Bromberg  was  on  the  floor  on  his  back 
and  I  was  helping  him  up,  and  she  says,  "I  am  sor- 
ry for  knocking  you  down." 

Q.     Said  it  to  him  or  to  you? 

A.     To  him. 

Q.     "I  am  sorry  for  knocking  you  down"? 

A.     Yes. 
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Q.     That  was  her  words?     Did  she  say  anything 
else? 

A.     No.     She  went  out. 

Mr.  Freed:    No  further  questions. 

Mr.  Mautz :     That  is  all.     Thank  you,  Mr.  Goss. 
You  are  free  to  go,  now. 

(Witness  excused.)  [49] 

Mr.  Mautz:     If  the  Court  please,  I  don't  want 
any  question  about  this  and  I  will   withdraw  the 
original  statement  and  confine  my  offer  merely  to 
the  X-rays  and  to  the  original  answer. 
The  Court:    They  will  be  admitted. 

(The  ten  X-rays  so  offered  and  received,  hav- 
ing been  previously  marked  Plaintiff's  Pre- 
Trial  Exhibits  1  to  8,  both  inclusive,  and  Plain- 
tiff's Pre-Trial  Exhibits  11  and  12,  were  fur- 
ther marked  "and  trial,"  and  the  original  an- 
swer of  the  defendant  so  offered  and  received, 
having  been  previously  marked  Plaintiff's  Pre- 
Trial  Exhibit  16,  was  further  marked  ''and 
trial".) 
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PLAINTIFF'S    PRE-TRIAL   AND    TRIAL 
EXHIBIT  No.  16 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civ.  1389 

I.  BROMBERG, 

Plaintiff 

vs. 

WESTERN  UNION  TELEGRAPH  COMPANY, 
a  corporation, 

Defendant. 
ANSWER 

Defendant  answers  the  complaint  as  follows: 

I. 

Admits  the  allegations  of  paragraph  I. 

II 

Answering  paragraph  II,  admits  that  portion 
thereof  down  to  and  including  the  word  "mail"  in 
line  1  on  page  2;  and  denies  the  remainder  of  said 
paragraph. 

Ill 

Denies  the  allegations  of  paragraph  III. 

IV 

Answering  paragraph  IV  states  that  it  is  with- 
out knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegations  of  said  para- 
graph, and  therefore  denies  the  same. 
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V 

Admits  the  allegations  of  paragraph  V. 

Wherefore  defendant  prays  that  plaintiff  take 
nothing  by  his  complaint  and  that  defendant  have 
judgment  for  its  costs  and  disbursements. 

SIMON,  GEARIN,  HUMPH- 
REYS AND  FREED 
EDGAR  FREED 

Attorneys  for  Defendant 
1111  Failing  Building 
Portland,  Oregon 

State  of  Oregon 

County  of  Multnomah — ss 

Due  service  of  the  within  answer  is  hereby  ac- 
cepted in  Multnomah  County,  Oregon  this  13th  day 
of  October,  1942,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  Edgar  Freed  of  Attorneys 
for  Defendant. 

WILBUR,     BECKETT,     HOW- 
ELL &  OPPENHEIMER 
Attorney  for  Plaintiff 

United  States  of  America 
District  of  Oregon — ss: 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  here- 
by certify  that  the  foregoing  copy  of  Answer  (Ex- 
hibit 16)  in  cause  No.  Civ.  1389,  I.  Bromberg  vs. 
Western  Union  Telegraph  Co.  a  corjDoration,  has 
been  by  me  compared  with  the  original  thereof,  and 
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that  it  is  a  correct  transcript  therefrom,  and  of  the 
whole  of  such  original,  as  the  same  appears  of  rec- 
ord and  on  file  at  my  office  and  in  my  custody. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  at  Portland, 
in  said  District,  this  August  30,  1943. 

(Seal)     LOWELL   MUNDORFF 
Clerk, 
By     F.  I.  Buck 

Chief  Deputy  Clerk 

[Endorsed] :    Filed  October  13,  1942. 


Mr.  Mautz:  That  is  all.    Plaintiff  rests. 

Mr.  Freed:  I  don't  know  whether  I  can  ask  the 
Court,  sitting  as  a  tryer  of  the  law  as  well  as  sitting 
as  a  jury,  in  other  words,  whether  the  procedure  is 
to  ask  you  to  direct  a  verdict,  but  that  is  what  I 
wish  to  present  at  this  time.  [51] 

The  Court :  We  understand — whatever  the  theory 
is  it  doesn't  make  any  difference — the  motion  is  to 
dismiss  the  action  at  this  time  ? 

Mr.  Freed :  At  this  time,  and  if  a  jury  were  here 
it  would  be  a  motion  to  direct  a  verdict.  I  don't  think 
the  rules  of  practice  specifically  define  what  is  to  be 
done,  and  I  wish  to  state  my  grounds  only;  then  if 
your  Honor  does  not  wish  to  hear  more  I  will  submit 
it. 

The  grounds  are  that  there  has  been  no  negligence 
shown — no  negligence  of  the  messenger  girl  has  been 
shown.  It  is  shown  that  Mr.  Bromberg  was  contribu- 
torily  negligent  imder  the  situation,  with  his  limited 
faculties  and  facilities,  in  placing  himself  where  he 
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did,  and  that  that  proximately  caused  the  accident. 

Then  anotlier  j)()int  that  1  wish  to  make,  at  least 
J'or  the  record,  another  «;round  is,  that  even  if  the 
girl  were  negligent  and  Mr.  Bromberg  was  not  con- 
tributorily  negligent  the  rule  of  respondeat  superior 
does  not  apply  in  this  case,  because  the  messenger 
girl  was  at  a  place  where  she  had  a  right  to  be  on 
her  own  account  and  not  through  permission  of  the 
Western  Union.  She  was  there  as  a  citizen — it  was  a 
public  place — in  the  exercise  of  one  of  her  rights. 
She  was  not  using  any  instrument  or  vehicle  furn- 
ished by  her  employer.  And  I  just  wish  to  add  to  your 
Honor  that  I  have  at  least  two  cases  that  uphold  me 
there,  and  there  are  cases  that  dispute  that,  and  I 
have  to  state  my  grounds. 

And,  thirdly,  it  is  my  understanding  that  you  must 
have  [52]  some  theory — or  fourthly,  or  whatever  it  is 
— you  must  have  some  theory  of  the  case,  and  the 
evidence  here,  so  far  as  Mr.  Bromberg  testified,  is 
that  the  girl  turned  around  and  came  into  him  with 
her  hands  and  shoved  him  over.  The  complaint  and 
the  pre-trial  order,  and  apparently  counsel's  theory, 
seem  to  be  that  it  was  she  bumped  into  him  as  an 
accidental  thing  entirely. 

My  last  ground  is  that  even  if  she  were  negligent, 
in  other  words,  if  she  spun  aroimd,  let  us  say,  that 
neither  she  nor  the  Western  Union — I  mention  that 
because  it  is  not  a  question  of  their  not  being  re- 
sponsible on  this  point — the  Western  Union  w^ould 
not  be  liable  unless  she  could  have  reasonably  fore- 
seen that  injury  would  result  from  that  act.  A  person 
is  not  responsible  for  everything  that  results,  even 
directly,  from  their  acts,   even  though   their  acts 
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might  even  be  classed  as  negligent.  There  must  be 
two  things:  They  must  be  able  to  forsee  that  an 
injurious  result  would  follow — I  said  I  would  not 
argue  it  miless  your  Honor  asked  me  to,  so  I  simply 
state  those  points. 

The  Court:     I  will  reserve  decision  at  this  time. 
I  will  hear  you  fully  again  on  all  the  case.  [53] 


DEFENDANT'S  EVIDENCE 

JAMES  LENHART 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendant  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 
By  Mr.  Freed : 

Q.     Your  name  is  James  Lenhart  ? 

A.     That  is  right. 

Q.     You  live  here  in  Portland  ? 

A.    Yes,  sir. 

Q.     What  is  your  business  now  ? 

A.     I  am  working  in  the  ship  yards. 

Q.     What  shipyard '?  A.     Albina. 

Q.     What  was  your  occupation  on  June  1st,  1942  ? 

A.     I  was  head  bell  man  and  relief  clerk  at  the 
Congress  Hotel. 

Q.     That  is  in  Portland  here?  A.     Yes,  sir. 

Q.     And  when  did  you  stop  working  for  the  Con- 
gress Hotel?  A.     August  26th,  1942. 

Q.     Did  you  go  from  there  to  the  shipyards? 

A.     Yes,  sir ;  at  Vancouver. 
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Q.  And  you  left  the  emj^loy  of  the  hotel  to  go  to 
the  shipyards  to  work?  A.     Yes,  sir.  [54] 

Q.     How  long  have  you  lived  in  Portland  ? 
A.     I  have  been' here  since  1936. 
Q.     Now  you  say  that  you  were  head  bell  man  at 
the  Congress  Hotel  and  relief  clerk  on  June  Ist  1942? 
A.     Yes,  sir. 

Q.  Do  you  remember  an  incident  on  or  about 
that  date  when  Mr.  Bromberg  fell  to  the  floor  in  the 
lobby  of  the  Congress?  A.     Yes,  sir,  1  do. 

Q.    Were  you  in  the  lobby  at  that  time  ? 
A.     I  was. 

Q.     "Were  you  on  duty  ? 
A.     I  had  just  gone  off  duty. 
Q.    Well,  what  were  you  doing  in  the  lobby  ? 
A.     It  was  payday  and  I  was  passing  out  the  pay 
envelopes. 

Q.     I  didn't  hear  the  last. 

A.  It  was  payday  and  I  was  passing  out  the  pay 
envelopes. 

Q.     AYell,  where  were  you  standing  when  the  acci- 
dent took  place  ?  A.     By  the  elevator. 
Q.     In  the  lobby  of  the  hotel?  A.     Yes,  sir. 
Q.     Did  you  see  a  Western  Union  messenger  girl 
in  the  lobby  at  that  time  ?            A.     I  did. 

Q.  Where  was  she  standing  when  you  first  saw 
her  ?  A.     In  front  of  the  desk.  [55] 

Q.     At  the  main  desk  there  in  the  lobby  ? 
A.     At  the  main  desk  in  the  lobby  of  the  hotel. 
Q.     You  knew  Mr.  Bromberg,  the  plaintiff  in  this 
case,  didn't  you?  A.     Yes,  I  did. 
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,  Q.    Was  he  a  regular  guest  at  the  hotel  then  ? 

A.     Yes,  a  permanent  guest  then. 

Q.  You  saw  Mr.  Bromberg  fall  to  the  floor,  did 
you?  A.     I  did. 

Q.  Well,  will  you  tell  the  Court  what  you  saw  at 
that  time  from  the  time  you  saw  the  Western  Union 
messenger  girl  standing  at  the  desk. 

A.  Well,  I  was  standing  by  the  elevator  as  Mr. 
Bromberg  come  out  of  the  elevator  and  the  girl  was 
standing  in  front  of  the  desk,  and  he  shuffled  from 
the  elevator  over  and  stood  behind  the  girl  I  should 
say  about  three  feet  behind  her  and  just  a  little  bit 
to  the  right. 

Q.     Did  he  come  out  of  the  elevator  ? 

A.  Yes,  he  came  out  of  the  elevator  kind  of  be- 
tween, just  a  little  bit  to  the  right  of  her,  kind  of 
between  her  and  the  doorway,  and  he  stood  there, 
and  she  turned  I  am  sure  to  her  left  and  kind  of 
made  a  circle  around  him. 

Mr.  Mautz:  Just  a  minute.  If  the  Court  please, 
he  says  he  is  sure.  I  would  like  to  find  out  before  he 
tells  his  story  if  he  saw  this. 

The  Witness :     Yes,  sir.  [56] 

The  Court :     Is  this  a  surprise  to  you  ? 

Mr.  Mautz :     Well,  what  he  is  saying  is  a  surprise. 

The  Court :     Go  ahead. 

The  Witness:  She  turned  and  went  around  be- 
hind him  and  at  that  time  she  was  between  Mr. 
Bromberg  and  myself.  Now  she  might  have  brushed 
him  but  if  she  did  it  was  very  lightly,  because  she 
went  on  right  by  him  and  he  fell  and  she  stopped,  and 
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as  he  fell  he  said  something,  "Help",  or  ''  I  am  hurt", 
or  something;  just  what  his  words  were  1  don't 
know;  and  she  stopped  and  rushed  back  to  help 
him,  and  at  the  same  time  I  nished  over  to  help  him 
up,  and  if  she  said  anything  to  hirti  I  didn't  hear  it. 
Then  the  minute  we  got  there  and  started  helping 
him  up  she  went  on  out  the  door,  and  then  we  helped 
him  up.  First  we  put  him  on  a  settee  in  the  lobby, 
and  we  seen  he  was  pretty  badly  hurt,  then  we  took 
him  to  his  room. 

Q.  Then  when  she  passed  Mr.  Bromberg,  when 
she  was  leaving  the  desk,  she  would  pass  between  him 
and  you  ?  A.     That  is  right. 

Q.    Would  that  be  it? 

A.  She  passed  between  Mr.  Romberg  and  my- 
self. She  kind  of  circled  around  behind  Mr.  Romberg 
in  turning. 

Q.     You  saw  her  pass  Mr.  Romberg  ? 

A.     I  did. 

Q.  Were  you  aware  that  she  came  in  contact 
with  him  ?  A.     At  the  time,  no.  [57] 

Q.     You  were  in  the  court  room  this  morning? 

A.     I  was. 

Q.     You  heard  the  testimony  here  this  morning? 

A.     I  did. 

Q.  And  w^hen  did  you  learn  that  she  did  come  in 
contact  with  him? 

A.  This  morning.  Well,  that  she  actually  bumped 
into  him. 

Q.  From  your  vision,  from  your  view  there,  you 
didn't  see  her  actually  strike  him? 

A.     I  did  not. 
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Q.    And  you  were  looking  at  them  ? 
A.     I  was  looking  at  them  at  the  time. 
Mr.  Freed :     You  may  take  the  witness. 

Cross  Examination 
By  Mr.  Mautz: 

Q.  Mr.  Lenhart,  there  where  Mr.  Bromberg  was 
standing  just  before  his  fall  were  there  any  bags  of 
carpet  or  turned-up  linoleum,  or  anything  else  over 
which  a  person  could  have  fallen  %  A.     No,  sir. 

Q.     Perfectly  smooth  floor,  wasn't  it? 

A.     It  was,  and  dry. 

Q.     Yes.  No  obstruction  or  anything  to  trip  at  all? 

A.     No. 

Q.  Now  as  I  understand  your  story,  Mr.  Brom- 
berg came  down,  got  out  of  the  elevator,  and  walked 
over — I  believe  you  used  the  word  "shuffled"?  [58] 

A.     That  is  right. 

Q.  And  stood  approximately  three  feet  to  the 
rear  and  a  little  to  the  side  of  this  young  lady  ? 

A.    That  is  right. 

Q.     You  saw  him  do  that  ?  A.I  did. 

Q.     You  saw  her  at  the  desk?  A.     I  did. 

Q.  You  did.  You  said  you  saw  the  Western  Union 
messenger.  How  did  you  know  she  was  a  Western 
Union  messenger? 

A.     She  had  on  a  Western  Union  coat. 

Q.  She  had  on  a  Western  Union  coat.  Bid  you 
know  her  otherwise?  A.     No. 

Q.  And  then  you  watched  and  she  turned  aroimd 
from  the  desk  and  walked  around  Mr.  Bromberg  in 
sort  of  a  circular 
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Q.     81ie  kind  of  circled  around  behind  him. 

Q-     manner?  A.     Uh  huh. 

Q.  And  then  some  time  after  she  was  between 
you  and  Mr.  Bromberg  he  fell  to  the  floor? 

A.     That  is  right. 

Q.     How  close  was  she  to  him  at  that  moment? 

A.     When  he  fell? 

Q.     Yes. 

A.  She  was  quite  a  ways.  I  would  says  she  was  ten 
feet  past  him  when  he  fell.  She  was  ten  feet.  [59] 

Q.     She  circled  around  him.  She  had  passed  him? 

A.     At  least  ten  feet. 

Q.     And  you  saw  this  whole  thing  ? 

A.     I  did. 

Q.     From  the  start  to  the  finish  ?  A.     I  did. 

Q.  Your  statement  was  taken  after  this  accident 
happened,  too,  wasn't  it?  A.     That  is  right. 

Mr.  Mautz:  Would  you  hand  the  witness— will 
you  have  that  marked  first,  please. 

Mr.  Freed:  Is  that  one  of  the  impeaching  docu- 
ments ? 

The  Court :     Has  he  seen  that  ? 

Mr.  Freed:     No. 

The  Court :     Is  this  one  that  was  sealed  ? 

Mr.  Mautz :     No. 

The  Court :     No,  it  was  not  sealed. 

Mr.  Freed:     Well,  can  he  use  that,  your  Honor. 

Mr.  Mautz:  I  am  certainly  going  to  ask  the 
Court's  permission  to  use  it. 

Mr.  Freed :     I  haven't  seen  it  yet. 

Mr.  Mautz :     You  have  got  a  copy  of  it,  Mr.  Freed. 
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Mr.  Freed :     Well,  I  haven't  seen  that. 
Mr.  Mautz :     Well,  you  will  see  it. 
The  Court :     Mark  it  for  identification.  [60] 

(The  Statement  of  James  H.  Lenhart  was 
thereupon  marked  Plaintiff's  Exhibit  17  for 
identification.) 

Mr.  Mautz :  Q.  Mr.  Lenhart,  after  this  accident 
happened  a  representative  of  the  Congress  Hotel 
came  to  you  and  took  your  statement  in  this  matter, 
did  he  not?  A.    Yes. 

Q.  And  you  told  him  what  had  happened  and  he 
wrote  it  down  and  you  signed  it  ? 

A.     That  is  right. 

Mr.  Mautz :     Will  you  hand  the  witness 

Mr.  Freed :     Wait  just  a  minute.  Your  Honor 

Mr.  Mautz :  Would  you  hand  the  witness,  please, 
the  exhibit.  [61] 

Mr.  Mautz :  Q.  That  appears  to  be  a  copy  of  the 
statement  you  signed,  Mr.  Lenhart  ? 

The  Witness :  Wait  until  I  get  it  read  over.  (Wit- 
ness peruses  paper.)     That  is  the  statement. 

Mr.  Mautz:  We  will  offer  in  evidence  Plaintiff's 
Exhibit  17  for  identification.  [65] 

The  Court :     It  is  admitted. 

(The  statement  of  James  H.  Lenhart,  so  off- 
ered and  received,  having  been  previously 
marked  Plaintiff's  Exhibit  17  for  identification, 
was  marked  received.) 

The  Court :     I  wish  you  would  read  it  now. 
Mr.  Mautz:     Yes.  ''Jim  Lenhart,  residing  at  1615 
North  Simpton,  Portland,  Oregon,  says : 
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"On  June  1st,  1942,  at  about  3:20  P.  M.,  I  was  in 
the  lobby  of  the  Congress  Hotel  in  Portland,  where 
I  am  employed  as  head  bellman.  I  was  standing  near 
the  elevator  and  turned  aroimd  just  in  time  to  see  a 
Mr.  Bromberg  who  lives  at  the  hotel  in  the  act  of 
falling  to  the  floor  near  the  desk.  There  was  a  young 
Western  Union  messenger  girl  standing  alongside 
of  him  and  she  was  the  first  one  to  make  any  effort 
to  help  him.  I  then  went  over  and  with  the  help  of 
Jack  Goss,  one  of  the  bell  boys,  helped  him  to  a 
settee  in  the  lobby.  The  AVestern  Union  girl  then 
went  on  her  way  and  left  the  building.  She  said 
nothing  to  anyone  but  left  right  away.  Later  we  took 
Mr.  Bromberg  to  his  room. 

"The  floor  in  the  lobby  where  this  accident  oc- 
curred is  covered  with  linoleum,  was  in  good  repair 
and  was  clean  and  dry.  There  was  no  object  either 
bags,  carpets  or  turned  up  linoleum  over  which  any- 
one could  have  fallen. 

"I  have  read  the  above  and  it  is  true. 

"June  12th,  1942. 

Signed  ' 'James  H.  Lenhart".  [66] 

Q.  Now  that  statement  was  taken  from  you  about 
eleven  days  after  the  accident,  wasn't  it? 

A.     That  is  right. 

Q.  And  at  that  time  you  told  the  person  who  con- 
tacted you,  and  you  signed  it  after  having  said  you 
had  read  it  and  "it  is  true",  that  you  were  facing 
the  elevator  and  you  turned  around  in  time  to  see 
Mr.  Bromberg  in  the  act  of  falling  ? 

A.     That  is  right. 
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Q.  And  at  that  time  the  Western  Union  girl  was 
standing  alongside  of  him  ? 

A.     I  also  saw  it  before  that  time,  too. 

Q.     You  didn't  say  anything  in  here  about  it. 

A.     They  didn't  ask  me  to  say  anything  about  it. 

Q.  If  you  were  facing  the  elevator,  and  if  you 
turned  around  and  saw^  him  in  the  act  of  falling,  as 
you  say  here — and  that  is  true,  isn't  it  ? 

A.  I  did  see  him  fall,  yes.  That  is  what  they 
wanted  to  know. 

Q.  All  right ;  then  how  could  you  have  been  look- 
ing, as  you  told  the  Court  here  under  oath,  how 
could  you  have  been  looking  and  watching  this  entire 
episode  from  the  time  he  went  off  the  elevator  and 
went  down  and  stood  three  feet  behind  her  and  you 
saw  her  turn  around,  walk  around  him  and  get  be- 
hind him  and  then  saw  him  fall  down  when  she  was 
ten  feet  beyond  him,  and  you  say  you  saw  all  of  that 
continuously — how  do  you  reconcile  this  with  your 
written  statement  that  you  turned  around  and  you 
saw  him  in  [67]  the  act  of  falling  and  her  standing 
behind  him  1  Tell  the  Court  how  you  reconcile  those 
statements. 

A.  I  saw  Mr.  Bromberg  walk  across  the  floor  and 
I  turned  around  a  moment.  Definitely  I  must  have 
turned  around  to  the  elevator  and  then  turned  back, 
because  I  saw  her  leave  the  desk  and  turn  around 
him.  In  that  statement  they  didn't  ask  me.  All  that 
they  were  interested  in  was  what  caused  him  to  fall. 
The  Court :  Who  wrote  this  *? 
A.  This  representative  of  the  Aetna  Life  Insur- 
ance Company. 


vs,  I.  Bromherg  83 

(Testimony  of  James  Lenbai't.) 
The  Court:     Where  was  he  when  he  wrote  it  up? 
A.     In  the  lol)by  of  the  Congress  Hotel. 
The  Court :     Did  he  write  it  up  with  a  pen  ? 
A.     I  am  pretty  sure  he  did.  I  am  not  too  positive 
whether  he  used  a  pencil  or  pen. 

The  Court :     You  didn  't  write  it  out  ? 
A.     No ;  I  signed  it. 

The  Court:     Who  else  was  there  besides  you  and 
the  Aetna  man  ? 
A.     Just  he  and  I. 

The  Court :     None  of  your  employers  at  the  Con- 
gress ? 

A.     You  mean  were  present  at  the  time  ? 
The  Court:    Well,  at  the  time  he  had  the  talk 
which  resulted  in  that  being  written  up. 

A.     No.  Just  he  and  I  were  there  when  we  had 
the  talk. 

The  Court :     When  you  had  the  talk  ? 

A.     That  is  right,  sir.  [68] 

The  Court :     Who  introduced  him  to  you  ? 

A.     Well 

The  Court :  Well,  he  was  taking  other  statements 
at  the  time  ? 

A.     Yes.  He  was  in  the  hotel  at  the  time.  I  think  it 
was  the  Clerk,  but  I  am  not  too  positive. 
Mr.  Mautz :     Shall  I  continue,  your  Honor  ? 
The  Court:     Yes. 

Mr.  Mautz:  I  have  no  other  questions,  except  I 
would  like  to  say  the  original  statement  is  now  in 
the  city,  if  your  Honor  would  like  to  see  the  form 
of  it. 
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The  Court :     No  doubt  that  is  the  way  it  was  done. 
This  is  an  exact  copy  of  it. 
I  make  no  objection  because  it  is  not 


Mr.  Mautz 

Mr.  Freed 

the  original. 

Mr.  Mautz :     That  is  all. 


Re-direct  Examination 
By  Mr.  Freed : 

Q.  Mr.  Lenhart,  the  statement  that  you  have  made 
on  the  stand  here  as  to  how  the  accident  happened  is 
true,  isn't  it?  A.     Yes,  sir. 

Q.     That  is  a  true  statement  % 

A.     That  is  a  true  statement. 

Q.  And  by  anything  that  you  said  in  this  state- 
ment that  you  gave  to  the  Aetna  you  did  not  mean  to 
contradict  the  version  that  you  have  given  on  the 
stand,  did  you  ?  A.     I  did  not. 

Mr.  Freed :     That  is  all.  [69] 

Re-cross  Examination 
By  Mr.  Mautz : 

Q.  You  didn't  even  hear  Miss  Cline  say  she  was 
sorry,  either  that  she  brushed  into  him,  as  she  sug- 
gests, or  that  she  knocked  him  down,  as  Mr.  Goss 
says'?  A.     If  she  said  that  I  didn't  hear  her. 

Mr.  Mautz :     Yes.  That  is  all. 

The  Court:  I  just  want  to  ask  a  few  questions 
more. 

The  Witness :     Yes. 

The  Court :  You  have  been  around  the  Congress 
a  good  while,  haven't  you  ? 

A.  Well,  I  was  there  just  a  little  over  a  year  at 
the  Congress. 
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The  Court :     And  what  is  your  age  ? 

A.     I  am  twenty-seven. 

The  Court :     Are  you  married  ? 

A.     Yes,  sir. 

The  Court:     Got  children? 

A.     Yes,  sir. 

The  Court :     Where  do  you  live  in  Portland  ? 

A.     1615  North  Simpson. 

The  Court :     How  long  did  you  work  for  the  hotel  ? 

A.  I  have  been  working  in  hotels  since  May  1st, 
1937. 

The  Court:     Around  Portland? 

A.  Well,  all  but  six  months  out  of  that  time  I 
w^orked  for  a  hotel  in  Klamath  Falls.  [70] 

The  Court:     '37? 

A.  I  worked  at  the  Roosevelt  Hotel  from  May 
1st,  1937,  until  in  May,  1940,  and  I  was  in  the  insur- 
ance business  ten  months,  then  in  a  hotel  at  Klamath 
Falls  for  six  months,  then  I  went  to  the  Congress  and 
was  there  until  I  w^ent  in  the  shipyards. 

The  Court :     That  is  all. 

Mr.  Mautz:  I  don't  know  now,  your  Honor — I 
am  taken  by  surprise,  frankly,  on  this,  and  I  want  to 
ask  a  foundation  question.  Possibly  I  can't  bear  it 
out  any  more  than  this  statement  does,  but  I  would 
like  to  ask  it.  I  will  see  what  I  can  do  during  the  noon 
hour. 

Q.  Mr.  Lenhart,  at  the  time  that  this  statement 
w^as  taken  by  an  insurance  representative  in  the 
Congress  Hotel  on  June  12th,  I  think  it  is,  1942,  isn't 
it  a  fact  that  you  told  him  that  you  were  facing  the 
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elevator  and  you  turned  and  saw  Mr.  Bromberg  in 
the  act  of  falling  and  the  Western  Union  girl  stand- 
ing alongside  of  him,  and  that  is  all  you  had  seen 
about  the  accident  and  all  you  knew  about  it? 

A.  I  didn't  say  anything  in  there  that  isn't  true. 
That  is  all  true. 

The  Court :  He  is  asking  you — I  think  you  ought 
to  have  this  in  mind:  He  is  going  to  talk  with  the 
investigator  during  the  noon  hour. 

The  Witness :     Uh  huh. 

The  Court:  To  see  if  you  told  the  investigator 
that  this  is  [71]  all  you  knew  about  the  accident  and 
all  that  you  saw. 

The  Witness :     Uh  huh. 

The  Court :  That  is  the  question  he  is  asking  you 
now,  whether  you  told  the  investigator  that. 

A.     Uh  huh. 

The  Court:  That  statement  doesn't  say  that,  but 
he  is  asking  you  whether  you  told  him,  the  investi- 
gator, that? 

The  Witness :     I  wouldn't  swear  to  it. 

Mr.  Mautz:     Q.     You  wouldn't  swear  to  it? 

A.     I  wouldn't;  no. 

Q.  In  other  words,  on  June  12, 1942,  when  he  was 
taking  your  statement  as  to  what  happened  you  may 
have  told  the  investigator  that  what  was  stated  in 
that  statement  was  all  that  you  know;  is  that  so? 

A.     If  he  asked  me  I  might  have. 

Mr.  Mautz :  You  might  have.  I  see.  Well,  that  is 
all. 

The  Court :     Is  the  investigator  here,  Mr.  Mautz  ? 
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Mr.  Mautz:     That  I  am  goiii^-  to  try  to  find  out. 

The  Court :     Is  he  in  the  court  room  now  ? 

Mr.  Mautz :  No.  I  am  going  to  try  to  find  out  as 
soon  as  we  adjourn. 

Re-direct  Examination 
By  Mr.  Freed : 

Q.  The  testimony  you  have  given  on  the  stand 
as  to  what  you  saw  was  true  ?  That  is  so,  is  it  ?  [72] 

A.     That  is  right. 

The  Court :  Of  course,  if  you  told  me  the  investi- 
gator what  is  in  that  statement  is  all  that  you  know 
about  it,  you  realize  that  is  inconsistent  with  what 
you  have  said  here  this  morning  ? 

A.  I  realize  it  if  I  said  that.  The  time  that  was 
made  out  the  thing  that  was  important,  the  thing  we 
were  after  was  that  he  didn't  slip  on  a  slippery  floor, 
or  something  like  that. 

The  Court:  You  were  trying  to  protect  the 
hotel? 

A.     Not  necessarily. 

The  Court :  I  mean,  that  is  what  the  inquiry  was 
about  ? 

A.     That  is  what  it  was  about ;  yes,  sir. 

Re-cross  Examination 
By  Mr.  Mautz : 

Q.  And  there  was  nothing  about  the  floor,  or  the 
slipperiness  of  the  floor,  or  obstacles,  or  anything 
else  that  required  him  to  fall,  or  caused  him  to  fall? 

A.  Nothing — wait  a  minute.  Let  me  get  that 
straight.  You  mean  there  was  nothing  on  the  floor 
that  caused  him  to  fall  ? 
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Q.     Yes.  A.     Nothing  at  all. 

The  Court:  The  Navy  has  asked  me  to  have  a 
brief  hearing  here  at  1 :30.  Probably  it  will  be  quarter 
to  two  before  we  can  start. 

Mr.  Mautz :  I  wonder  if  the  Court  would  excuse 
Mr.  Bromberg  this  afternoon  ? 

The  Court :  Oh,  yes.  Or  we  can  go  on  now,  if  you 
want  to.  [73] 

Mr.  Freed :     I  didn't  look  at  the  clock.  That  is  all. 

The  Court :  There  has  been  too  much  excitement. 
Step  down. 

(Witness  excused.) 


(At  this  point,  12:05  o'clock  P.  M.,  a  recess 
was  taken  herein  and  at  2 :45  o'clock  P.  M.,  pro- 
ceedings were  resumed  herein  as  follows :) 

Mr.  Freed :     I  think  I  was  in  the  defendant's  case. 
I  have  forgotten,  we  were  talking,  but  I  guess  you 
had  closed  your  cross-examination. 
Mr.  Mautz :     Yes. 

Mr.  Freed :  I  want  to  offer  in  evidence  the  plain- 
tiff's  deposition,  and  that  was  Pre-Trial  Exhibit 
No.  14. 

Mr.  Mautz :     No  objection. 
The  Court :     It  is  admitted. 

(The  deposition  of  I.  Bromberg,  the  plaintiff, 
so  offered  and  received,  having  been  previously 
marked  Defendant's  Pre-Trial  Exhibit  14,  was 
further  marked  "and  trial".) 
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DEPENDANT'S  PRE-TKIAL  AND  TRIAL 
EXHIBIT  NO.  14 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1389 

I.  BROMBERG, 

Plaintiff, 
vs. 

WESTERN  UNION  TELEGRAPH  COMPANY, 
a  corporation, 

Defendant. 

Portland,  Oregon,  December  7,  1942. 
10:20  O'clock  A.M. 

Be  It  Remembered  That,  pursuant  to  the  stipula- 
tion hereinafter  set  out,  the  deposition  of  I.  Brom- 
berg,  the  plaintiff  above  named,  was  taken  before 
Edwin  L.  Holmes,  a  Notary  Public  for  Oregon,  on 
Monday,  December  7,  1942,  at  the  library  of  the 
United  States  Court  House,  in  the  City  of  Portland, 
Coimty  of  Multnomah,  State  of  Oregon. 

Appearances : 

For  the  Plaintiff: 

Mr.  Robert  T.  Mautz. 
For  the  Defendant : 

Mr.  Edgar  Freed. 
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(It  was  stipulated  and  agreed  by  and  between  the 
attorneys  for  the  respective  parties  that  the  deposi- 
tion [1*]  of  the  above  named  plaintiff  may  be  taken 
by  the  defendant  as  an  adverse  party  at  the  library 
of  the  United  States  Court  House,  in  the  City  of 
Portland,  Comity  of  Multnomah,  State  of  Oregon, 
on  Monday,  December  7,  1942,  at  the  hour  of  10 :20 
o'clock  A.M.,  before  Edwin  L.  Holmes,  a  Notary 
Public  for  Oregon. 

It  was  further  stipulated  that  the  deposition, 
when  written  up,  may  be  read  in  evidence  by  either 
party  on  the  trial  of  the  clause. 

It  was  further  stipulated  that  all  objections  as  to 
the  notice  of  the  time  and  place  of  taking  the  deposi- 
tion are  waived,  that  all  objections  as  to  the  form 
of  the  questions  are  waived  unless  objected  to  at  the 
time  the  questions  are  asked,  and  that  all  other 
objections,  including  objections  as  to  materiality, 
relevancy,  and  competency  of  the  testimony,  are 
reserved  to  all  parties  until  the  time  of  trial. 

It  was  further  stipulated  that  the  reading  over 
of  the  testimony  to  or  by  the  witness  and  the  signing 
thereof  are  expressly  waived.) 


I.  BROMBERG, 

the  i)laintiff  herein,  being  first  duly  sworn  by  the 
Notary  to  tell  the  truth,  the  whole  truth,  [2]  and 
nothing  but  the  truth,  was  thereupon  examined  and 
testified  as  follows: 

* — Page  numbering  appearing  at  top  of  page  of  deposition. 
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Examination  by  Mr.  Freed; 

Mr.  Mautz:  I  have  no  objection  to  your  being 
sure  that  Mr.  Bromberg  hears  the  question. 

Mr.  Freed :     Oh,  sure. 

Q.    Mr.  Bromberg,  if  I  don 't  talk  loud  enough 

A.  (Interrupting)  I  am  a  little  hard  of  hear- 
ing. 

Q.  If  I  don't  talk  loud  enough  or  if  you  don't 
understand  what  I  say  then  please  ask  me. 

A.     All  right. 

Q.  You  are  the  plaintiff  in  an  action  entitled  I. 
Bromberg  against  the  Western  Union  Telegraph 
Company  which  is  pending  in  the  Federal  Court 
here?  A.     Yes. 

Q.     How  old  are  you,  Mr.  Bromberg? 

A.     Eighty-seven. 

Q.  Do  you  know  how  much,  approximately,  you 
weigh?  A.     No. 

Q.     You  don 't  know  that  ? 

A.  I  haven't  weighed  myself,  because  I  was  al- 
ways sick.     I  didn't  weigh  myself  for  a  long  time. 

Q.  Then  you  would  not  know  about  what  you 
weighed  on  March  1st  of  this  year? 

A.  ^No,  I  don't.  [3] 

Q.  Can  you  tell  me  what  the  condition  of  your 
health  was  prior  to  this  accident  at  the  Congress 
Hotel  on  March  1st  of  this  year-vour  general 
health  ? 
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Mr.  Mautz :     Before  the  fall. 

Mr.  Freed :     Before  you  fell. 

A.     Before  I  fell? 

Q.     Yes.  A.     Pretty  fair;  good. 

Q.     Had  you  been  attended  by  a  doctor  before 
that  ?  A.     Yes,  I  had  a  doctor. 

Q.     You  were  under  the  attention  of  a  doctor  at 
that  time,  that,  is  before  you  fell? 

A.     Before  the  fall? 

Q.    Yes,  sir.  A.     No. 

Q.    You    were    living    at    the    Congress    Hotel, 
weren't  you?  A.     Yes,  sir. 

Q.     How  long  had  you  lived  there,  Mr.  Brom- 
berg? 

A.  At  the  Congress  Hotel?  I  lived  quite  a  few 
years  there. 

Q.  Did  you  live  alone  there  or  did  someone  stay 
with  you?  A.     Yes. 

Q.    Alone? 

A.     Yes,  alone.     I  occupied  my  own  room. 

Q.  Now  you  said  that  you  had  not  weighed  your- 
self in  a  long  time  because  you  had  been  ill.  [4] 

A.     Yes. 

Q.    Now  what  kind  of  illness  was  that? 

A.     What? 

Q.  What  kind  of  illness?  What  was  the  matter 
with  you?  You  said  you  had  been  ill.  What  was 
the  matter  with  you  ? 
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A.  That  wasn't  why  I  didn't  weigh  myself.  I 
didn't  care  to  be  weighed,  not  on  account  of  illness. 

Q.  No,  but  you  spoke  of  being  ill,  and  I  am  ask- 
ing you  what  that  illness  was. 

A.     You  want  to  know  the  time? 

Q.     Yes.  A.     In  connection  with  what? 

Q.  Before  this  fall,  before  the  time  that  you  fell 
in  the  Congress  Hotel,  when  was  the  last  time  be- 
fore that  that  you  were  ill  ? 

A.     I  can't  tell  what  time. 

Q.  You  were  not  ill  at  that  time,  however,  were 
you?  A.     Not  at  that  time,  no. 

Q.  Had  you  ever  had  any  falls  before  this  one  on 
March  1st  in  the  Congress  Hotel? 

A.  Oh,  certainly,  I  am  a  living  man  and  some- 
times I  fall. 

Mr.  Mautz:  Edgar,  excuse  me.  You  keep  re- 
ferring to  March  1st.  Isn't  it  June  1st  that  we  are 
concerned  with? 

Mr.  Freed:     Excuse  me. 

Q.  When  I  have  been  referring  to  March  1st, 
1942,  I  find  that  I  was  in  error.  The  fall  was  on 
June  1st,  1942,  and  I  meant  to  [5]  refer  to  June  1st. 
When  was  the  last  time  prior  to  June  1st  1942 — that 
is  the  day  when  you  had  this  fall  in  the  Congress 
Hotel — that  you  had  had  a  fall? 

A.     I  can't  remember  the  time  when  I  fell. 

Q.  Was  it  a  long  time  before  June  1st  of  this 
year?  A.    A  long  time  what? 
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Q.  Was  the  last  fall  that  you  had  before  the  fall 
that  is  the  subject  of  this  action  here  a  long  time 
before  June  1st  of  this  year?  You  say  you  don't 
remember  exactly  when  it  was.  Was  it  a  long  time 
before  June  1st  of  this  year? 

A.  Do  you  mean  that  I  had  another  fall  before 
this? 

Q.     Yes.  A.     I  don't  remember. 

Q.  Then  you  don't  remember  of  having  any 
other  falls  except  this  one? 

A.  No.  I  might  have  had  a  fall,  but  I  never 
paid  much  attention  to  it. 

Q.     Have  you  ever  had  any  fainting  spells  ? 

A.     Any  what  ? 

Q.     Any  fainting  spells? 

A.     No.    Through  my  life  it  may  happen,  but 

Q.     (Interrupting)     I  mean  in  the  last  few  years. 

A.    No. 

Q.  Mr.  Bromberg,  will  you  tell  me  how  that  acci- 
dent happened,  that  fall  happened,  in  the  Congress 
Hotel  on  June  1st  of  this  [6]  year? 

A.    You  mean  the  way  I  fell  ? 

Q.     How  it  happened,  yes. 

A.     To  what  time  do  you  refer? 

Q.  To  the  time  that  you  fell  in  the  Congress  Ho- 
tel on  June  1st  of  this  year,  the  fall  that  is  the  sub- 
ject of  this  action  here,  this  lawsuit.  I  am  asking 
you  to  tell  me  how  it  happened. 
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A.     I   can't  remember  exactly  how  it  happened. 
Do  you  refer  to  the  last  fall  ? 

Q.  Yes,  sir,  the  one  that  is  the  subject  of  this 
lawsuit. 

A.     Let  me  see.     I  can't  remember  the  date  of  it. 
Q.     Well,  it  was  on  Jime  1st,  I  believe,  of  this 
year.  A.     On  June  1st,  yes. 

(A  short  discussion  was  then  had  by  the  at- 
torneys, off  the  record.) 

Q.  (By  Mr.  Freed)  Mr.  Bromberg,  you  say  you 
don't  remember  how  it  happened,  and  I  am  going  to 
ask  your  attorney  to  ask  you  a  question  or  so  to  see 
if  he  can  make  it  clear  to  you  as  to  what  I  am  seek- 
ing. A.     When  ? 

Mr.  Mautz:  Mr.  Bromberg,  you  remember  when 
you  had  your  fall  in  the  Congress  Hotel  there  while 
you  were  waiting  for  your  mail  ? 

A.     When  I  had  my  fall,  yes.  [7] 

Mr.  Mautz :     At  the  Congress  Hotel. 

A.     Yes,  but  I  can't  remember  the  date. 

Mr.  Mautz:  Forget  the  date;  we  know  what  the 
date  is.  Just  tell  us  what  happened,  what  you  were 
doing,  and  where  you  were  standing,  and  just  tell  us 
how  it  happened,  please.  Never  mind  the  date ;  just 
tell  us  what  happened  there  at  that  time. 

A.     When  I  fell  at  the  Congress  Hotel  ? 

Mr.  Mautz:     Yes. 

A.     I  don't  know^  exactlv  how  I  fell. 
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Mr.  Mautz:  Do  you  remember  Saturday  morn- 
ing I  came  up  to  you  and  talked  to  you  in  your  room 
up  at  the  rest  home*?  A.     No. 

Mr.  Mautz:  You  don't  remember  my  talking  to 
you  Saturday  morning  up  there  in  your  room  up  at 
the  convalescent  home? 

A.  Maybe  you  do.  I  don't  remember  much  about 
talking  to  you. 

Mr.  Mautz:  And  you  told  me  how  the  accident 
happened  when  I  was  there  Saturday  morning. 
Now  do  you  remember  about  your  fall  at  the  Con- 
gress?    You  remember  about  it,  don't  you? 

A.  Because  of  the  young  girl.  She  gave  me  a 
push  and  threw  me  to  the  floor. 

Mr.  Mautz:  And  what  were  you  doing  at  the 
time? 

Mr.  Freed:     I  would  like  to  proceed. 

Mr.  Mautz:  Yes,  you  can  ask  any  questions. 
What  were  you  doing  at  the  time  just  before  the 
fall?  [8] 

A.     What  I  was  doing? 

Mr.  Mautz:     Yes. 

A.     I  wasn't  doing  anything.    How  do  you  mean? 

Mr.  Mautz :  Well,  were  you  sitting  down  or  stand- 
ing up?  Were  you  in  the  restaurant,  or  in  the 
lobby,  or  where  were  you  ? 

A.     I  was  standing  by  the  counter. 

Mr.  Mautz :    What  for  ? 

A.     Well,  I  was  waiting  for  my  mail. 
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Mr.  Freed:     Mr.  Mautz,  I  would  like  to  proceed. 
Mr.  Mautz:     All  right,  sure. 

Mr.  Freed :  Thank  you  very  much  for  reminding 
him. 

Q.  (By  Mr.  Freed)  Now  what  were  you  doing 
when  you  fell,  Mr.  Bromberg? 

A.     When  I  fell  ? 

Q.    Yes,  sir. 

A.  Well,  when  I  fell  I  felt  hurt.  I  cried  with 
pain,  and  then  they  had  to  take  me  to  my  room  and 
put  me  to  bed. 

Q.  You  fell  down  on  the  floor  ?  A.     Yes. 

Q.  And  somebody  picked  you  up  ? 

A.  Yes,  somebody  picked  me  up. 

Q.  And  carried  you  Tip  to  your  room? 

A.  Yes. 

Q.  Now^  what  did  you  say  caused  you  to  fall? 
Why  did  you  fall  down?  What  made  you  fall 
dowTi?  [9] 

A.  Because  the  little— a  young  lady,  a  girl— a 
young  lady;  I  don't  remember  exactly  who  it  was. 

Q.  Well,  that  is  what  I  would  like  to  know.  I 
would  like  to  have  you  tell  me  what  this  young  lady 
did  to  cause  you  to  fall.  I  believe  you  said  in  your 
complaint  and  you  said  in  answer  to  Mr.  Mautz 's 
question  that  you  were  standing  near  the  desk  at  the 
Congress  Hotel  waiting  for  vour  mail. 

A.     Yes. 

Q.     Now  what  happened  then  ? 
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A.  While  I  was  waiting  for  the  mail  I  found  a 
young  girl  there  occupied  with  the  clerk  in  con- 
versation. I  waited  until  she  was  through  with  her 
conversation  and  then  I  will  try  to  talk  to  him. 
What  was  your  question  ? 

Q.  That  is  right.  Then  what  happened  next? 
You  were  waiting  there,  and  what  happened  after 
that  ?  You  said  you  were  waiting  behind  this  young 
girl  and  you  were  waiting  to  go  up  and  talk  to  the 
clerk  ?  A.     Yes. 

Q.     Then  what  happened  ?    What  happened  next  ? 

A.  I  was  waiting  until  this  girl  would  be  through 
and  then  I  will  talk  to  the  clerk. 

Q.     Then  what  happened? 

A.  I  can't  remember  exactly  about  what  hap- 
pened. II 

Q.  Later  on  you  fell  to  the  floor.  Now  what  hap- 
pened while  you  waiting  there  behind  this  girl? 
What  happened  next  [10]  now? 

A.  I  was  waiting  behind  this  girl,  and  when  she 
was  through 

Q.     (Interrupting)     What  did  she  do? 

A.  She  pushed  me ;  she  gave  me  a  strong  push  in 
my  chest  and  threw  me  to  the  floor.  She  had  room 
to  walk  around,  and  she  pushed  me  right  on  my 
chest  and  threw  me  to  the  floor. 

Q.     Then  she  pushed  you  on  your  chest  ? 

A.    Yes. 
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Q.     What  part  of  her  body  pushed  you  on  your 
chest?  A.     What? 

Q.  What  pai-t  of  her  body  touched  you  ?  With 
her  hands? 

A.     Yes,  with  her  hands,  right  on  the  chest. 

Q.     Did  her  hands 

A.  (Interrupting)  Yes,  right  on  my  chest,  and 
I  fell  on  the  back. 

Q.  The  girl's  hands  pushed  you?  Her  hands 
were  on  your  chest  and  she  pushed  you  down?  Is 
that  it?  A.     What? 

Q.     You  said  the  girl  pushed  you  down? 

A.    Yes. 

Q.     And  you  said  she  pushed  you  on  your  chest? 

A.     On  my  chest. 

Q.  What  part  of  her  body  struck  your  chest,  her 
hands?  What  part  of  the  girl's  body  struck  your 
chest?    A.     I  don't  know.     I  knew [11] 

Q.     You  knew  w^hat? 

A.     I  knew  the  action  of  her  hands. 

Q.     Her  hands  pushed  you?  A.     Yes. 

Q.     You  understand  what  I  am  askin<r  you  ? 

A.     No. 

Q.     AVell,   you   said   the  girl   pushed   you   down. 
That  is  right,  isn  't  it  ?  A.     Yes. 

Q.     And  you  said  she  pushed  vou  on  your  chest « 
A.     Yes. 

Q.     Now  did  she  push  you  with  her  hands?    Did 
the  girl  push  you  with  her  hands  ? 
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A.    With  her  hands,  sure. 

Q.  Weir,  that  is  what  I  am  asking  you.  You 
were  standing  back  of  her  waiting  at  the  counter 
there,  at  the  desk?  A.    What? 

Q.     You  were  waiting  at  the  desk  in  the  hotel? 

A.  I  was  waiting  at  the  desk  until  she  would  be 
through. 

Q.  And  her  back  was  turned  toward  you,  wasn't 
it?  A.    What? 

Q.  The  girl's  back  was  toward  you?  You  were 
behind  the  girl?     You  were  standing  behind  her? 

A.  I  was  standing  on  the  side  of  the  girl  waiting 
until  she  would  be  through.  [12] 

Q.  Well,  were  you  standing  behind  her,  toward 
her  back,  or  at  her  side  ?  A.     Behind  her. 

Q.     And  did  she  turn  around  and  shove  you? 

A.     What? 

Q.  Did  she  turn  around  and  face  you  and  shove 
you  down?  A.     Yes. 

Q.     Was  she  running  or  walking? 

A.  I  don't  know  why  she  have  to  do  that  because 
she  had  plenty  of  room  around  me,  and  yet  she  went 
and  pushed  me  right  on  my  chest  and  threw  me 
down. 

Q.  Well,  was  she  w^alking  or  running  or  standing 
still  when  she  shoved  you  down? 

A.     She  was  right  near  me  on  the  place  there. 

Q.  She  was  standing  still  when  she  shoved  you 
down?  A.     Yes,  she  was  standing. 
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Q.     She  was  not  running? 

A.     She  was  not  running. 

Q.    Was  she  walking? 

A.     Yes,  she  was  walking. 

Q.     She  was  not  standing  still  then? 

A.  I  don't  remember  that,  but  I  remember  what 
happened. 

Q.  She  was  walking?  When  she  shoved  you 
down,  as  you  say,  she  was  walking? 

A.    When  she  shoved  me  down  ?  [13] 

Q.     Yes,  sir.  A.     I. guess  she  was  walking. 

Q.  I  thought  you  were  standing  right  behind  her. 
I  thought  you  were  standing  right  behind  the  girL 
You  said  you  were  standing  right  behind  her  ? 

A.     Yes. 

Q.  Now  would  she  have  to  walk  to  reach  you,  to 
get  to  where  she  could  shove  you? 

A.  I  don't  know^  what  way  she  moved;  I  cannot 
describe  it. 

(A  recess  was  then  taken,  after  which  the 
taking  of  the  deposition  was  continued  as  fol- 
lows:) 

Q.  (By  Mr.  Freed)  You  said  that  you  were 
standing  waiting  to  talk  to  the  clerk  at  the  desk,  to 
get  your  mail  or  for  some  other  purpose  ? 

A.  Yes,  and  I  found  another  girl  occupied  the 
conversation.  I  waited  until  she  would  be  through 
and  then  I  would  talk  to  him. 

Q.     And  then  she,  you  said,  shoved  you  do\\ii? 
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You  said  she  shoved  you  and  caused  you  to  fall 
down  ?  A.    Yes. 

Q.  Now  how  did  that  happen?  Did  she  turn 
around  and  shove  you,  or  what  did  she  do?  Just 
what  did  she  do? 

A.  I  cannot  tell  the  action  but  I  knew  the  deed, 
what  was  done. 

Q.  You  don't  remember  just  how  it  happened, 
though?  [14] 

A.     Well,  I  remember  most  of  it. 

Q.     Well,  will  you  tell  me  what  you  remember? 

A.     I  have  told  you  that. 

Q.  Yes,  you  told  me  that  you  were  standing  be- 
hind her  there  at  the  counter  waiting.  You  said 
you  were  standing  behind  the  girl  at  the  counter. 
Now  what  happened  next? 

A.  I  was  behind  her  or  at  the  side  of  her.  I  was 
waiting  until  she  would  be  through  and  then  I  will 
come  forward. 

Q.  And  then  what  happened?  What  did  she  do 
then? 

A.     I  don't  remember  what  she  has  done. 

Q.     You  said  that  she  shoved  you  down? 

Mr.  Mautz:    "Pushed"  was  his  word. 

Q.     (By  Mr.  Freed)     Pushed  you  down? 

A.    Yes. 

Q.  You  were  standing  there  either  beside  her  or 
back  of  her,  and  you  said  she  pushed  you  down. 


vs.  I.  Bromberg  103 

(Deposition  of  I.  Broinbovi;.) 

Defendant's  Pre-Trial  and  Trial 
Exhibit  No.  14— (Continued) 
Did  she  turn  around  and  push  you  down  with  her 
hands,  or  what  did  she  do? 

x\.  Yes,  she  pushed  me  down  with  her  hands, 
sure. 

Q.  Do  you  remember  whether  you  were  standing 
by  her  side  or  back  of  her  ?  You  said  once  you  were 
standing-  back  of  her,  and  just  now  you  indicated 
that  perhaps  you  were  standing  beside  her  and  I 
wondered  which  it  was. 

A.  The  girl  was  occupied  with  the  clerk  and  I 
was  waiting  until  she  will  finsh  her  conversation  and 
then  I  will  occupy  the  clerk.  [15] 

Q.  Were  you  waiting  behind  the  girl  or  to  the 
side  of  the  girl  ? 

A.     Yes,  I  was  waiting  behind  her. 

Q.    Behind  the  girl?  A.    Yes. 

Q.    And  then  what  did  the  girl  do  ? 

A.  The  girl — while  I  was  standing  there  and 
waiting  until  she  was  through,  instead  of  having 
plenty  of  room  to  leave  she  went — it  wasn't  good 
enough  and  she  went  and  pushed  me  right  on  the 
floor. 

Q.  Then  she  turned  around  and  pushed  you  ?  Is 
that  right? 

A.     I  met  her  with  the  front,  on  the  push. 

Q.  Just  one  more  question  on  that.  How  far 
away  from  this  girl  were  you  standing  when  you 
were  w^aiting  for  her  to  get  through  so  you  could 
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Defendant's  Pre-Trial  and  Trial 
Exhibit  No.  14 — (Continued) 
talk  to  tlie  clerk?     How  far  away  from  the  girl 
were  you? 

A.     Do  you  mean  how  far  away  from  me  ? 

Q.  How  far  away  from  you  was  the  girl  when 
you  were  standing  there  waiting  to  talk  to  the  clerk  ? 

A.     Right  by  the  side  of  her. 

Q.  Would  you  say  you  were  almost  touching  her? 
Were  you  that  close  ? 

A.  I  don 't  remember  anything  about  close ;  right 
by  her  side. 

Q.     Not  very  far  away?  A.     No. 

Q.  Would  you  say  that  you  were  as  much  as  a 
foot  away,  twelve  [16]  inches  away? 

A.     Between  ? 

Q.    Yes. 

A.  I  didn't  know  the  measure,  but  I  know  I  was 
close  to  her.     It  wasn't  far. 

Q.     You  were  quite  close  to  her?  A.     Close 

Q.  And  you  were  taken  up  to  your  room,  you 
said,  after  you  fell  to  the  floor  ?  A.     Yes. 

Q.  Where  were  you  taken  from  there,  do  you  re- 
member?   To  a  hospital?  A.     To  the  hospital. 

Q.     And  you  were  under  a  doctor's  care? 

A.  Yes,  I  was  under  a  doctor's  care.  The  girl 
had  plenty  of  room  to  walk  around.  She  had  no 
business  coming  to  me  and  pushing  me. 

Q.  Did  you  see  the  girl  after  you  had  fallen  to 
the  floor?     Did  you  see  her  any  moi:'e? 

A.     I  don't  think  so. 
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Exhibit  No.  14— (Continued) 
Q.     And  you  don't  remember  who  picked  you  upt 
A.     No.     That  was  what  made  me  all  the  trouble. 
Mr.  Freed:     I  think  that  is  all. 
(Witness  excused.)  [17] 


State  of  Oregon, 

County  of  Multnomah. — ss. 

I,  the  undersigned,  Edwin  L.  Holmes,  a  Notary 
Public  for  Oregon,  do  hereby  certify  that  on  the  Tth 
day  of  December,  1942,  at  the  hour  of  10:20  o'clock 
A.M.  of  said  date,  before  me,  as  such  Notary,  at  the 
library  of  the  United  States  Court  House,  in  the 
City  of  Portland,  County  of  Multnomah,  and  State 
of  Oregon,  personally  api^eared  pursuant  to  the 
stipulation  herein  set  out  the  above  named  plaintiff, 
I.  Bromberg;  Mr.  Robert  T.  Mautz  appearing  as 
attorney  for  the  plaintiff  and  Mr.  Edgar  Freed  ap- 
pearing as  attorney  for  the  defendant,  and  the  depo- 
sition of  the  said  I.  Bromberg  was  thereupon  taken 
on  oral  interrogatories,  the  said  witness  having  been 
first  duly  sworn  by  me  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 

I  further  certify  that  all  interrogatories  propomid- 
ed  to  said  witness,  together  with  the  answers  of 
said  witness  thereto  and  other  proceedings  occurring 
upon  the  taking  of  said  deposition,  were  then  and 
there  taken  dowTi  by  me  in  shorthand  and  thereafter 
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Defendant's  Pre-Trial  and  Trial 
Exhibit  No.  14 — (Continued) 
by  me  reduced  to  typewriting,  that  the  foregoing  17 
pages,  numbered  from  1  to  17,  inclusive,  are  a  full, 
true,  and  accurate  transcript  of  my  said  shorthand 
notes,  and  that  the  witness  testified  as  therein,  set 
forth. 

Witness  my  hand  and  notarial  seal  at  Portland, 
Oregon,  this  9th  day  of  December,  1942. 
[Seal]  EDWIN  L.  HOLMES, 

Notary  Public  for  Oregon. 
My  Commission  expires  July  25,  1944. 

[Endorsed] :     Filed  Dec.  10,  1942.  [18] 


Mr.  Freed :  I  want  to  offer  in  evidence  the  plain- 
tiff's complaint,  which  was  Defendant's  Pre-Trial 
Exhibit  15. 

Mr.  Mautz :     No  objection. 
The  Court :     Admitted.  [74] 

(The  complaint  in  this  case  so  offered  and 
received,  having  been  previously  marked  De- 
fendant's Pretrial  Exhibit  15,  was  further 
marked  "and  trial".) 
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DEFENDANT'S  PRE-TRIAL  AND  TRIAL 
EXHIBIT  NO.  15 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1389 

I.  BROMBERG, 

Plaintiff 
vs. 
WESTERN  UNION  TELEGRAPH  COMPANY, 
a  corporation. 

Defendant 
COMPLAINT 

The  plaintiff  complains  of  the  defendant  and  for 
cause  of  action  alleges: 

I 

That  at  all  times  herein  mentioned  the  defendant 
was  and  is  a  foreign  corporation,  duly  authorized 
to  transact  business  in  the   State  of  Oregon   and 
is  transacting  business  in  said  state  as  a  telegraph 
company   and   mth   its   principal   office   and   place 
of  business  in  the  City  of  Portland,  Oregon;  that 
in    coimection   with    its   business   in    the    State   of 
Oregon  the  defendant  employed  numerous  persons 
to   pick   up   and   deliver   messages   and   packages; 
that  at  all  times  herein  mentioned,   one  Gene^ive 
Cline  was  employed  by  the  defendant  as  a  messen- 
ger and  among  other  things,  lacked  u])  and  deliv- 
ered   messages    for    the    defendant    at    hotels    and 
business  houses  in  the  do\\Tito\NTi  district  of  Port- 
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land,  Oregon  and  that  at  the  time  of  the  accident 
liereinafter  i"ef erred  to  the  said  Genevive  Cline 
was  acting  in  the  course  of  her  employment  for 
the  defendant  and  in  the  furtherance  of  its  busi- 
ness. 

II 
That  on  the  1st  day  of  June,  1942  and  prior 
thereto  the  plaintiff  resided  at  the  Congress  Hotel 
in  Portland,  Oregon  and  on  said  date  was  standing 
behind  the  said  Genevive  Cline  near  the  main  desk 
of  said  hotel  in  the  lobby  thereof  awaiting  his 
turn  to  ask  for  his  mail.  That  said  Genevive  Cline, 
then  and  there  acting  for  and  on  behalf  of  the 
defendant,  carelessly,  recklessly  and  negligently 
made  a  sudden  and  abrupt  turn  from  said  desk 
and  walked  directly  into  and  against  the  plaintiff, 
knocking  him  to  the  floor  of  said  hotel  lobby  and 
causing   the   injuries   hereinafter   described. 

Ill 

As  a  direct  and  proximate  result  of  the  care- 
lessness, recklessness  and  negligence  of  the  defend- 
ant through  its  said  employee  as  aforesaid  the 
plaintiff  sustained  a  fracture  of  the  neck  of  the 
right  femur  with  external  rotation  of  the  distal 
fragment  and  some  coxavara  and  was  caused  to 
suffer  physical  pain  and  mental  anguish  and  to 
become  lame  and  disabled  and  was  required  to  be 
hospitalized  and  to  be  attended  by  physicians  and 
to  be  operated  upon,  and  the  plaintiff  has  been 
disabled  and  under  medical  treatment  and  hospi- 
talized  ever   since   and   will   be   for   an   indefinite 
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tinio  in  tlio  Cuture  all  to  liis  general  damage  in  the 
sum  of  $7500.00. 

IV 
That  by  virtue  of  said  injuries  the  plaintiff  has 
been  caused  to  incur  expenses  for  hospital,  nursing, 
physicians,  X-rays,  rest  home,  ambulance  and 
wheel-chair  in  the  sum  of  $1,413.70  to  date  which 
the  plaintiff  claims  as  special  damages. 

V 

That  this  controversy  is  between  citizens  of  dif- 
ferent states  and  the  amount  involved  exceeds  the 
sum  of  $3000.00,  exclusive  of  interest  and  costs. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  $7500.00,  general  dam- 
ages and  the  further  sum  of  $1,413.70,  special  dam- 
ages and  for  his  costs  and  disbursements  herein 
incurred. 

WILBUR,  BECKETT, 
HOWELL   &  OPPEN- 
HEIMER 
By  Robert  T.  Mautz 

Attorneys  for  Plaintiff 
1001  Board  of  Trade 
Building 

Portland,  Oregon 

United  States  of  America 
District  of  Oregon — ss: 

I,  LoweU  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do 
hereby   certify   that  the   foregoing   copy   of   Com- 
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plaint  (exhibit  15)  in  cause  No.  Civil  1389,  I, 
Bromberg  vs.  Western  Union  Telegraph  Company, 
has  been  by  me  compared  with  the  original 
thereof,  and  that  it  is  a  correct  transcript  there- 
from, and  of  the  whole  of  such  original,  as  the 
same  appears  of  record  and  on  file  at  my  office 
and  in  my  custody. 

In   testimony  whereof   I  have   hereunto   set   my 
hand  and  affixed  the  seal  of  said  court  at  Portland, 
in  said  District,  this  August  30,  1943 
[Seal]  LOWELL  MUNDORFF 

Clerk, 
By  F.  L.  BUCK 

Chief  Deputy  Clerk 

[Endorsed]:    Filed  September  16,  1942. 


The  Court:  What  is  in  the  complaint  that  you 
have  in  mind? 

Mr.  Freed :  Well,  I  have  in  mind  that  the  com- 
plaint says — may  I  read  that  little  part  here,  your 
Honor?  The  complaint  says  that  the  messenger 
carelessly  and  recklessly 

The  Court:     Pushed  him? 

Mr.  Freed:  No,  he  didn't  say  pushed  him. 
That  is  just  what  I  want. 

The  Court:  All  right.  I  get  your  point.  Why 
did  you  amend  your  answer?    Tell  me  that. 

Mr.  Freed:  To  set  up  contributory  negligence. 
I  had  not  ever  talked  to  Mr.  Bromberg 

The  Court :     I  remember  now. 
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Mr.  Freed:      and    after    takiiii;    },is    deposi- 
tion  

The  Court:     I   remember   now. 
Mr.  Freed:     That  was  it.     I  believe  that  we  are 
ready  to  close  our  case.     The  defendant  rests. 


REBUTTAL 
Mr.  Mautz:     Call  Mr.  Mercer. 

OEORGE  A.  MERCER 

was  thereupon  produced  as  a  witness  in  rebuttal, 
in  behalf  of  the  plaintiff,  and,  having  been  first 
duly  sworn,  testified  as  follows: 

Direct  Examination   [75] 
By  Mr.  Mautz: 

Q-     Your  name  is  George  A.  Mercer? 

A.     Yes,  sir. 

Q.     What  is  your  occupation? 

A.  Manager  of  the  Claim  Department  of  the 
Aetna  Life  Insurance   Company. 

Q.     In  Oregon?  A.     Oregon. 

Q.     How  long  have  you  occupied  that  position? 

A.     Twenty-six  or  twenty-seven  years. 

Q.  Did  one  of  your  affiliated  companies  have  an 
interest  because  of  insurance  in  the  Congress  Hotel 
in  June  of  '42?  A.     Yes. 

Q.  Mr.  Mercer,  do  you  have  a  number  of  inves- 
tigators or  adjusters  working  under  you? 

A.     Yes;  ten  or  a  dozen. 


112  Western  Union  Telegraph  Co. 

(Testimony  of  George  A.  Mercer.) 

Q.  Are  they  generally  instructed  as  to  what 
they  are  to  secure  in  the  way  of  information  when 
they  investigate  an  accident?  A.     Usually. 

Q.  Yes.  State  whether  or  not  they  are  in- 
structed to  get  all  of  the  information  that  is  known 
to  witnesses  whom  they  interrogate  I 

A.  Yes,  they  are  instructed  to.  I  want  to  qual- 
ify that  a  little  by  saying  six  of  my  boys  are 
attorneys  and  are  supposed  to  know  what  they 
are  after,  and  this  man  in  particular  that  took 
this  was  an  attorney,  had  years  of  experience  back 
of  him,  and  I  told  [76]  him  to  go  on  up  and 
cover  it. 

Q.  And  in  covering  it  you  mean  get  all  the 
information  that  every  given  person  has? 

A.  Everything  that  is  incidental  to  the  alleged 
accident. 

Q.  And  who  was  the  man  in  your  department 
who  investigated  the  accident  in  which  Mr.  Brom- 
berg  suffered  injury  in  the  Congress  Hotel  on 
June  1st,  1942?  A.    William  Bembridge. 

Q.     Is  he  with  you  at  this  time?  A.     No. 

Mr.  Mautz:     That  is  all. 

Mr.  Freed :     No  questions. 
(Witness  excused.) 
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C.  V.  COWI)p]ROY 

was  thereupon  produced  as  a  witness  in  rebuttal, 
in  behalf  of  the  plaintiff,  and,  having?  been  first 
duly  sworn,   testified  as   follows: 

Direct  Examination 
By  Mr.  Mautz: 

Q.  Mr.  Cowderoy,  your  name  is  E.  V.  Cowde- 
roy?  A.     That  is  right. 

Q.     What  is  your  business? 

A.     Claims  Manager. 

Q.     For  whom?  A.     United    Pacific.     [77] 

Q.  And  is  William  Bembridge  one  of  your  em- 
ployees? A.     Yes,  sir. 

Q.     Working  out  of  your  department? 

A.    Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  you  received 
a  phone  call  from  an  attorney  involved  in  this 
case  today  as  to  Mr.  Bembridge 's  whereabouts? 

A.     Yes,  sir. 

Q.     And  about  what  time  was  that? 

A.     Just  shortly  before  noon,  I  would  say. 

Q.     And  who  was  that  attorney? 

A.    Mr.  Mautz. 

Q.     Myself?  A.     Yes,  sir,  that  is  right. 

Q.  And  what  did  you  ascertain  at  that  time  in 
trying  to  find  out  where  Mr.  Bembridge  was? 

A.  I  checked  with  the  telephone  girl  and  was 
informed  he  would  not  be  back  until  tomorrow 
morning. 

Q.     That  he  would  not  be  back?  A.     Yes. 

Q.  And  was  it  possible  to  find  out  in  your  office 
where  he  could  be  located  now?  A.     No,  sir. 
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Q.     Or  where  he  is  now? 

A.     No;  just  out  in  the  territory.  [78] 

Q.  And  he  will  not  be  available  during  the  busi- 
ness or  court  day  until  tomorrow  morning? 

A.     That  is  right. 

Mr.  ISIautz :     That  is  all. 

The  Witness:  I  could  see  that  you  had  him  by 
nine  o'clock  or  ten  o'clock  tomorrow. 

Mr.  Mautz:      Pardon   me? 

The  Witness:    I  could  have  him  in  the  morning. 

Mr.  Freed:     Nine  o'clock?  A.    Yes. 

Mr.  Mautz:  Q.  In  other  words,  he  might  be 
reached  at  home  to  night?  A.    Yes. 

Mr.  Mautz:     That  is  all. 

Mr.  Freed:     That  is  all. 
(Witness  excused.) 

Mr.  Mautz:  If  the  Court  please,  that  was  the 
best  I  was  able  to  do  in  trying  to  get  the  particular 
individual  that  conducted  this  investigation.  In 
view  of  the  witness  Lenhart's  own  testimony  that 
he  may  have  made  the  statement  to  this  man,  which 
I  laid  as  impeachment,  I  think  that  probably  would 
be  sufficient  anyhow,  but,  as  I  say,  if  your  Honor 
would  want  anything  in  addition  from  Mr.  Bem- 
bridge's  own  lips  I  found  as  soon  as  I  left  the 
court  room — and  I  called  from  the  Library — I 
would  not  be  able  to  get  it  [79]  before  tomorrow 
morning;  so  if  your  Honor  felt  that  was  an  im- 
portant part  of  the  case,  just  what  transpired 
between  Lenhart  and  that  particular  investigator, 
I  would  like  the  privilege  of  calling  him  in  the 
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morning  nnd  having  him  toll  his  story.  Tf  your 
Honor  does  not  think  that  is  important  to  your 
Honor's  decision  on  the  outcome  of  course  there 
would  be  no  need  to  take  that  additional  time. 

The  Court:  Everybody  will  feel  better  if  y(.u 
call  him,  but  I  would  like  you  to  argue  the  case 
as  much  as  you  can  now. 

Mr.  Mautz:  Well,  with  the  exception  of  Mr. 
Bembridge  the  plaintiff  rests. 

Mr.  Freed:  Whatever  the  Court  wishes  to  do 
about  it,  and  counsel,  will  be  completely  satisfac- 
tory to  me,  but  I  was  in  hopes  that  we  could  com- 
plete this  case  today.  But  when  we  checked 
through  the  evidence  we  didn't — I  didn't  and  I 
don't  think  Mr.  Mautz  did — have  any  idea  that 
the  case  would  run  over  today,  and  I  am  willing 
to  stipulate  if  he  were  here  that  he  would  say 
he  asked  him  that.  I  don't  want  to  deprive  counsel 
of  any  evidence  he  may  have.  Obviously  I  will 
have  to  be  here.     Whatever  the  Court  says. 

Mr.  Mautz:  If  Mr,  Freed  is  willing  to  stipulate 
to  let  the  record  show  that  Mr.  Bembridge,  when 
present,  would  testify  that  he  took  this  statement 
from  Lenhart  and  he  asked  Lenhart  to  tell  him 
everything  that  he  knew  about  this  accident,  and 
Lenhart  told  him  what  was  in  that  statement  which 
was  written  down,  and  that  when  that  was  com- 
pleted Lenhart  stated  that  was  all  he  knew  about 
[80]  it,  why,  if  the  record  can  so  show  I  would 
not  have  any  purpose  in  calling  Bembridge. 

Mr.  Freed:    I  don't  know  whether  he  would  say 
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it  or  not,  but  I  am  willing  to  let  the  record  show 
that,  if  we  don't  have  to  go  over  until  tomorrow. 

The  Court:     You  so  stipulate? 

Mr.  Freed:     I  so  stipulate;  yes. 

(Reporter's  Certificate  attached.) 

[Endorsed]:    Filed  June  22,  1943.  [81] 


[Endorsed]:  No.  10542.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Western 
Union  Telegraph  Company,  a  corporation,  Appel- 
lant, vs.  I.  Bromberg,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Oregon. 

Filed  September  7,  1943. 

PAUL  P.  O'BRIEN 
Clerk    of    the    United    States    Circuit    Court    of 
Appeals    for    the    Ninth    Circuit. 
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In  the  United  States  Ciicuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10542 

I.  BROMBERG, 

Appellee, 

vs. 

WESTERN  UNION  TELEGRAPH  COMPANY, 

Appellant 

STATEMENT  OP  THE  POINTS  ON  WHICH 
THE  APPELLANT  INTENDS  TO  RELY 

Pursuant  to  Rule  19(6)  of  the  Rules  of  this 
Court,  the  appellant  presents  the  following  state- 
ment of  the  points  on  which  it  intends  to  rely  on 
this  appeal: 

(1)  The  trial  court  erred  in  finding  that  Gene- 
vieve Cline,  the  defendant's  messenger  girl,  was 
negligent,  and  that  negligence  on  her  part  proxi- 
mately caused  the  injuries  to  plaintiff.  (See  Find- 
ings of  Fact  II,  III  and  V;  Certified  Record, 
page  14.) 

(2)  The  trial  court  erred  in  finding  that  said 
Genevieve  Cline  made  an  abrupt  turn  and  walked 
directly  into  and  against  the  plaintiff.  (See  Find- 
ings of  Fact  II  and  III;  Certified  Record,  page 
14.) 

(3)  The  trial  court  erred  in  finding  that  the 
plaintiff  was  not  guilt}^  of  any  negligence  (see 
Findings  of  Fact  IV,  Certified  Record,  page  14), 
and  in  not  finding  that  the  plaintiff  was  guilty  of 
contributory  negligence. 
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(4)  The  trial  court  erred  in  concluding  that 
the  plaintiff  was  entitled  to  recover  from  the  de- 
fendant any  sum  whatever,  and  in  giving  judgment 
against  the  defendant  for  any  sum  whatever.  (See 
Conclusions  of  Law,  I,  and  Judgment;  Certified 
Record,  page  15.) 

(5)  The  trial  court  erred  in  not  granting  the 
I^laintiff's  motion  to  dismiss.  (See  Transcript  of 
Testimony,  pages  51  to  53.) 

(6)  The  trial  court  erred  in  finding  that  said 
Genevieve  Cline,  in  coming  in  contact  with  the 
7:>laintiff,  was  acting  for  the  defendant.  (See 
Findings  of  Fact  I,  III  and  V;  Certified  Record, 
pages  13  and  14.) 

(7)  The  trial  court  erred  in  finding  that  the 
plaintiff  was  specially  damaged  in  a  sum  of  more 
than  $1,413.70,  and  in  concluding  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant  special 
damages  in  excess  of  said  sum,  and  in  giving  judg- 
ment against  the  defendant  for  special  damages 
in  excess  of  said  sum,  (see  Findings  of  Fact,  VII, 
Conclusions  of  Law,  I,  and  Judgment;  Certified 
Record,  page  15),  in  view  of  the  allegations  of 
paragraph  IV  of  the  Complaint  (see  Certified 
Record,  page  3)  and  in  view  of  the  contentions  of 
the  plaintiff  as  defined  in  the  Pre-Trial  Order  (see 
Certified  Record,  page  9.) 

SIMON,   GEARIN,  HUM- 
PHREYS &  FREED 
EDGAR  FREED 

Attorneys  for  Appellant 
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State  of  Oregon 

County  of  Multnomah — ss. 

Service  of  the  within  Statement  of  the  Points 
on  Which  the  Appellant  Intends  to  Rely  is  hereby 
accepted  in  Portland,  Multnomah  County,  Oregon, 
this  4th  day  of  September,  1943,  by  receiving  a 
copy  thereof,  certified  to  as  such  by  Edgar  Freed, 
Attorney  for  Appellant. 

ROBERT  T.  MAUTZ, 
By  P.  B.  KEITH 

Attorney  for  Appellee 

[Endorsed]:  Filed  Sept  7,  1943.  Paul  P. 
O'Brien,  Clerk. 
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No.  10542 

ffltrrmt  fflourt  of  App^alfi 

Jartljf  NintliOItrrutt 


WESTERN  UNION  TELEGRAPH  COM- 
PANY, a  corporation, 

Appellant^ 


vs. 
I.  BROMBERG, 


Appellee. 


APPELLANT'S  BRIEF 


Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

Hon.  Claude  McColloch^  District  Judge, 


JURISDICTION  OF  THE  DISTRICT  COURT 

The  jurisdiction  of  the  District  Court  in  this  case 
is  based  upon  28  U.S.C.A.,  Section  41(1),  this  being 
a  suit  between  citizens  of  different  states  in  which  the 
matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  $3,000.00.    The  plain- 
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tiff  is  a  citizen  of  Oregon  (Paragraph  II  of  the 
Complaint,  page  3  of  the  Transcript  of  Kecord) ;  and 
the  defendant  is  a  foreign  corporation  (Paragraph 
I  of  the  Complaint,  Tr.  2).  The  matter  in  contro- 
ersy  is  whether  or  not  the  defendant  is  legally  re- 
sponsible for  the  personal  injuries  sustained  by  plain- 
tiff as  the  result  of  falling  to  the  floor  of  the  lobby 
of  the  Congress  Hotel  in  Portland,  Oregon,  on  June 
1,  1942,  following  a  bodily  contact  with  Genevieve 
Cline,  a  messenger  girl  employed  by  defendant,  for 
which  injuries  the  plaintiff  claimed  $7,500.00  general 
damages  and  $1,413.70  special  damages  (Paragraphs  I 
to  V,  inclusive,  of  the  Complaint,  Tr.  2  to  5 ) . 

JURISDICTION  OF  THE  CIRCUIT  COURT 
OF  APPEALS 

The  jurisdiction  of  the  Circuit  Court  of  Appeals 
to  review  the  judgment  of  the  District  Court  (Tr. 
16-17)  is  based  upon  28  U.S.C.A.,  Sec.  225,  it  being  a 
final  decision  in  the  District  Court,  a  direct  review 
of  which  may  not  be  had  in  the  Supreme  Court  under 
28  U.S.C.A.,  Sec.  345. 

CONCISE  STATEMENT  OF  THE  CASE 

This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff-appellee,  I  Brom- 
berg,  hereinafter  called  "Mr.  Bromberg,"  through  the 
alleged  negligence  of  the  defendant-appellant.  West- 
em  Union  Telegraph  Company,  hereinafter  called 
"Western  Union,"  acting  by  an  employee. 
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On  the  first  day  of  June,  1042,  Mr.  Bromberg,  a 
man  close  to  87  years  of  age,  resided  at  the  Confess 
Hotel  in  Portland,  Oregon.    On  that  date,  at  about 
.3:30  P.  M.,  one  Genevieve  Cline,  hereinafter  called 
"Genevieve,"  employed  by  Western  Union  to  pick  up 
and   deliver  messages   in   the   downtown   district   of 
Portland,  Oregon,  was  standing  at  the  main  desk  in 
the  lobby  of  the  Congress  Hotel,  picking  up  or  deliver- 
ing a  telegram.    Mr.  Bromberg  came  up  and  stood 
to  the  rear  of  Genevieve,  either  directly  behind  her  or 
a  bit  to  one  side,  Avaiting  to  step  up  to  the  desk  and 
ask  for  his  mail.    Upon  leaving  her  position  at  the 
hotel  desk,  Gene\ieve  brushed  or  bumped  into  Mr. 
Bromberg,  of  whose  presence  she  was  not  aware,  fol- 
lowing which  contact  he  fell  to  the  floor  of  the  hotel 
lobby  and  sustained  the  injuries  complained  of. 

In  his  deposition  before  trial,  taken  on  December 
7,  1942,  Mr.  Bromberg  testified  that  Genevieve  put 
her  hands  on  his  chest  and  threw  him  to  the  floor 
(Tr.  98-99).  At  the  trial  on  March  11,  194.3,  Mr. 
Bromberg  testified  that  Genevieve  got  a  hold  of  his 
throat  and  pulled  and  gave  him  a  forcible  push  caus- 
ing him  to  fall  to  the  floor  (Tr.  54).  Appellee's  at- 
torney repudiated  both  those  versions,  in  the  follow- 
ing language:  '^  want  to  say,  as  Mr.  Bromberg's  at- 
torney, it  is  not  our  contention  that  this  young  lady 
took  him  with  her  hand"  (Tr.  54). 

The  contention  of  Mr.  Bromberg,  as  set  forth  in 
Paragi-aph  II  of  his  complaint  (Tr.  3),  is  that  Gene- 
vieve '^carelessly,  recklessly  and  negligently  made  a 
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suddeii  and  abrupt  turn  from  said  desk  and  walked 
directly  into  and  against  the  plaintiff,  knocking  him 
to  the  floor  of  said  hotel  lobby  and  causing  the  in- 
juries hereinafter  described." 

In  its  amended  answer  to  the  complaint,  Western 
Union  sets  up  two  separate  defenses  (Tr.  5-6).  The 
first  defense  is  a  denial  of  the  material  allegations 
of  the  complaint.  The  second  defense  is  that  Mr. 
Bromberg  was  guilty  of  contributory  negligence,  in 
that  he  carelessly  and  negligently,  without  warning 
or  notice  of  any  kind  to  Genevieve,  placed  himself  in 
and  remained  in  such  a  position  in  relation  to  her  as 
to  cause  her  to  brush  or  bump  into  him  when  she 
turned  to  leave  the  hotel  desk. 

In  conection  with  its  first  defense  Western  Union 
contends  (a)  that  Genevieve  was  not  negligent,  and 
(b)  that  even  if  Genevieve  Were  negligent  in  coming 
in  contact  with  Mr.  Bromberg,  Western  Union,  as  a 
matter  of  law,  would  not  be  liable  to  Mr.  Bromberg, 
because  the  Congress  Hotel  lobby  is  a  public  place 
at  which  Genevieve  was  present  in  the  exercise  of  a 
public  right  and  was  using  only  her  body  and  not 
any  vehicle  or  instrumentality  furnished  by  Western 
Union. 

In  his  complaint  Mr.  Bromberg  alleged  and  asked 
for  only  $1,413.70  special  damages  by  reason  of  being 
caused  to  incur  expenses  for  hospital,  nursing,  physi- 
cians, X-rays,  rest  home,  ambulance  and  wheel  chair 
(Paragraph  IV  of  the  Complaint,  Tr.  4).  At  the  Pre- 
Trial  conference,  and  in  the  Pre-Trial  order  (Tr.  9), 
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which  was  signed  and  entered  on  the  day  of  the 
trial,  Mr.  Bromberjj^  alleged  and  claimed  only  $1,413.70 
special  damages.  At  the  trial  Mrs.  Hromberg  proved 
items  in  excess  of  the  sum  claimed,  and  judgment 
was  given  for  him  against  Western  Union  for  $1,700.70 
special  damages  (Tr.  10).  No  motion  was  ever  made 
to  amend  the  complaint  or  the  Pre-Trial  order,  and 
Western  Union  contends  that  in  any  event  Mr.  Brom- 
berg should  not  have  been  given  judgment  for  spe- 
cial damages  in  excess  of  $1,418.70. 

The  Pre-Trial  order  was  made  and  entered  on 
March  11,  1943  (Tr.  11).  The  case  came  on  for  trial 
on  the  same  day.  The  testimony  and  proceedings  at 
the  trial  are  found  on  pages  20  to  110  of  the  Tran- 
script of  Kecord. 

At  the  conclusion  of  Mr.  Bromberg's  case,  Western 
Union  moved  to  dismiss  the  action  on  the  following 
grounds:  (1)  that  there  had  been  no  negligence  on 
the  part  of  Genevieve;  (2)  that  Mr.  Bromberg  was 
contributorily  negligent;  (3)  that  even  if  Genevieve 
were  negligent,  the  rule  of  respondeat  superior  did 
not  apply  because  she  Avas  at  a  place  where  she 
had  a  right  to  be  on  her  OAvn  account;  (4)  that  the 
testimony  of  Mr.  Bromberg  tended  to  show  a  deliber- 
ate act  on  the  part  of  Genevieve  (for  which  W^estern 
Union  would  not  here  be  liable),  rather  than  a  negli- 
gent act,  as  alleged;  and  (5)  that  even  if  Genevieve 
were  negligent,  injury  to  anyone  by  her  action  was 
not  reasonably  foreseeable  (Tr.  72-74). 
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The  Court  reserved  its  decision  on  this  motion  (Tr. 
74).  After  the  trial  the  Court  announced  its  deci- 
sion in  favor  of  Mr.  Bromberg.  Findings  of  fact  and 
conclusions  of  law  were  entered  (Tr.  12-16),  and 
judgment  (Tr.  10)  was  made  and  entered  on  March 
18,  1943,  giving  judgment  to  Mr.  Bromberg  against 
Western  Union  in  the  sum  of  "$2,500.00  as  general 
damages"  and  the  sum  of  "$1,700.70  as  special  dam- 
ages," together  with  his  costs  and  disbursements. 
Thereafter  this  appeal  from  the  judgment  was  duly 
taken  (Tr.  17-25). 


SPECIFICATIONS  OF  ERRORS 

(1)  The  trial  court  erred  in  finding  that  Gene- 
vieve was  negligent  and  that  negligence  on  her  part 
proximately  caused  the  injuries  to  Mr.  Bromberg 
(Findings  of  Fact  II,  III  and  V,  Tr.  14-15). 

(2)  The  trial  court  erred  in  finding  that  Gene- 
vieve "made  an  abrupt  turn  and  walked  directly  into 
and  against"  Mr.  Bromberg  (Findings  of  Fact  II  and 
III,  Tr.  14). 

(3)  The  trial  court  erred  in  finding  that  Mr. 
Bromberg  was  not  guilty  of  any  negligence  (Findings 
of  Fact  IV,  Tr.  14). 

(4)  The  trial  court  erred  in  concluding  that  Mr. 
Bromberg  was  entitled  to  recover  from  Western  Un- 
ion any  sum  whatever,  and  in  giving  judgment 
against  Western  Union  for  any  sum  whatever  (Con- 
clusions of  Law  I,  and  Judgment,  Tr.  16). 
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(5)  The  trial  court  erred  in  not  granting  West- 
ern Union's  motion  to  dismiss  the  action  (Tr.  72-74). 

(G)  The  trial  court  erred  in  finding  that  Gene- 
vieve, in  coming  in  contact  with  Mr.  Bromberg,  was 
acting  for  Western  Union  (Findings  of  Fact  I,  III 
and  V,  (Tr.  i:M5). 

(7)  The  trial  court  erred  in  finding  that  Mr. 
Bromberg  was  specially  damaged  in  a  sum  of  more 
than  $1,413.70,  and  in  concluding  that  Mr.  Bromberg 
was  entitled  to  recover  from  Western  Union  special 
damages  in  excess  of  said  sum,  and  in  giving  judg- 
ment against  Western  Union  for  special  damages  in 
excess  of  said  sum  (Findings  of  Fact  VII,  Conclu- 
sions of  Law  I,  and  Judgment,  Tr.  IG),  in  view  of  the 
allegations  of  Paragi^aph  IV  of  the  Complaint  (Tr. 
4)  and  in  view  of  the  contentions  of  Mr.  Bromberg 
as  defined  in  the  pre-trial  order  (Tr.  9). 

ARGUMENT 

In  this  action  Mr.  Bromberg  seeks  to  recover  dam- 
ages from  Western  Union  because  of  personal  in- 
juries sustained  by  him  when  he  fell  to  the  floor  of  a 
hotel  lobby  after  a  slight,  unintentional  and  acciden- 
tal contact  by  Genevieve,  a  seventeen-year-old  West- 
ern Union  messenger  girl. 

Of  course,  in  such  a  situation,  Western  Union 
could  be  held  liable  only  under  the  principle  of  re- 
spondeat superior. 
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Besides  Mr.  Bromberg  and  Genevieve,  the  only  eye 
witness  to  the  accident  was  Western  Union's  witness, 
James  Lenhart,  the  head  bell-boy  and  relief  clerk 
at  the  Congress  Hotel  (Tr.  74-88).  Mr.  Bromberg's 
testimony  in  his  deposition  (Tr.  90-105)  and  at  the 
trial  (Tr.  52-54)  was  so  vague,  indefinite,  contradic- 
tory, and  incomplete  that  it  can  afford  no  basis  for  a 
recovery. 

Mr.  Bromberg's  attorney  was  compelled  at  the  trial 
to  repudiate  Mr.  Bromberg's  statements  (made  in  his 
deposition  before  the  trial  and  in  his  testimony  at 
the  trial)  of  a  deliberate  and  intentional  act  on  the 
part  of  Genevieve  (Tr.  54).  Genevieve's  testimony 
that  she  did  not  know  of  the  presence  of  Mr.  Brom- 
berg  (or  anyone  else)  behind  her  until  she  actually 
came  in  contact  with  him  (Tr.  57-58,  63),  stands  un- 
contradicted. There  were  no  other  persons  anywhere 
near  them  in  the  lobby  (Tr.  58)  ;  and  there  were  no 
pillars  or  other  obstacles  to  be  guarded  against  (Tr. 
59).  Genevieve,  at  the  time  of  contacting  Mr.  Brom- 
berg,  was  walking  and  not  running  (Tr.  57)  ;  and  in 
walking  away  from  the  desk  she  had  taken  probably 
one  step  before  she  came  in  contact  with  him  (Tr. 
59).  When  she  "brushed  against  him"  (Tr.  57),  the 
impact  was  so  slight  that  she  did  not  realize  there 
was  any  possibility  of  injury  to  him  (Tr.  62)  ;  and 
she  had  walked  on  a  distance  of  ten  feet  before  she 
heard  him  cry  out  (Tr.  76-79). 

At  the  time  of  the  accident,  Mr.  Bromberg  was 
close  to  87  years  of  age  (Tr.  44),  weighed  about  130 
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pounds  (Tr.  51),  had  impaired  hearing  (Tr.  .3f),  91) 
had  fallen  before  (Tr.  JKJ),  walked  unsteadily  and  did 
not   lift   his   feet   but   shuffled   along   with   a   cane, 
and  at  times  complained,  "I  am  not  walking  as  well 
as  a  baby"  (Tr.  44).   His  physical  incapacity  was  so 
obvious  that  a  few  months  prior  to  the  accident  the 
management  of  the  Congress  Hotel  suggested  to  Mrs. 
Hervin,  Mr.  Bromberg's  daughter:  "that  Mr.  Brom- 
berg should  not  be  left  at  the  hotel  unattended,"  that 
his  movements  were  so  slow  that  it  was  an  inconveni- 
ence to  the  other  guests,  that  they  had  to  hold  eleva- 
tors for  him  to  get  on,  that  he  should  not  be  in  a  com- 
mercial hotel,  that  he  was  likely  to  stumble,  and  that 
"he  probably  would  be  better  where  there  was  some- 
one to  w^atch  him  and  care  for  him"  (Tr.  38-.39).  As  a 
result  of  this  conference,  it   was   arranged  for  Mr. 
Bromberg  to  have  his  breakfasts  in  his  room  (Tr.  40). 
It  is  the  contention  of  Western  Union  that  Mr. 
Bromberg  failed  as  a  matter  of  law  to  establish  a 
cause  of  action,  and  that  the  evidence  does  not  war- 
rant a  finding  that  Genevieve  was  negligent.    More- 
over, it  would  seem  that  under  the  circumstances  of 
this  case,  Mr.  Bromberg  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  being  unattend- 
ed in  a  public  place  where  there  is  always  the  likeli- 
hood of  unintentional  body  contacts,  and  in  coming 
up  and  stancUng  so  close  behind  Genevieve  as  to  ren- 
der some  bodily  contact   highly  probable  when  she 
moved  from  her  position. 

At  the  time  of  the  accident,  Genevieve  was  in  a 
public  place  where  she  had  a  right  to  be  independent- 
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ly  of  her  employment  and  she  was  not  using  any 
instrument  or  vehicle  furnished  by  her  employer.  This 
court  may  well  wish  to  follow  the  line  of  authorities 
holding  that  the  rule  of  respondeat  superior  should 
not  be  applied  to  hold  liable  an  employer  for  the 
"negligent  pedestrianism"  of  its  employee,  even  if 
Genevieve  was  in  fact  negligent  and  Mr.  Bromberg 
was  in  fact  not  guilty  of  contributory  negligence. 

In  his  complaint,  Mr.  Bromberg  claims  special 
damages  of  $1,413.70.  His  contention  was  renewed 
and  repeated  in  the  Pre-Trial  order  which  became 
the  basis  of  the  proceedings  at  the  trial.  Without 
any  attempt  to  amend  his  complaint,  or  amend  the 
Pre-Trial  order,  which  was  made  on  the  very  day  of 
the  trial,  Mr.  Bromberg  obtained  a  judgment  for 
special  damages  in  the  sum  of  $1,760.70.  If,  under 
the  federal  rules  of  civil  procedure,  the  Pre-Trial 
procedure  is  to  have  any  validity  and  effect  in  defin- 
ing the  issues  in  a  case,  Mr.  Bromberg,  under  the  cir- 
cumstances, should  not,  in  any  event,  be  permitted  to 
recover  more  than  $1,413.70  in  special  damages. 

Before  proceeding  further,  certain  legal  principles 
should  be  mentioned : 

I. 
NEGLIGENCE  IS  A  FAILURE  TO  DO  WHAT 
A  REASONABLY  PRUDENT  PERSON  WOULD 
ORDINARILY  HAVE  DONE  UNDER  THE  CIR- 
CUMSTANCES, OR  DOING  WHAT  SUCH  PER- 
SON, UNDER  EXISTING  CIRCUMSTANCES, 
WOULD  NOT  HAVE  DONE. 
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45  C.  J.  028. 

38  Am.  Jur.  ('All. 

Interstate  Circuit  v.  LeNormand,  100  F.   (2d) 

IGO,  161. 
Rice  i\  City  of  Portland,  141  Or.  205,  213;  7 

Pac.  (2d)  989;  17  Pac.  (2d)  562. 

II. 
THE  REQUIRED  DEGREE  OF  CARE  IS  AL- 
WAYS GRADUATED  ACCORDING  TO  THE  DAN- 
GER ATTENDING  THE  ACTIVITY  BEING  PUR- 
SUED. 

45  C.  J.  698. 

38  Ain.  Jur.  677-8. 

The  W.  D.  Anderson,  17  F.  Supp.  754,  758;  af- 
firmed 94  F.  (2d)  377;  c.d.  303  U.S.  658; 
82  L.  Ed.  1117;  58  S.  Ct.  764. 

Sullivan  v.  Mt.  States  Poiver  Company,  139  Or. 
282,  298;  9  Pac.  (2d)  1038. 

Peck  V.  Gerber,  154  Or.  126,  132;  59  Pac.  (2d) 
675. 

Shohert  r.  May,  40  Or.  68,  70;  66  Pac.  466. 

Carroll  v.  Grande  Eonde  Electric  Company,  47 
Or.  424,  433 ;  84  Pac.  389. 

III. 
IN  ORDER  FOR  AN  ACT  TO  CONSTITUTE 
NEGLIGENCE,  IT  MUST  BE  REASONABLY 
FORESEEABLE  TO  A  PERSON  IN  THE  POSI- 
TION OF  THE  ACTOR  THAT  HIS  ACT  WOULD 
RESULT  IN  SOME  INJURY  TO  ANOTHER. 

45  C.  J.  651-2. 

38  Am.  Jur.  669,  678-9. 

Mauney  v.  Gulf  Refining  Company,  . .  Miss.. .  ; 

9  So.   (2d)   780. 
Bragg  i\  Dayton   Company,  212  Minn.  491;  4 

N.W.  (2d)  320. 
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Shearman   and  Redfield  on  Negligence,   Rev. 

Ed.  1941,  Sec.  24,  page  50. 
Ford  r.  Grand  Union  Company,  268  N.Y.  243, 

254 ;  197  N.E.  266. 

In  Russell  v.  0.  R.  &  N.  Co.,  54  Or.  128,  137;  102 
Pac.  619,  the  Oregon  Supreme  Court  declared : 

"A  person  is  liable  for  any  act  the  injurious  con- 
sequence of  which  an  ordinarily  prudent  man 
would  be  likely  to  foresee  and  guard  against." 

In  Leamtt  v.  Stamp,  134  Or.  191,  197;  293  Pac. 
414,  the  Oregon  Supreme  Court  pointed  out : 

"An  injury  which  could  not  have  been  foreseen 
nor  reasonably  anticipated  as  the  probable  result 
of  an  act  of  negligence  is  not  actionable." 

In  Lincoln  Gas  Company  v.  Thomas,  74  Nebr.  257, 
260;  104  N.W.  153,  the  Court  said: 

"It  is  of  the  essence  of  actionable  negligence  that 
the  party  charged  should  have  knowledge  that 
the  act  complained  of  Avas  such  an  act  of  omis- 
sion or  commission  as  might,  within  the  domain 
of  probability,  cause  such  an  injury  as  that  com- 
plained of." 

In  Morrison  v.  Burgess   Company,  70   N.H.   406, 
408;  47  A.  412,  the  Court  said: 

"A  person  is  not  in  fault  for  not  knowing  particu- 
lar facts  unless  circumstances  exist  which  would 
put  a  man  of  average  prudence  upon  inquiry." 

'    As  stated  in  Volume  2,  Restatement  of  the  Law 
of  Torts,  page  763 : 

"In  order  that  an  act  may  be  negligent,  it  is  neces- 
sary that  the  actor  should  realize  that  it  involves 
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a  risk  of  eaiisinc:  harm  to  some  interest  of  an- 
other, such  as  the  interest  in  bodily  security, 
which  is  protected  af?ainst  unintended  invasion. 
But  this  of  itself  is  not  sufficient  to  make  the  act 
negligent.  Not  only  must  the  act  involve  a  risk, 
which  the  actor  realizes,  or  should  realize,  but 
the  risk  which  is  realized,  or  should  be  realized, 
must  be  unreasonable." 

As  pointed  out  in  Aunc  v.  Oregon  Trunk  Railway, 
151  Or.  G22,  (>:}1,  51  Pac.  (2d)  (i()3: 

"That  a  person  is  expected  to  anticipate  and  guard 
against  all  reasonable  consequences,  but  that  he 
is  not  expected  to  anticipate  and  guard  against 
that  which  no  reasonable  man  would  expect  to 
occur,  is  well  settled." 

In  The  Ellenor,  39  F.  Supp.  576,  579;  affirmed  125 
F.  (2d)  774,  the  Court  said: 

"One  is  expected  to  guard  against  only  such  dan- 
gers as  a  reasonably  prudent  person  would  be 
reasonably  expected  to  anticipate.  Clairvoyancy  is 
not  requisite." 

38  Am.  Jur.  670 : 

"In  other  words,  the  duty  to  use  due  care  arises 
from  probabilities,  rather  than  from  bare  possi- 
bilities, of  danger." 

Ft.  ^mitli  Gas  Company  v.  Clotuh  75  F.   (2d) 

413,  415. 
Sander  v.  California-Oregon  Power  Company, 

133  Or.  571,  576 ;  291  Pac.  365. 

38  Am.  Jur.  670 : 

"If  the  injury  could  not  have  been  foreseen,  it  is 
attributed  not  to  the  actor  but  to  the  accident." 
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IV. 
A  PERSON  IS  NOT  EEQUIRED  TO  EXPECT 
THAT  ANOTHER  MAY  BE  UNABLE  TO  EXER- 
CISE ORDINARY  CARE  FOR  HIS  OWN  SAFE- 
TY, IN  THE  ABSENCE  OF  CIRCUMSTANCES 
PUTTING  HIM  UPON  NOTICE  OF  SUCH  CON- 
DITION. 

38  Am.  Jur.  683. 

Worthington  v.  Mencer,  96  Ala.  310,  315-16;  11 

So.  72. 

In  45  C.  J.  704,  it  is  said: 

"In  tlie  absence  of  anything  which  should  reason- 
ably suggest  such  a  condition,  one  is  not  re- 
quired to  anticipate  that  another  may,  for  some 
reason,  be  unable  to  exercise  ordinary  care  for  his 
own  safety,  but  the  duty  to  exercise  special  care 
Avith  respect  to  a  person  who  is  for  any  reason 
unable  to  take  such  care  of  himself  as  the  nor- 
mal person  might,  arises  only  where  there  is  actu- 
al or  imputed  knowledge  of  the  incapacity." 

Under  this  principle,  even  a  common  carrier,  which 
does  not  know  of  the  infirmity  of  the  injured  person 
is  held  not  liable : 

Louisville,  etc.  v.  Turner,  219  Ky.  92,  99;  292 

S.W.  758,  761. 
Cook  V.  Leavenworth,  101  Kan.  103,  107;  165 

Pac.  803,  804. 
Virginia  Railway  Company  v.  Boswell,  82  Va. 

932,  936;  7  S.E.  383,384. 
International,  etc.  Co,  v.  Garcia,  13  S.W.  223, 

224  (Tex.). 
Bennett  v.  Metropolitan  Co.,  122  Mo.  App.  703, 

712;  99  S.W.  48. 
Daily  v.  Richmond  Railway  Co.,  106  N.C.  301, 

307;  11  S.E.  820. 
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V. 
IT  IS  THE  GENERAL  RULE  THAT  ONE  WHO 
VOLUNTARILY  PLA(n^]S  HIMSELF  IN,  OR  RE- 
MAINS IN,  A  POSITION  WHICH  HE  KNOWS, 
OR  WITH  REASONABLE  CARE  SHOULD  KNOW, 
IS  DANGEROUS,  CANNOT  RECOVER  FOR  THE 
ENSUING  INJURY. 

Cooley  on  Torts  (4th  Ed.)  Sec.  489,  page  423. 
Straight  t7.  Western  Lt.  &  Pr.  Co.,  73  Colo.  188, 
191;214Pac.  397. 

VI. 
IF  A  PERSON  "KNOWS  THAT  HE  IS  PHYSI- 
CALLY INFERIOR   IN  ANY   PARTICULAR,  HE 
IS  REQUIRED  TO  USE  HIS  REMAINING  FACUL- 
TIES WITH  GREATER  DILIGENCE." 

Volume  2,  Restatement  of  the  Law  of  Torts, 
page  768. 

As  stated  by  the  Oregon  Supreme  Court  in  Wein- 
stein  V.  Wheeler,  127  Or.  406,  413;  257  Pac.  20;  271 
Pac.  733 : 

"The  blind  and  the  halt  may  use  the  streets,  with- 
out being  guilty  of  negligence,  if,  in  so  doing,  they 
exercise  that  degree  of  care  which  an  ordinary 
prudent  person  similar  1}^  afflicted  would  exercise 
under  the  same  circumstances." 

It  is  said  in  38  Am.  Jur.  895 : 

"The  fact  that  a  person  is  afflicted  with  a  physi- 
cal disability  requires  him  to  put  forth  a  gi-eater 
effort  for  his  own  safety  than  one  not  disabled, 
in  order  to  attain  the  standard  of  an  ordinary 
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pnulent  man  which  the  law  has  established  for 
evei'ybod^^  -•=  *  *  Those  who  are  deficient  in  any 
one  of  their  senses,  must  all  the  more  diligently 
use  the  others.  If,  for  any  reason,  a  person  is 
disabled  to  see  or  hear,  he  is  bound  to  take  extra- 
ordinary precautions  in  other  w^ays.  A  deaf  man 
must  exercise  his  sense  of  sight  with  redoubled 
vigilance." 

Mme  V.  Page,  125  Conn.  219;  4  A.  (2d)  329. 

Flynn  v,  Pittsburg  Raihcay  Company,  234  Pa. 
St.  335,  338;  83  A.  207;  (near-sighted  wom- 
an). 

Toledo  Railivay  Company  v.  Ilammett,  220  IlL 
9,  13;  77  N.E.  72  (Deaf  man). 

Smith  V.  Cincinnati  Railivay  Company,  146 
Ky.  568  572;  143  S.W.  1047.  (Deaf  man). 

45  C.  J.  99n-7. 

Shearman  and  Redfield  on  Negligence,   (Rev.  Ed. 
1941),  Sec.  107,  pages  253-256: 

"The  plaintiff's  own  condition  may  be  such  as  to 
seriously  modify  his  duty  with  regard  to  self- 
preservation.  If  he  is  in  the  prime  of  life,  active, 
alert  and  vigorous,  far-sighted  and  clear  headed, 
he  may,  without  imprudence,  take  what  might 
theoretically  be  considered  a  certain  amount  of 
risk,  since  he  would  be  almost  absolutely  certain 
to  place  himself  in  no  actual  danger  thereby.  On 
the  other  hand,  if  he  is  old  or  infirm,  lame,  sick, 
or  weak  *  *  -!=  he  would  not  be  justified  in  tak- 
ing a  risk  which  would  be  nothing  to  a  vigorous 
and  far-sighted  man.  In  other  words,  every  per- 
son must  use  that  degree  of  care  which  prudent 
persons  of  his  class,  taking  all  circumstances  in- 
to account,  including  health,  strength,  and  habits 
of  body  and  mind,  would  use,  when  acting  prud- 
ently. *  *  *  While  it  is  a  correct  legal  proposi- 
tion that  one  suffering  from  mental  or  physical 
infirmity  is  only  required  to  use  ordinary  care  to 
avoid  accidents,  yet  ordinary  care  in  his  case  im- 
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poses  upon  him  an  increased  amount  of  care,  pro- 
poi'tioned  to  his  disahility,  to  overcome  the  great- 
er liability  to  accidents  incurred  on  that  account. 
*  *  *  Generally,  they  have  the  same  right  to  use 
such  highways  as  others,  but  in  doing  so  they 
must  exercise  an  increased  degree  of  care,  that 
is  such  care  as  persons  of  ordinary  prudence,  so 
afflicted,  would  use  under  like  circumstances." 

And,  as  stated  in  the  same  work,  at  page  254,  re- 
ferring to  the  care  required  to  be  used  by  an  infirm 
person : 

''But  if  such  person,  knowing  his  incapacity,  need- 
lessly places  himself  in  a  position  in  which  dan- 
ger is  probable,  without  means  on  his  part  to 
avert  it,  that  is  negligence.  The  incapacity  of 
such  a  person  to  use  care  in  one  direction  imposes 
on  him  the  dut}"  of  exercising,  for  his  own  pro 
tection,  a  degi^ee  of  care  in  other  directions  that 
will,  as  far  as  possible,  compensate  for  his  im- 
paired senses  or  other  disability." 

Cogswell  V.  Oregon  R.  Co.,  G  Or.  417,  424.  (Deaf 

man ) . 
^mith  V.  Sneller,  345  Pa.  St.  G8,  71;  26  A.  (2d) 

452.    (Impaired  vision). 

VII. 
THEKE  IS  A  LINE  OF  AUTHORITIES  HOLD- 
ING THAT  AN  EMPLOYER  IS  NOT  LIABLE  FOR 
THE   "NEGLIGENT   PEDESTRIANISM''   OF  HIS 
EMPLOYEE. 

Phillips  V.  Western  Union  Telegraph  Company, 

270  Mo.  ()7G;  195  S.W.  711. 
Ritchey  v.  Western  Union  Telegraph  Company, 

41  S.W.  (2d)  G28  (Mo.  Appeals). 
See  Wesolotcski  v.  John  Hancock  Mutual  Life 

Insurance  Company,  308  Pa.  117;  162  A.  166. 
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VIII. 
A   PLAINTIFF    IS   NOT    ENTITLED    TO    RE- 
COVER    SPECIAL    DAMAGES    IN    EXCESS    OF 
THOSE   ALLEGED    IN   HIS    COMPLAINT,    AND 
STATED  IN  THE  PRE-TRIAL  ORDER. 

The  Pre-Trial  order  "limits  the  issues  for  trial 
to  those  not  disposed  of  by  admissions  or  agreements 
of  counsel ;  and  such  order,  when  entered,  controls  the 
subsequent  course  of  the  action,  unless  modified  at 
the  trial  to  prevent  manifest  injustice." 

Rule  16,  Rules  of  Civil  Procedure. 

Stipulations  at  Pre-Trial  proceedings  are  binding 
upon  the  parties  and  the  subsequent  course  of  the 
action  is  to  be  governed  by  the  Stipulations,  unless 
modified  at  the  trial  by  the  court  to  prevent  manifest 
injustice. 

Geopolus  V.  Mandcs,  35  F.  Supp.  27G,  276-277. 

Rule  9(g)  of  the  federal  rules  of  civil  procedure 
provides : 

"When  items  of  special  damage  are  claimed,  they 
shall  be  specifically  stated." 

This  rule  was  applied  in  Radio  Electronic  Televi- 
sion Corp,  V.  Bartniew  Distributing  Corp.,  32  F.  Supp. 
431,  432. 

This  is  simply  an  application  of  a  familiar  rule  of 
pleading,  ^mith  v.  P allay,  130  Or.  282,  290;  279  Pac. 
279. 


vs.  I.  Bromherg  19 

WAS  GENEVIEVE  NEGLIGENT? 

In  his  complaint,  filed  September  10,  1942,  Mr. 
Bromberg  contended  that  Genevieve  "carelessly,  reck- 
lessly and  negligently  made  a  sudden  and  abrupt  turn 
from  said  desk  and  walked  directly  into  and  against 
the  plaintiff,  knocking  him  to  the  floor  of  said  hotel 
lobby  and  causing  the  injuries  hereinafter  described" 
(Complaint,  Par.  2,  Tr.  3).  The  Pre-Trial  Order, 
made  and  entered  March  11,  194.3,  defines  the  "Con- 
tentions of  Parties"  in  part  as  follows :  "The  plaintiff 
contends  that  *  *  *  said  Genevieve  Cline  made  a 
sudden  and  abrupt  turn  from  said  desk  and  walked 
directly  into  the  plaintiff,  knocking  him  to  the  floor 
*  *  *."  (Tr.  8).  The  Trial  Court,  in  its  Findings  of 
Fact,  Par.  II  (Tr.  14),  found  that  "after  leaving  her 
position  at  said  hotel  desk,  as  aforesaid,  the  said  Gene- 
vieve Cline  made  an  abrupt  turn  and  walked  directly 
into  and  against  the  plaintiff,  knocking  him  to  the 
floor  of  the  lobby  of  said  hotel."  What  is  the  evi- 
dence to  sustain  the  allegations  of  Mr.  Bromberg  and 
the  findings  of  the  Trial  Court? 

There  were  only  three  witnesses  to  the  accident — 
Mr.  Bromberg,  Genevieve  and  James  Lenhart  (the 
head  bell-boy  and  relief  clerk).  John  Goss,  the  bell- 
bo}"  called  by  Mr.  Bromberg  as  a  witness,  did  not 
actually  see  the  accident  although  he  was  in  the  hotel 
lobb}^  at  the  time  (Tr.  G8).  LikeAvise,  the  desk-clerk, 
Mr.  Shelton,  who  was  standing  just  across  the  desk 
from  Genevieve  and  Mr.  Bromberg,  did  not  see  the 
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accident  (Tr.  60).  The  fact  that  the  attention  of 
neither  Shelton  nor  Goss  was  attracted  by  the  con- 
tact Avoiild  indicate  that  it  must  have  been  very 
slight. 

Mr.  Bromberg's  testimony  in  his  deposition  (Tr. 
90  to  105)  and  at  the  trial  (Tr.  52-54)  was  confused 
and  contradictory.  When  his  deposition  was  taken 
on  December  7,  1942,  he  testified  "I  can't  remember 
exactly  about  what  happened''  (Tr.  98).  In  response 
to  repeated  questions,  he  then  testified  that  Gene- 
vieve "gave  me  a  strong  push  in  my  chest  and  threw 
me  to  the  floor"  ( Tr.  98 ) .  The  unsuccessful  attempts 
of  Mr.  Bromberg's  own  attorney  and  of  the  attorney 
for  Western  Union  to  have  him  tell  how  the  accident 
happened  are  set  forth  on  pages  94  to  105  of  the  Tran- 
script of  Kecord.  At  no  time  during  this  elaborate 
questioning  by  two  attorneys  at  the  taking  of  the 
deposition,  did  Mr.  Bromberg  state  that  Genevieve 
"made  a  sudden  and  abrupt  turn  from  said  desk." 
He  stated  that  he  was  standing  behind  her  and  that 
she  turned  around  and  shoved  him  down  (Tr.  100), 
and  that  she  was  walking,  not  running  ( Tr.  101 ) . 

At  the  trial  on  March  11,  1943,  Mr.  Bromberg  was 
questioned  carefully  by  his  own  attorney  (Tr.  52-54), 
but  at  no  time  did  he  testify  that  Genevieve  made  a 
sudden  and  abrupt  turn  from  the  hotel  desk.  His  tes- 
timony was  "Well,  I  stood  near  that  lady  to  wait, 
then  she  came  close  to  me  and  just  got  a  hold  of  my 
throat  and  pulled  and  gave  me  a  forcible  push  and  I 
fell  with  my  floor — with  my  back  to  the  floor  and  T 
broke  my  hip"  (Tr.  54). 
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Mr.  Bromberg's  two  versions  of  a  deliberate  as- 
sault and  battery  by  Genevieve  were  repudiated  by  his 
own  attorney  in  the  following  language:  "I  want  to 
say,  as  Mr.  Bromberg's  attorney,  it  is  not  our  con- 
tention that  this  young  lady  took  him  with  her  hand" 
(Tr.  54). 

Mr.  Bromberg's  attorney  was  compelled  to  call 
Genevieve  as  plaintiff's  own  witness.  Her  testimony 
will  be  found  on  pages  54  to  67  of  the  Transcript  of 
Record.  Nowhere  in  her  testimony  will  be  found  any 
evidence  that  she  made  a  sudden  and  abrupt  turn 
from  the  hotel  desk  or  that  she  turned  in  any  other 
than  a  perfectly  normal  way.  Genevieve  could  not 
remember  whether  she  turned  to  the  right  or  left,  but 
thought  she  brushed  Mr.  Bromberg  before  she  had 
completely  turned  around  while  her  head  was  turned 
away  from  him  (Tr.  64).  Genevieve  testified  that  she 
was  not  in  a  hurry  (Tr.  65),  and  that  when  she 
moved  awaj^  from  the  desk  she  was  walking,  not  run- 
ning ( Tr.  57 ) .  Mr.  Bromberg  was  so  close  behind  her 
that  she  took  probably  one  step  before  she  came  in 
contact  with  him  (Tr.  59).  She  did  not  know  that 
anyone  was  beside  or  behind  her  until  the  contact 
(Tr.  57-58,  63). 

James  Lenhart,  the  only  other  eye  witness  to  the 
accident,  and  who  was  standing  a  short  distance  away 
by  the  elevator,  testified  that  Genevieve  "turned  I 
am  sure  to  her  left  and  kind  of  made  a  circle  around 
him.  *  *  *  She  turned  and  went  around  behind  him 
and  at  that  time  she  was  between  3Ir.  Brombersr  and 
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myself.  Now,  she  niio^lit  have  brushed  him  but  if  she 
did  it  was  very  lightly,  because  she  went  on  right  by 
him  and  he  fell  and  she  stopped  *  *  *"  (Tr.  76).  "She 
was  ten  feet  past  him  when  he  fell"  (Tr.  79).  Len- 
hart  testified  that  at  the  time  he  was  not  aware  that 
she  had  come  in  contact  with  Mr.  Bromberg  and  that, 
although  he  was  looking  at  them  at  the  time,  it  did 
not  appear  to  him  that  she  and  Mr.  Bromberg  actu- 
ally came  in  contact  (Tr.  77-78).  Nowhere  in  his  tes- 
timony does  Lenhart  state  that  Genevieve  made  a 
sudden  and  abrupt  turn  from  the  hotel  desk,  nor  is 
it  stated  anywhere  in  the  testimony  that  the  move- 
ments of  Genevieve  were  other  than  those  of  a  reason- 
ably prudent  person. 

Genevieve's  testimony  that  she  did  not  know  that 
Mr.  Bromberg  or  anyone  else  was  standing  near  her 
is  uncontradicted.  Even  if  she  had  known  that  some- 
one was  standing  behind  her,  there  was  certainly 
nothing  in  the  situation  to  put  her  upon  notice  that 
the  person  was  an  enfeebled  old  gentleman  unsteady 
on  his  feet.  Genevieve  had  the  right  to  expect  that 
anyone  in  a  public  place,  such  as  the  lobby  of  a  com- 
mercial hotel  in  a  large  city,  would  be  able  to  with- 
stand the  almost  inevitable  brushing  or  jostling  that 
occurs  in  public  places. 

Even  if  Genevieve  had  made  a  sudden  and  abrupt 
turn  from  the  hotel  desk,  even  if  she  had  spun  around, 
it  was  not  reasonably  forseeable  that  such  action 
would  cause  someone  to  fall,  because  she  did  not 
know  and  had  no  reason  to  know  that  anyone  was 
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behind  her.  The  delivering]:  of  a  tele^am  at  a  hotel 
desk  is  not  such  an  inherently  dangerous  activity  as 
to  require  a  higher  than  ordinary  standard  of  care. 

As  so  aptly  stated  in  :i8  Am.  Jur.,  page  f>70  (su- 
pra) :  "The  duty  to  use  due  care  arises  from  proba- 
bilities, rather  than  from  bare  possibilities,  of  dan- 
ger." 

And,  as  stated  in  Mauney  v.  Gulf  Refining  Com- 
pany,  .  .  .  Miss.  .  . .  ;  9  So.  (2d)  780,  780-1:  "The  rule 
is  firmly  established  in  this  State,  as  in  nearly  all  the 
common  law  States,  that  in  order  that  a  person  who 
does  a  particular  act,  which  results  in  injury  to  an- 
other,  shall  be  liable  therefor,  the  act  must  be  of 
such  character,  and  done  in  such  a  situation,  that  the 
person  doing  it  should  reasonably  have  anticipated 
that  some  injury  to  another  Avill  probably  result  there- 
from, (citing  cases)  ;  but  that  the  actor  is  not  bound 
to  a  prevision  or  anticipation  which  would  include  an 
unusual,  improbable  or  extraordinary  occurrence,  al- 
though such  happening  is  within  the  range  of  possi- 
bilities. *  *  *  The  area  within  which  liability  is  im- 
posed is  that  which  is  within  the  circle  of  reasonable 
foreseeability  using  the  original  point  at  which  the 
negligent   act   was   committed   or   became   operative, 
and  thence  looking  in  every  direction  as  the  semi- 
diameters  of  the  circle  and  those  injuries  which  from 
this  point  could  or  should  have  been  reasonably  fore- 
seen as  something  likely  to  happen,  are  within  the 
field  of  liability,  while  those  which  although  foresee- 
able, were  foreseeable  only  as   remote  possibilities, 
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those  only  slightly  probable,  are  beyond  and  not  with- 
in the  circle — in  all  of  which  time,  place  and  circum- 
stance play  their  respective  and  important  parts.  *  * 
The  reasonable  man,  then,  to  whose  ideal  behavior 
we  are  to  look  as  the  standard  of  duty  will  neither 
neglect  what  he  can  forecast  as  probable,  nor  waste 
Tiis  anxiety  on  events  that  are  barely  possible.'- 

The  Minnesota  Supreme  Court  states  the  rule  this 
way,  in  Bragg  v.  Dayton  Company ,  212  Minn.  491 ; 
4  N.W.  (2d)  320:  "If  a  person  had  no  reasonable 
ground  to  anticipate  that  a  particular  act  would  or 
might  result  in  any  injury  to  anybody,  then,  of 
course,  the  act  would  not  be  negligent  at  all." 

The  testimony  of  all  of  the  witnesses,  including 
Mr.  Bromberg  himself,  unites  in  establishing  one  cen- 
tral fact  in  this  case,  namely,  that  Mr.  Bromberg 
was  standing  very  close  behind  Genevieve.  Lenhart, 
who  was  some  distance  away,  standing  by  the  eleva- 
tor, testified  that  Mr.  Bromberg  "shuffled  from  the 
elevator  over  and  stood  behind  the  girl  I  should  say 
about  three  feet  behind  her  and  just  a  little  bit  to  the 
right"  (Tr.  7G).  Genevieve  testified  that  she  could 
not  say  exactly  how  far  behind  her  Mr.  Bromberg 
was,  but  it  was  her  best  judgment  that  he  was  "about 
2  or  3  steps  *  *  *  something  like  that"  (Tr.  50)  ;  that 
he  was  standing  "almost  immediately"  to  her  rear; 
and  that  she  took  probably  only  one  step  in  walking 
away  from  the  desk  before  she  came  in  contact  with 
him  (Tr.  59).  When  his  deposition  was  taken  on 
December  7,  1942,  Mr.  Bromberg  testified  as  follows 
(Tr.  104)  : 
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"Q.  How  far  away  from  you  was  the  e:irl  when 
you  were  standing  there  waiting  to  talk  to  the 
clerk? 

A.  Right  by  the  side  of  her. 

Q.  Would  you  say  you  were  almost  touching 
her?  Were  you  that  close? 

A.  I  don't  remember  anything  about  close; 
right  by  her  side. 

Q.  Not  very  far  away?   A.   No. 

Q.  Would  you  say  that  you  were  as  much  as  a 
foot  away,  twelve  inches  away? 

A.  Between? 

Q.  Yes. 

A.  I  didn't  know  the  measure,  but  I  know  I 
was  close  to  her.   It  wasn't  far. 

Q.  You  were  quite  close  to  her?  A.  Close.'' 

The  testimony  of  all  three  of  these  witnesses  shows 
that  Genevieve  came  in  contact  Avith  Mr.  Bromberg 
in  the  very  act  of  turning  away  from  the  desk,  and  that 
anyone,  particularly  a  person  without  knowledge  of 
the  presence  of  Mr.  Bromberg,  in  turning  away  from 
the  desk  in  an  ordinary  and  reasonable  manner,  would 
have  come  in  contact  with  Mr.  Bromberg.  It  would 
not  be  reasonable  to  require  a  person  in  the  position 
of  Genevieve  to  foresee  and  guard  against  the  pres- 
ence of  a  person  in  such  close  proximity,  particularly 
a  person  so  enfeebled  as  not  to  be  able  to  withstand 
the  inevitable  contacts  between  pedestrians  experi- 
enced in  public  places. 
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So,  we  say  that  the  finding  of  negligence  on  the 
part  of  Genevieve  is  a  misapplication  of  the  law  to 
the  facts. 


WAS  MR.  BROMBERG  NEGLIGENT? 

At  the  time  of  the  accident  Mr.  Bromberg  was 
close  to  87  years  of  age  (Tr.  44),  slow  and  unsteady 
on  his  feet  (Tr.  37-39).  His  daughter,  Mrs.  Hervin, 
testified  "he  wasn't  what  I  would  call  strong.  He  used 
a  cane  and  depended  upon  us  often  to  give  him  our 
arm  if  he  walked  any  distance  *  *  *."  (Tr.  27).  Mr. 
Bromberg's  hearing  was  impaired  (Tr.  3'6;  91)  ;  and 
he  sometimes  walked  with  a  sort  of  a  shuffling  or 
dragging  of  his  feet  (Tr.  37).  He  described  that  as 
"not  walking  as  well  as  a  baby"  (Tr.  44).  A  few 
months  prior  to  the  accident,  the  management  of  the 
Congress  Hotel,  where  he  was  living  and  where  the 
accident  occurred,  suggested  to  Mr.  Bromberg's 
daughter,  Mrs.  Hervin,  that  he  should  not  be  left  at 
the  hotel  unattended.  The  manager  "suggested  that 
his  movements  were  slow;  that  when  he  came  to  the 
elevator  they  had  to  wait;  it  was  an  inconvenience 
to  some  of  the  other  patrons  of  the  hotel,  and  that 
she  thought  it  would  be  better  probably  if  he  stayed 
in  a  hotel  that  wasn't  a  commercial  hotel"  (Tr.  38). 
The  manager  indicated  "that  he  probably  would  be 
better  where  there  was  someone  to  watch  him  and 
care  for  him  *  *  *  .  They  said  he  might  be  inclined 
to  stumble  over  something"  ( Tr.  39 ) .  Of  course  West- 
ern Union  regrets  the  accident  and  has  the  utmost 
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sympathy  for  Mr.  Bromborfr  and  his  family,  but  Mr. 
Bromberg  should  have  realized  the  risk  he  was  tak- 
ing in  his  enfeebled  condition  in  mingling,  unattend- 
ed, with  the  people  in  the  hotel  lobby.  His  family, 
who  had  the  care  of  him,  were  specifically  warned  of 
the  danger  a  short  while  before  the  accident  and  yet 
they  chose  to  permit  him  to  remain  at  the  hotel  un- 
attended, a  danger  to  himself  and  a  hazard  to  the 
public. 

We  have  already  referred  to  the  testimony  that 
Mr.  Bromberg,  without  Genevieve's  knowledge,  came 
and  stood  very  close  behind  her  while  she  was  at  the 
hotel  desk,  and  that  she  came  in  contact  with  him  im- 
mediately upon  turning  away  from  the  desk.  We  re- 
spectfully submit  that  when  Mr.  Bromberg,  knowing 
his  own  enfeebled  condition,  placed  himself  so  close 
behind  Genevieve  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Knowing  of  his  own  weakened  condition,  Mr. 
Bromberg  was  required  "to  put  forth  a  gi-eater  effort 
for  his  own  safety  than  one  not  disabled."  As  a  man 
whose  hearing  was  impaired,  he  was  required  "to 
exercise  his  sense  of  sight  with  redoubled  vigilance'' 
(38  Am.  Jur.  895).  As  a  man  who  was  old  and  feeble, 
he  was  not  justified  in  taking  a  risk  which  would  be 
nothing  to  a  man  who  was  vigorous  (Shearman  and 
Redfield  on  Negligence,  Sec.  107,  p.  253).  How  truly 
applies  to  him  the  language  of  the  same  text  writers 
found  on  page  254:  "If  such  person,  knowing  his  in- 
capacity, needlessly  places  himself  in  a  position  in 
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which  danger  is  probable,  without  means  on  his  part 
to  avert  it,  that  is  negligence." 


THE  RULE  IN  THE  PHILLIPS  CASE 

Mr.  Broniberg  is  seeking  to  hold  Western  Union 
liable  for  the  alleged  negligence  of  its  employee,  Gene- 
vieve, in  coming  into  contact  with  Mr.  Bromberg  as 
she  was  turning  away  from  a  hotel  desk.  Genevieve 
was  not  using  any  instrumentality  furnished  by  her 
employer,  such  as  a  bicycle  or  automobile,  at  the  time 
of  the  accident,  but  merely  her  own  two  feet.  There 
are  a  number  of  cases  holding  that  under  such  a  state 
of  facts  the  employer  is  not  responsible,  even  if  the 
employee  be  negligent. 

In  Phillips  V.  Western  Union  Telegraph  Company ^ 
270  Mo.  676;  195  S.W.  711,  the  Supreme  Court  of 
Missouri  had  before  it  an  action  for  injuries  suffered 
by  a  woman  who  was  knocked  down  by  a  messenger 
boy.  The  boy,  while  engaged  in  delivering  a  telegram, 
snatched  a  newspaper  from  a  newsboy,  and,  while 
running  away  with  it,  collided  with  the  plaintiff.  The 
court  set  aside  a  judgment  for  the  woman,  and  stated 
(195  S.W.  712-713): 

"In  going  into  the  consideration  of  this  case  it  is 
well  to  have  in  mind  that  the  boy  who  caused  the 
injury  which  is  the  subject  of  the  suit  was  not 
traveling  on  the  street  by  permission  of  his  co- 
defendant,  but  in  the  exercise  of  a  public  right 
valuable  to  himself  as  a  facility  for  gaining  his 
livelihood  as  well  as  to  his  employer.  Had  he  not 
possessed  this  right  his  employer  could  not  have 
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conferred  it  nor  taken  it  away.  It  went  with  his 
service  as  far  as  it  was  necessary  to  the  perform- 
ance of  the  duty  involved,  and  no  further.  In  all 
other  respects  and  for  all  other  purposes  it  re- 
mained his  own.  It  was,  like  his  health  and 
strength,  a  part  of  his  own  equipment  for  the 
service  in  which  he  was  engaged.  We  cannot  ar- 
bitrarily assume  that  by  the  terms  of  his  employ- 
ment he  was  forbidden  to  seek,  while  on  these 
trips,  his  own  pleasure  or  profit  in  any  manner 
consistent  with  the  performance  of  his  whole  con- 
ventional duty,  nor  Avas  the  defendant  under  any 
obligation  to  so  restrain  his  liberty  of  action,  in 
the  ordinary  use  of  the  public  easement,  although, 
should  it  authorize  him  to  commit  a  wrong,  as 
by  inciting  him  to  dangerous  speed  in  a  crowd  it 
would  be  liable  for  the  consequences  *  *  *.      ' 

"On  the  other  hand,  neither  beasts  or  inani- 
mate things  participate  in  these  public  uses  of 
their  own  right,  but  only  have  status  in  the  pub- 
lic highway  by  right  of  their  owners.  *  *  *  Had 
this  boy  been  furnished  by  the  defendant  with  a 
horse  to  ride  or  an  automobile  to  transport  him 
m  the  performance  of  his  duties,  his  management 
of  these  facilities  ^vould  have  been  the  manage- 
ment of  his  master,  which  would  have  been  liable 
for  his  acts  and  omissions  in  such  management." 

The  PliiUips  case  was  followed  by  the  Kansas  City 
(Mo.)  Court  of  Appeals  in  Bitch ey  v.  Western  Union 
Telegraph  Company,  41  S.W.  (2d)  628.  In  the  RitcJiey 
case  a  messenger  boy  ran  out  of  the  doorway  of  his 
employer's  office  and  collided  with  and  injured  a 
woman  walking  along  the  sidewalk.  The  Court  af- 
firmed a  judgment  for  the  defendant  and  said : 

''The  facts  in  this  case  are  in  legal  effect  the  same 
as  the  facts  in  the  case  of  Phillips  v.  Western 
Union  Telegi-aph  Company.'' 
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In  Wesolowski  v.  John  HancocJc  Mutual  Life  In- 
surance Company,  308  Pa.  117 ;  162  A.  160,  a  boy  on  a 
bicycle  was  injured  as  the  result  of  the  negligent 
operation  of  an  automobile  by  the  defendant's  em- 
ploj^ee.  The  defendant  company  did  not  furnish  the 
car  or  require  its  use.  The  Supreme  Court  of  Pennsyl- 
vania affirmed  a  judgment  in  favor  of  the  defendant, 
notwithstanding  a  verdict  for  plaintiff,  and  held  (1G2 
A.  1G7)  : 

"In  the  case  before  us  the  defendant  had  no 
control  over  Adams'  car.  It  was  in  no  position 
to  require  him  to  use  it,  for  the  use  of  his  car 
was  no  part  of  his  contract  of  service.  It  could 
not  direct  him  when,  where,  or  how  to  drive  his 
car.  It  had  no  more  control  of  Adams'  car  in 
which  he  transported  himself  than  it  had  of  the 
shoes  he  used  in  walking  from  patron  to  patron. 
*  *  *  If  Adams  had  chosen  to  walk  from  person 
to  person  with  whom  he  had  his  employer's  busi- 
ness to  transact  and  in  walking  he  had  negligent- 
ly knocked  over  and  injured  another  pedestrian, 
it  could  not  reasonably  be  contended  that  his  em- 
ployer should  respond  in  damages  for  Adams' 
negligent  pedestrianism.  So  to  hold  would  be  to 
construe  the  phrase  ^respondeat  superior'  beyond 
its  fundamental  meaning  and  to  carry  its  prin- 
ciple to  absurd  lengths  and  to  consequences  for- 
bidden by  every  sound  consideration  of  public 
policy." 
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EXCESSIVE  SPECIAL  DAMAGES 

In  his  complaint,  Mr.  Bromberg  alleged  only 
$1,413.70  special  damages  by  reason  of  expenses  for 
hospital,  nursing,  physicians,  X-rays,  rest  home,  am- 
bulance, and  wheel  chair  (Par.  IV  of  Complaint,  Tr. 
4). 

At  the  Pre-Trial  conferences,  and  in  the  Pre-Trial 
Order  (Tr.  9),  this  claim  of  only  $1,413.70  special 
damages  was  repeated.  At  the  trial  Mr.  Bromberg 
proved  an  amount  in  excess  of  the  sum  claimed,  and 
judgment  was  given  for  him  for  $1,760.70  special  dam- 
ages (Tr.  16).  No  motion  was  made  to  amend  the 
complaint  or  the  Pre-Trial  Order,  and  we  contend  that 
Mr.  Bromberg,  in  any  event,  should  not  have  been 
given  judgment  for  special  damages  in  excess  of 
$1,413.70. 

Under  the  old  practice  in  the  Federal  District 
Court,  and  certainly  under  the  practice  in  the  courts 
of  Oregon,  a  plaintiff  would  not  have  been  entitled 
to  recover  a  larger  sum  in  special  damages  than  he 
had  alleged  in  his  complaint,  even  though  he  proved 
a  greater  amount  at  the  trial,  unless  he  amended  his 
complaint. 

Rule  16  of  the  Federal  Rules  of  Civil  Procedure 
authorizes  Pre-Trial  procedure  for  the  simplification 
of  the  issues  and  for  the  consideration  of  such  other 
matters  as  may  aid  in  the  disposition  of  the  action. 
The  rule  then  pro^ddes : 
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"The  court  shall  make  an  order  which  recites  the 
action  taken  at  the  conference,  the  amendments 
allowed  to  the  pleadings,  and  the  agreements 
made  by  the  parties  as  to  any  of  the  matters  con- 
sidered, and  which  limits  the  issues  for  trial  to 
those  not  disposed  of  by  admissions  or  agreements 
of  counsel ;  and  such  order  when  entered  controls 
the  subsequent  course  of  the  action,  unless  modi- 
fied at  the  trial  to  prevent  manifest  injustice.'' 

In  Geopolus  v.  Mandcs,  35  F.  Supp.  276,  277,  the 
United  States  District  Court  for  the  District  of  Col- 
umbia held  that  stipulations  at  Pre-Trial  proceedings 
are  binding  upon  the  parties  and  the  subsequent 
course  of  the  action  is  to  be  governed  by  the  stipula- 
tions unless  modified  by  the  court  to  prevent  manifest 
injustice. 

Kule  9(g)  provides: 

"When  items  of  special  damage  are  claimed,  they 
shall  be  specifically  stated." 

This  rule  was  applied  in  Radio  Electronics  Televi- 
sion Corporation  v.  Bartniew  Distriduting  Corpora- 
tion, 32  F.  Supp.  431,  where  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York 
held  (page  432)  : 

"If  the  plaintiff  has  suffered  special  damages  he 
should  have  alleged  it." 

We  submit  that  orderly  procedure  requires  that 
a  plaintiff's  recovery  of  special  damages  should  be 
limited  to  the  amount  of  special  damages  alleged  in 
the  complaint  and  in  the  Pre-Trial  Order. 
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CONCLUSION 


Mr.  Bromberg  is  entitled  to  recover  damages  from 
Western  Union  only  if  he  can  establish  that  his  in- 
juries were  the  direct  and  proximate  result  of  negli- 
gence of  Genevieve,  Western  Union's  employee,  and 
not  the  result  of  his  own  negligence.  Western  Union 
was  not  an  insurer  of  the  safety  of  Mr.  Bromberg. 

What  standard  of  care  was  demanded  of  Gene- 
vieve? Was  she  required  to  anticipate  that  an  en- 
feebled old  man,  unsteady  on  his  feet,  would,  without 
giving  her  any  indication  of  his  presence,  take  a  posi- 
tion so  closely  behind  her  that  in  the  very  act  of  turn- 
ing away  from  the  desk  she  would  contact  him  in  a 
manner  that  would  cause  him  injury?  We  can  hardly 
believe  that  a  reasonably  prudent  person  in  Gene- 
vieve's place  could  have  foreseen  the  accident  which 
is  the  subject  of  this  action. 

Mr.  Bromberg  knew  of  the  presence  of  Genevieve, 
but  Genevieve  did  not  know  of  the  presence  of  Mr. 
Bromberg.  Mr.  Bromberg  knew  that  he  was  a  man 
87  years  of  age,  slow  of  movement,  and  unsteady  on 
his  feet.  He  should  have  known  that  in  placing  him- 
self so  close  behind  Genevieve  he  was  putting  him- 
self in  a  position  from  which  he  could  not  extricate 
himself  in  the  event  she  made  a  sharp  turn  from  the 
desk.  He  knew,  or  should  have  known  of  any  danger 
that  existed,  but  she  did  not  and  could  not  know. 
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We  submit  that  Mr.  Bromberg's  unfortunate  in- 
jury was  the  result,  not  of  negligence  of  Genevieve, 
but  of  his  own  negligence.  The  judgment  appealed 
from  permits  a  recovery  without  a  showing  of  action- 
able negligence.  In  legal  effect  it  makes  Western 
Union  the  insurer  of  the  safety  of  this  enfeebled  old 
gentleman. 

Even  assuming  that  Genevieve  was  negligent  and 
that  Mr.  Bromberg  was  not,  there  is  authority  for 
holding  that  her  employer  is  not  responsible  for  any 
negligence  on  her  part  in  using  her  own  legs  and  body 
in  a  public  place  where  she  had  the  right  to  be;  and 
even  assuming  that  Western  Union  were  to  be  held 
liable  in  this  case,  judgment  by  way  of  special  dam- 
ages should  not  be  for  a  greater  sum  than  $1,413.70. 

Eespectfully  submitted, 

Francis  R.  Stark^, 

SiMON^  Gearin^  Humphreys  &  Freed^, 

Edgar  Freed^ 

William  L.  Josslin, 

Attorneys  for  Appellant. 
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Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 
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STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  a  judgment  rendered  by 
the  Hon.  Claude  McColloch  sitting  without  a  jury  in 
favor  of  the  appellee  in  an  action  brought  by  him 
against  appellant  to  recover  for  personal  injuries 
sustained  by  appellee  as  a  result  of  being  knocked 
down  by  appellant's  employee. 
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For  the  sake  of  clarity,  we  shall  refer  in  this  brief 
to  the  appellee  as  Mr.  Bromberg,  to  the  appellant 
as  Western  Union  and  to  the  appellant's  employee  as 
Genevieve  Cline. 

The  accident  occurred  on  June  1,  1942.  At  that 
time  Mr.  Bromberg  was  86  years  old.  He  resided  at 
the  Congress  Hotel  in  Portland,  Oregon.  (Tr.  52) 

On  the  date  in  question  Mr.  Bromberg  desired  to 
secure  his  mail  at  the  main  desk  of  the  hotel.  When 
he  approached  said  desk,  Genevieve  Cline,  a  messen- 
ger employed  by  Western  Union,  was  at  the  desk 
transacting  business  with  the  clerk  on  behalf  of  her 
employer.  She  was  either  delivering  or  picking  up  a 
telegram.  She  was  wearing  a  Western  Union  coat. 
(Tr.  53,  55,  56) 

Mr.  Bromberg  stopped  to  the  rear  and  a  bit  to  the 
side  of  said  Western  Union  messenger  waiting  his 
turn  to  step  to  the  desk  and  ask  for  his  mail.  (Tr. 
56,  76)  After  completing  her  business  with  the  clerk, 
Genevieve  Cline  turned  abruptly  about  and  walked  di- 
rectly into  Mr.  Bromberg,  who  was  a  slight  man, 
knocking  him  to  the  floor  and  causing  him  to  suffer 
personal  injuries,  including  a  broken  hip.  (Tr.  56,  57, 
68,  47) 

Subsequently,  Mr.  Bromberg  filed  an  action  against 
Western  Union  for  the  personal  injuries  suffered  on 
account  of  the  negligence  of  its  messenger,  Genevieve 
Cline.  Western  Union  filed  an  Answer  admitting  that 
Genevieve  Cline  at  the  time  of  the  accident  was  its 
employee  acting  in  the  course  of  her  employment  for 
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Western  Union  and  in  the  furtherance  of  its  business, 
but  denyinji;  that  Mr.  Bromberg  was  injured  or  that 
Genevieve  Cline  was  negligent.  (Tr.  70) 

Subsequently,  Western  Union  filed  an  Amended 
Answer  which  was  the  same  as  its  original  Answer 
except  that  an  affirmative  defense  of  contributory 
negligence  was  added.  (Tr.  5) 

The  case  was  ultimately  tried  before  Judge  Claude 
McColloch  without  a  jury.  He  found  that  Genevieve 
Cline  was  negligent,  that  she  was  acting  in  the  course 
of  her  employment  for  Western  Union  at  the  time 
of  the  accident,  that  Mr.  Bromberg  was  not  guilty  of 
contributory  negligence  and  that  Mr.  Bromberg  was 
injured.  (Tr,  12)  Based  upon  appropriate  findings, 
Judge  McColloch  rendered  judgment  in  favor  of  Mr. 
Bromberg  for  the  sum  of  $2500.00  general  damages 
and  $17()0.70  special  damages.  (Tr.  16) 

It  apparently  is  now  the  contention  of  Western 
Union  that  this  case  does  not  involve  questions  of  fact 
but  questions  of  law  and  that  by  reason  thereof  West- 
ern Union  cannot  be  held  responsible.  Such  a  conten- 
tion has  no  merit  whatsoever.  Western  Union  is  not 
only  bound  by  its  Answer  in  Avhich  it  was  admitted 
that  Genevieve  Cline  was  acting  in  the  course  of  her 
employment  at  the  time  of  the  accident  but  her  testi- 
mony imqualifiedly  establishes  the  point  also.  More- 
over, the  pre-trial  order  which  was  agi'eed  upon  by 
both  parties  states  that  at  the  time  Genevieve  Cline 
was  "engaged  in  the  scope  of  her  duties".  (Tr.  8) 
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Thus,  this  case  involved  questions  of  fact,  purely 
and  simply,  concerning  negligence,  contributory  negli- 
gence and  injury.  With  the  trial  court  sitting  as  a 
jury  and  finding  in  favor  of  Mr.  Bromberg  upon  these 
questions  of  fact,  it  is  difficult  to  perceive  how  West- 
ern Union  can  prosecute  this  appeal  with  sincerity. 

We  could,  and  in  order  to  lighten  the  burdens  of 

this  court  probably  should,  rest  this  Brief  upon  Rule 

52  (a)  of  the  Federal  Rules  of  Civil  Procedure  which 

provides  that: 

"Findings  of  fact  shall  not  be  set  aside  un- 
less clearly  erroneous,  and  due  regard  shall  be 
given  to  the  opportunity  of  the  trial  court  to 
judge  of  the  credibility  of  the  witnesses." 

However,  in  view  of  the  tortured  effort  of  West- 
ern Union  to  escape  its  lawful  liability  incurred 
through  the  negligence  of  its  employee,  we  shall  en- 
deavor to  provide  this  court  with  some  pertinent 
authorities  supporting  the  judgment  herein. 

SUMMARY  OF  PRINCIPAL  POINTS  INVOLVED 

1.  Questions  of  negligence,  contributory  negligence 
and  proximate  cause  are  ordinarily  questions  of  fact. 

2.  An  employer  is  responsible  for  the  acts  of  its 
employee  committed  by  the  employee  while  acting  in 
the  course  of  employment  and  in  the  furtherance  of 
the  employer's  business. 

3.  The  fact  that  the  employee  is  a  pedestrian  at 
the  time  of  the  accident  does  not  in  any  way  change, 
or  alter  the  employer's  liability. 
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ARGUMENT 

We  shall  confine  ourselves  herein  to  those  specific 
points  set  forth  in  Appellant's  Brief. 

WAS  GENEVIEVE  (CLIXE)   NEGLIGENT? 

Genevieve  Cline  stood  at  the  main  desk  of  the 
Congress  Hotel  in  Portland  on  June  1,  1942,  either 
picking  up  or  delivering  a  telegram  for  Western 
Union.  (Tr.  53,  55,  50)  After  completing  her  busi- 
ness at  the  desk,  she  turned  abruptly  and  almost  com- 
pletely about  and  walked  directly  into  Mr.  Bromberg 
knocking  him  to  the  floor  and  causing  him  to  suffer 
serious  injuries,  including  a  broken  hip.  (Tr.  56,  57, 
68,  47).  Mr.  Bromberg  was  behind  her  two  or  three 
steps  according  to  her  (Tr.  56)  or  about  three  feet 
according  to  appellant's  Avitness,  James  Lenhart.  (Tr. 
76)  Mr.  Bromberg  was  standing  behind  her  and  a  lit- 
tle bit  to  one  side.  (Tr.  56,  76) 

The  hotel  lobby  was  of  a  considerable  area  and 
there  were  no  other  persons  and  no  posts  or  pillars 
or  baggage  which  made  it  necessary  for  her  to  walk 
into  Mr.  Bromberg.  (Tr.  58,  78)  There  was  ''plenty 
of  room"  for  Genevieve  Cline  to  have  walked  without 
coming  in  contact  with  Mr.  Bromberg.  (Tr.  58) 

By  her  ovm  testimony,  Genevieve  Cline  conclusive- 
ly showed  that  she  must  not  have  kept  any  lookout 
at  all  at  the  time  because  although  she  walked  into 
Mr.  Bromberg,  she  did  not  know  of  his  presence  imtil 
the  contact  and  she  didn't  know  whether   she  was 
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bumping  into  a  man  or  a  woman.  (Tr.  57,  58) 

Immediately  after  the  accident  and  while  Mr. 
Bromberg  was  being  helped  up,  Genevieve  Cline  stat- 
ed, "I  am  sorry  for  knocking  you  down."  (Tr.  00,  68) 

Under  such  circumstances  how  can  it  be  argued 
that  Genevieve  Cline  was  free  from  negligence  as 
a  matter  of  law? 

In  Schediwy  vs.  McDermott,  et  al.,  298  Pac.  107, 
recovery  was  allowed  the  plaintiff  who  was  walking 
on  a  sidewalk  and  was  collided  with  about  two  and 
one-half  feet  from  the  building  line  by  an  employee  of 
a  wholesale  meat  dealer  who  had  just  emerged  from 
a  side  entrance  to  the  market  onto  the  sidewalk.  The 
court  said  in  part  as  follows : 

"In  the  absence  of  a  prohibitory  statute  or 
ordinance  to  the  contrary  a  pedestrian  upon  a 
lane  or  walk  used  by  foot  travelers  (i.  e.,  a  side- 
walk) has  the  right  to  come  and  go  in  any  direc- 
tion he  or  she  sees  fit  and  at  any  pace  or  gait 
that  may  suit  the  fancy  or  the  aim  or  purpose  of 
the  pedestrian,  but  the  pace  and  direction  must 
be  in  accordance  with  the  interest  of  others  who 
may  lawfully  be  using  the  sidewalk  or  lane.  A 
pedestrian  must  use  a  degree  of  care,  precaution, 
and  vigilance  which  the  circumstances  justly  de- 
mand. One  is  bound  to  anticipate  and  guard 
against  what  usually  happens,  but  is  not  required 
to  anticipate  or  guard  against  what  is  unusual 
or  unlikely  to  happen.  In  this  case  it  was  for  the 
jury  to  determine  if  such  care  and  vigilance  was 
iised.  We  find  evidence  that  warranted  the  jur- 
ors' view  upon  this  subject. 

"Souza  was  an  employee  and  engaged  within 
the  scope  of  the  business  of  the  other  defendants 
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nt  tho  time  of  (he  accidont.    They  are  therefore 
liable." 

In  Price  vs.  Simon,  41)  Atl.  089,  an  iceman  in  re- 
turning to  the  ice  wagon  from  a  house  delivery  ran 
into  a  small  child  and  cut  the  child's  hand  and  head 
with  the  ice  tongs.  In  the  ensuing  action  the  plaintiff 
was  nonsuited  in  the  District  Court  which  was  af- 
firmed by  the  Court  of  Common  Pleas  of  Camden 
County,  New  Jersey,  but  the  Supreme  Court  of  New 
Jersey  reversed  both  lower  courts  and  held  that  the 
question  was  one  of  fact  for  the  jury.  On  the  basis  of 
the  facts  mentioned,  the  court  held  that  the  em- 
ployee's negligence  was  clearly  for  the  jury  and  then 
went  on  to  say  in  connection  ^\ith  the  employer's 
liability  in  part  as  follows: 

"The  liability  of  the  master  for  the  negligent 
act  of  the  servant  is  solved  by  determining  wheth- 
er the  injury  was  inflicted  while  the  servant  was 
performing  an  act  in  the  course  of  his  employ- 
ment by  the  master  ...  He  could  not  conduct 
the  business  in  which  he  was  employed  without 
going  to  the  customer's  house  and  returning  to 
the  wagon.  In  doing  these  acts,  he  represented 
the  master,  and  for  his  negligence  the  master  is 
liable." 

In  Ryan  vs.  Keane,  et  aL,  98  N.E.  590,  a  stableman 
while  walking  across  the  yard  jostled  and  caused  to 
fall  the  plaintiff  who  was  also  crossing  the  yard  to 
a  wagon  which  he  had  hired.  The  stableman's  employ- 
ers were  sued  and  claimed  as  does  Western  Union 
here  that  the  stableman  was  not  negligent  and  that 
in  any  event  they  were  not  responsible  for  his  acts 
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as  a  pedestrian.    The  Supreme  Court  of  Massachu- 
setts in  rejecting  both  contentions  stated : 

"The  jury  were  warranted  in  finding  that 
Boylan  was  acting  within  the  scope  of  his  em- 
ployment at  the  time  when  he  ran  into  the  plain- 
tiff. Probably  this  would  not  be  questioned  if  he 
were  driving  the  horse  at  the  time  and  drove  the 
wagon  against  the  plaintiff.  In  the  act  of  return- 
ing to  the  stable  he  was  doing  what  he  was  or- 
dered to  do,  and  his  purpose  was  to  perform 
the  work  of  his  employer  for  which  he  was  en- 
gaged. He  w^as  none  the  less  acting  in  the  course 
of  his  employment  because  his  method  of  per- 
forming his  duty  was  careless ;  and  if  in  hurrying 
to  do  his  work  at  a  busy  hour  in  the  morning  he 
carelessly  or  wilfully  jostled  against  and  in- 
jured the  plaintiff,  the  defendants  are  liable  for 
his  act.  The  evidence  does  not  show  that  Boy- 
lan assaulted  the  plaintiff  wilfully,  or  that  he  was 
actuated  by  ill  will  or  by  a  desire  to  carry  out 
any  purpose  of  his  own,  and  the  judge's  charge 
fully  protected  the  rights  of  the  defendants  in 
this  regard." 

It  is  to  be  noted  that  in  the  court's  statement  of 
the  facts  in  the  foregoing  case,  it  is  mentioned  that 
the  stableman  jostled  the  plaintiff  "when  he  had  am- 
ple unobstructed  space  in  which  to  pass." 

Recovery  was  allowed  the  plaintiff  against  a  rail- 
road company  where  the  plaintiff  was  injured  by  a 
brakeman  who  ran  against  and  knocked  him  under  a 
moving  train  in  Missouri,  K.  &  T.  Ry.  Co,  of  Texas 
vs,  Edwards,  67  S.W.  891. 

In  fact  the  principle  that  a  person  is  liable  for 
his  negligent  pedestrianism  is  so  firmly  ingrained  in 
our  jurisprudence  that  no  appeal  was  taken  on  be- 


vs.  T,  Bromhcrg  9 

half  of  the  servant  in  a  case  of  this  kind  occurring  on 
a  sidewalk  in  San  Francisco  in  the  case  of  Tifjhe  vs. 
Ad  Chong,  112  Pac.  (2d)  20.  This  decision  will  be 
discussed  at  some  length  under  another  point  in  this 
Brief. 

Western  Union  also  argues  that  Genevieve  Cline 
was  not  negligent  because  the  injury  to  Mr.  Brom- 
berg  was  not  foreseeable  by  her. 

It  is  not  necessary  in  order  to  bind  a  person  for 
his  negligent  act  that  he  foresee  the  particular  injury 
or  result  that  may  obtain.  It  is  sufficient  if  it  could 
be  reasonably  anticipated  that  some  injury  might  re- 
sult from  the  act  complained  of. 

The  cornerstone  case  in  Oregon  on  the  question 
of  foreseeability  and  proximate  cause  is  Miami  Quar- 
ry Company  vs.  Seaborg  Packing  Company,  103  Ore. 
362,  204  Pac.  492. 

In  that  case  the  defendant's  barge  was  not  secure- 
ly fastened,  keeping  in  mind  the  actions  of  the  tide 
and  wind,  and  as  a  result  broke  loose  and  was  car- 
ried out  of  Yaquina  Bay  past  a  jetty  being  constructed 
therein  and  into  the  ocean.  The  following  morning 
the  ocean  weaves  brought  the  barge  back  in  where  it 
was  beached  and  then  towards  the  jetty  and  dashed 
it  against  the  same,  damaging  the  jetty  and  knocking 
a  pile  driver  stationed  on  the  jetty  into  the  water 
where  it  was  completely  lost. 

In  affirming  judgment  for  the  o^vner  of  the  pile 
driver  against  the  o\\Tier  of  the  barge,  the  Supreme 
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Court  of  Oregon  stated: 

"Defendant  contends  that  the  omissions  of 
which  plaintiff  complains  were  not  the  proximate 
cause  of  the  injury  for  which  plaintiff  seeks 
damage.  In  support  of  this  contention,  defend- 
ant argues  that  the  injury  complained  of  could 
not  have  been  foreseen  or  reasonably  anticipated 
by  a  person  of  ordinary  foresight  and  prudence, 
happening  as  it  did,  after  the  barge  had  floated 
out  to  sea  without  striking  the  jetty,  and  after 
it  had  been  cast  upon  the  beach  south  thereof; 
that  a  reasonably  prudent  man  could  not  foresee 
that  the  action  of  the  wind  and  waves,  in  connec- 
tion with  the  eddy  south  of  the  jetty,  would  drive 
the  barge,  or  a  section  thereof,  in  a  direction  op- 
posite to  the  ocean  currents  and  against  the  jetty ; 
and  that  the  rough  sea  and  the  eddy  created  by 
the  jetty  constituted  an  intervening  cause  and 
the  proximate  cause  of  plaintiff's  injury  and  re- 
sulting damage. 

"1.  A  widely  quoted  definition  of  proximate 
cause  is  the  following: 

'The  proximate  cause  of  an  injury  is  that 
cause  which  in  natural  and  continuance  se- 
quence, unbroken  by  any  efficient  intervening 
cause,  produces  the  injury,  and  without  which 
the  result  would  not  have  occurred' :  22  E.C.L. 
110. 

"2.  It  was  the  duty  of  the  defendant  to  exer- 
cise reasonable  care  to  secure  its  barge  to  meet 
conditions  that  might  naturally  be  expected,  such 
as  high  tides,  changes  of  tides  and  tempestuous 
weather,  rendering  the  barge  liable  to  float  and 
collide  with  other  craft  or  structures  in  its  course : 
11  Corpus  Juris  1095,  1098,  and  notes.  There  was 
evidence  that  defendant  did  not  fully  discharge 
this  duty. 

"3.  Ordinarily  the  question  of  whether  a  par- 
ticular act  Avas  the  proximate  cause  of  the  injury 
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complained  of  is  one  for  decision  by  the  jury,  and 
it  is  only  where  the  facts  are  such  that  all  rea- 
sonable men  must  di*aw  the  same  conclusion  from 
them,  that  the  (luestion  of  proximate  cause  be- 
comes one  of  law  for  the  court:  (Citing  author- 
ity) 

"4.  In  order  to  constitute  a  particular  act  the 
proximate  cause  of  the  injury,  it  is  not  essential 
that  the  precise  injury  for  which  recovery  is 
sought  should  have  been  foreseen;  it  is  sufficient 
if  the  defendant  could  have  reasonably  antici- 
pated that  some  injury  might  result  from  the 
omission  of  which  complaint  is  made:  22  R.C.L. 
125,  126." 

Again  in  Bevin  vs.  O.  W.  R.  &  X.  Co.,  136  Ore.  18, 
298  Pac.  204,  wherein  the  plaintiff  was  injured  by 
being  struck  in  the  eye  by  a  small  particle  of  rock 
which  glanced  from  an  allegedly  defective  shovel  blade 
which  the  plaintiff  was  using  to  cut  down  thistles, 
the  Oregon  Supreme  Court  stated: 

"We  first  inquire:  Is  there  any  substantial 
evidence  tending  to  show  that  the  alleged  negli- 
gence was  the  proximate  cause  of  the  injurj^? 
Ordinarily,  the  question  of  proximate  cause  is 
for  the  jury  to  determine.  The  court  is  warranted 
in  withdrawing  this  issue  from  the  jury  only 
when  it  can  say  that  no  reasonable  inference  that 
the  alleged  negligence  caused  or  produced  the  in- 
jury can  be  deduced  from  the  e\idence.  *  *  *  In 
other  words,  the  court  can  determine  the  ques- 
tion of  proximate  cause  as  a  matter  of  law  only 
when  it  can  say,  after  a  revieAv  of  the  entire  eAi- 
dence,  that  no  reasonable  man  would  infer  from 
the  facts  proved  that  the  alleged  negligence  proxi- 
mately caused  the  injury.  While  it  is  well  estab- 
lished that  a  jury  will  not  be  permitted  to  enter 
the  realm  of  speculation  or  conjecture  in  deter- 
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mining  Avhether  the  defendant  may  or  may  not 
have  been  guilty  of  negligence,  it  is  equally  well 
settled  that,  after  substantial  evidence  has  been 
offered  tending  to  show  negligence,  the  court  will 
not  usurp  the  province  of  the  jury  by  weighing 
probabilities  in  an  effort  to  determine  whether 
such  negligence  was  the  proximate  cause." 

Other  decisions  of  the  Oregon  Supreme  Court  re- 
jecting Western  Union's  contention  are  Maletis  vs. 
Portland  Traction  Company,  160  Ore.  30,  83  Pac.  (2d) 
141 ;  Kelly  vs.  Stout  Lumber  Company,  123  Ore.  647, 
263  Pac.  881;  Voshall  vs.  Northern  Pacific  Terminal 
Company,  116  Ore.  237,  240  Pac.  891. 

While  Genevieve  Cline  may  not  have  anticipated 
the  specific  injury  that  occurred,  she  might  well  have 
anticipated  or  foreseen  some  injury  to  someone  when 
she  abruptly  turned  from  the  main  desk  in  a  hotel 
lobby  and  walked  directly  into  another  person  with- 
out seeing  him  until  the  moment  of  contact  and  with- 
out knowing  whether  that  person  was  male  or  fe- 
male, old  or  young,  large  or  small. 

Whether  such  an  act  on  her  part  constitutes  negli- 
gence under  the  circumstances  and  whether  it  is  the 
proximate  cause  of  the  resulting  injury  are  questions 
peculiarly  within  the  province  of  the  trier  of  the  facts. 
This  is  true  not  only  in  Oregon,  as  demonstrated  by 
the  decisions  above  cited,  but  under  the  overwhelming 
weight  of  authority.   In  fact,  it  is  elementary. 

A  very  late  decision  in  point  from  this  court  is 
Sundherg  vs.  Washington  Fish  &  Oyster  Co,,  No. 
10,394,  decided  November  8,  1943. 
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In  order  to  ascertain  what  actually  transpired  at 
the  time  of  this  accident  the  trial  court  had  Gene- 
vieve Cline  demonstrate  not  only  the  positions  which 
she  and  Mr.  Bromberg  were  in  at  the  times  involved 
(Tr.  56)  but  also  the  manner  in  which  she  bumped 
into  him.  (Tr.  G4)  This  is  real  or  demonstrative  evi- 
dence that  of  course  is  impossible  for  an  appellate 
court  to  have  before  it  but  nevertheless  must  be  given 
due  weight  in  determining  the  propriety  of  the  find- 
ing made  by  the  trier  of  the  fact. 

In  a  case  in  which  the  issue  of  negligence  depend- 
ed upon  whether  the  defendant  had  provided  a  suit- 
ably safe  eyebolt  when  a  hook  connected  thereto  gave 
way  causing  injury  to  a  seaman  on  a  barge,  the  eye- 
bolt  in  question  Avas  exhibited  to  the  jury  in  open 
court  during  the  trial  but  was  not  before  the  appel- 
late court  on  appeal.  In  affirming  a  judgment  for  the 
plaintiff  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  stated: 

"The  questions  of  whether  or  not  the  eyebolt 
was  defective,  and,  if  it  was,  w^hether  or  not  that 
defect  caused  the  hook  to  break,  which  resulted 
in  the  plaintiff's  injury,  as  well  as  the  question 
of  contributory  negligence  of  the  plaintiff,  were 
submitted  to  the  jury.  The  defendant  contends 
that  there  was  no  testimony  from  which  the  jury 
could  draw  the  conclusion  that  the  condition  of 
the  eyebolt  could  have  caused  the  hook  to  break, 
and  even  if  the  eyebolt  was  bent  over,  so  that  only 
the  end  of  the  hook  could  enter  it,  and  the  hook  was 
not  seated  in  its  normal  position  in  the  eye,  the  tes- 
timony does  not  justify  the  conclusion  that  the 
hook  would  have  broken  more  easily  in  that  posi- 
tion than  if  it   had   entered  the  eve  fullv   and 
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properly  to  its  normal  position. 

"This  contention  does  not  take  into  considera- 
tion the  'real  evidence'  in  the  case.  The  jury  had 
before  it  the  hook,  and  the  testimony  as  to  how 
it  was  fastened  in  the  eyebolt,  and  could  readily 
draw  its  o^^^l  conclusion.  In  addition  to  the  usual 
methods  of  establishing  facts  by  direct  or  positive 
evidence  and  circumstantial  evidence,  there  is 
that  of  'self-perception  or  self-observation.'  We 
have  three  classes  of  evidence:  (1)  Direct  or  tes- 
timonial evidence ;  ( 2 )  indirect  or  circumstantial 
evidence;  (3)  autoptic  preference,  or  real  evi- 
dence. Greenleaf  on  Evidence  (16th  Ed.)  vol.  1, 
§  13a;  Wigmore  on  Evidence,  §  1150  et  seq. 

'In  a  great  measure  proof  of  this  means  (au- 
topic  preference  or  real  evidence)  may  be  more 
potent  than  by  any  other  evidence.'  The  Modern 
Law  of  Evidence  by  Chamberlayne,  §  3588. 

'Inspection  is  like  admission,  in  that,  while 
not  testimony,  it  is  an  instrument  for  dispensing 
with  testimony,  and,  in  a  doubtful  case,  the  class 
of  testimony  it  dispenses  with  might  be  a  control- 
ling circumstance.'  Gaunt  v.  State,  50  N.  J.  Law, 
490,  495,  14  Atl.  600,  603. 

"The  jury  had  the  hook  and  eyebolt  before  it, 
and,  being  composed  of  men  of  common  sense 
and  experience,  could  determine  for  itself  whether 
or  not  it  was  broken  because  it  could  not  fully 
and  properly  enter  the  eye.  It  was  thus  not  whol- 
ly dependent  upon  what  was  said  about  the 
hook  and  eyebolt." 

Philadelphia  &  K.  K.  Co.  vs.  Berg,  274  Fed. 
534.  Certiorari  denied,  257  U.S.  638,  66  L. 
Ed.  410,  42  Supreme  Court  50. 

Moreover,  at  the  request  of  counsel  for  Western 
Union,  Judge  McColloch  viewed  the  scene  of  the  acci- 
dent.  (Tr.  26)   This  enabled  him  "better  to  compre- 
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hend  the  evidence  adduced  upon  the  trial  and  apply 
the  testimony  to  the  issues." 

State  vs.  Sing,  114  Ore.  207,  229  Pac.  921. 

After  hearing  the  evidence,  viewing  the  premises 
and  having  the  scene  re-enacted  by  Western  Union's 
own  employee,  the  trial  court  found,  in  part,  as  fol- 
lows: 

"That  on  said  date  and  prior  thereto  the  plain- 
tiff, an  elderly  man,  resided  at  the  Congress  Ho- 
tel, in  I*ortland,  Oregon.  On  said  date  the  said 
Genevieve  Cline  while  engaged  in  the  scope  of 
her  duties  for  the  defendant  was  standing  at  the 
main  desk  in  the  lobby  of  said  hotel,  either  pick- 
ing up  or  delivering  a  telegi^am  or  other  message 
of  some  sort.  The  plaintiff  at  said  time  was 
standing  to  the  rear  of  the  said  Genevieve  Cline, 
either  directly  behind  her  or  a  bit  to  one  side, 
and  Avas  waiting  to  step  to  said  main  desk  and 
ask  for  his  mail.  After  leaving  her  position  at 
said  hotel  desk,  as  aforesaid,  the  said  Genevieve 
Cline  made  an  abrupt  turn  and  walked  directly 
into  and  against  the  plaintiff,  knocking  him  to 
the  floor  of  the  lobby  of  said  hotel. 

"That  the  defendant  b}^  and  through  the  said 
Genevieve  Cline  at  said  time  and  place  was  care- 
less, reckless  and  negligent  in  abruptly  turning 
from  said  hotel  desk  and  walking  directh^  into 
and  against  plaintiff.  That  there  was  ample  and 
sufficient  room  and  space  for  the  said  GeneAdeve 
Cline  to  have  proceeded  on  her  way  in  said  hotel 
lobby  without  coming  in  contact  with  the  plain- 
tiff had  she  been  keeping  a  proper  lookout  and 
exercising  due  care  for  the  rights  of  others  in  said 
hotel  lobbv  and  particularlv  the  plaintiff."  (Tr. 
14) 
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Rule  52  (a)  of  the  Rules  of  Civil  Procedure  fol- 
lowing Section  723  of  Title  28,  U.S.C.A.  provides  that, 

"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses." 


"It  must  be  borne  in  mind  that  the  court  be- 
low was  exercising  the  functions  of  a  jury,  and 
its  findings  are  of  the  same  force  and  effect  as 
though  the  same  were  embodied  in  a  jury's  spe- 
cial verdict,  28  U.S.C.A.  §  773,  and  cannot  be  dis- 
turbed when  there  is  substantial  evidence  tend- 
ing to  support  the  finding  .... 

"We  are  bound  by  this  finding  unless  the  same 
is  clearly  erroneous.  (Citing  Federal  rule  and 
interpreting  decisions.)" 

Luzier's  Inc.  vs.  Nee,  lOG  Fed.  (2d)  130. 

This  court  stated  in  a  recent  decision : 

"As  was  said  by  Mr.  Justice  Holmes  in  Adam- 
son  V.  Gilliland,  242  U.S.  350,  353,  37  Supreme 
Court  169,  170,  61  L.  Ed.  356  (Citing  Davis  v. 
Schwartz,  155  U.S.  631,  636,,  15  Supreme  Court 
237,  39  L.  Ed.  289),  the  case  is  preeminently  one 
for  the  application  of  the  practical  rule,  that  so 
far  as  the  findings  of  the  trial  judge  who  saw 
the  witnesses  'depends  upon  conflicting  testimony 
or  upon  the  credibility  of  witnesses,  or  so  far 
as  there  is  any  testimony  consistent  with  the  find- 
ing, it  must  be  treated  as  unassailable'." 

Wittmayer  v.  U.  S.,  118  Fed.  (2d)  808. 

Some  of  the  many  other  cases  in  which  this  court 
has  had  occasion  to  strictly  apply  and  follow  the  rule 
under  discussion  are  as  follows : 
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Cherry-Riirrell  Co.  et  al,  vs.  Ray  C.  Thatcher, 
107  Fed.  (2(1)  (15. 

Occidental  Life  Insurance  Company  vs.  Thom- 
as, 107  Fed.  (2d)  870. 

Maryland    Casualty   Company   vs.    Stark,    109 
Fed.  (2d)  212. 

Gates  vs.  General  Casualty  Company,  120  Fed. 
(2d)  925. 

We  earnestly  submit  that  the  findings  made  by 
the  trial  court  instead  of  being  clearly  erroneous  were 
the  only  findings  fairly  and  reasonably  to  be  made 
from  the  evidence. 


WAS  MR.  BROMBERG  NEGLIGENT? 

At  the  time  of  this  accident  Mr.  Bromberg  was  an 
aged  man.  He  had  passed  his  86th  birthday  but  had 
not  3^et  attained  87.  He  walked  with  a  cane.  At  times 
he  shuffled  and  he  walked  slowly.  His  hearing  was 
not  as  good  as  one  of  fewer  years  and  as  his  had  once 
been. 

Because  of  these  circumstances  Western  Union 
would  contend,  as  we  view  its  theory,  that  Mr.  Brom- 
berg should  become  a  recluse,  that  he  should  separate 
himself  from  any  daily  activity  of  any  kind  and  con- 
fine himself  so  that  Western  Union  messengers 
wouldn't  be  exposed  to  the  possibility  of  knocking 
him  do^\Ti  and  hurting  him. 

Although  he  was  an  aged  man  at  the  time  of  this 
accident,  he  was  rather  a  remarkable  man  for  his 
years  before  he  was  injured.    He  continued  to  main- 
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tain  an  office  Avith  an  insurance  company  and  he 
walked  to  this  office  from  his  hotel  several  times  a 
week.  (Tr.  28,  29)  He  was  alert  mentally.  (Tr.  29) 
He  lived  alone  at  the  Congress  Hotel  and  he  continued 
to  be  active  in  organizations  and  he  attended  their 
meetings.   (Tr.  27,  28) 

On  the  day  of  the  accident  he  went  to  the  lobby 
of  the  hotel  which  was  his  home  and  proceeded  to  the 
main  desk  to  call  for  his  daily  mail.  He  observed 
there  a  j^oung  lady  who  was  ahead  of  him  and  he 
stood  behind  her  and  a  bit  to  one  side  imtil  it  was  his 
turn. 

We  have  already  pointed  out  earlier  in  this  Brief 
that  Genevieve  Cline  thought  he  stood  two  or  three 
steps  behind  her  and  slightly  to  the  side.  (Tr.  56) 
Western  Union's  witness,  James  Lenhart,  said  Mr. 
Bromberg  stood  about  three  feet  behind  Genevieve 
Cline  and  a  bit  to  one  side.  (Tr.  76) 

Does  this  conduct  on  the  part  of  Mr.  Bromberg 
spell  negligence  as  a  matter  of  law?  What  should  he 
have  done,  stood  ten  feet  behind  Western  Union's 
messenger?  Should  he  have  tapped  her  on  the  shoul- 
der and  said,  "Don't  walk  into  me  and  knock  me 
down.    Please  be  careful."? 

Mr,  Bromberg  did  what  any  intelligent,  reasonable 
person  would  have  done.  He  stood  sufficiently  be- 
hind Genevieve  Cline  so  as  not  to  interfere  with  her 
or  impede  her  in  leaving  and  yet  close  enough  to  the 
desk  that  he  could  gain  the  clerk's  attention  by  step- 


vs.  T.  Bromhcrq  19 

pinj?  forward  a  few  feet  when  the  clerk  had  finished 

with  (Jenevieve  Cline.   The  Supreme  Court  of  Oregon 

has  stated: 

"No  person  or  class  of  persons  has  an  exclu- 
sive right  to  the  use  of  the  streets.  Public  thor- 
oughfares are  for  the  beggar  on  his  crutches  as 
well  as  the  millionaire  in  his  limousine.  Neither 
is  it  the  policy  of  the  law  to  discriminate  against 
those  who  suffer  physical  infirmities.  The  blind 
and  the  halt  may  use  the  streets  without  being 
guilty  of  negligence  if  in  so  doing  they  exercise 
that  degree  of  care  which  an  ordinarily  prudent 
person  similarly  afflicted  Avould  exercise  under 
the  same  circumstances." 

Weinstein  vs.  Wheeler,  127  Ore.  406,  257  Pac. 
20,  271  Pac.  7:«. 

This  decision  of  course  pertained  to  streets  and  to 
a  blind  man  thereon.  Mr.  Bromberg  was  merely  an 
old  man  with  some  of  the  natural  infirmities  of  old 
age,  and  he  was  in  his  home,  the  lobby  of  the  hotel 
in  which  he  was  a  permanent  resident. 

After  hearing  the  evidence  in  the  case  and  after 
ha\ang  Genevieve  Cline  demonstrate  with  a  court  at- 
tache the  position  of  Mr.  I5romberg  and  herself  at 
the  time  (Tr.  5(i),  the  trial  court  found: 

"That  at  said  time  and  place  the  plaintiff  was 
not  guilty  of  any  negligence."  (Tr.  14) 

In  Oregon  and  generally  contributory  negligence 
is  a  question  for  the  jury  or  the  trier  of  the  fact. 

"This  court  has  held  over  and  over  again  that 
where  there  is  a  dispute  as  to  the  facts  or  where 
minds  might  draw  diiieront  conclusions  the  ques- 
tion of  contributory  negligence  is  for  the  jury." 
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Simms  vs.  Friede  Investment  Company,  125 
Ore.  300,  266  Pac.  910. 

"The  trial  court  did  not  err  in  submitting  tlie 
issue  of  contributory  negligence  to  the  jury.  We 
see  no  need  of  reviewing  authorities  on  such  ques- 
tion. The  law  in  reference  thereto  is  well  settled. 
It  is  in  the  application  of  the  law  to  a  particular 
factual  situation  that  difficulty  often  arises,  and, 
of  course,  the  decision  in  each  case  hinges  upon 
the  particular  facts  involved." 

Whisler  vs.  U.  S.  National  Bank  of  Portland, 
160  Ore.  10,  82  Pac.  (2d)  1079.  See  also 
Say  lor  vs.  Enterprise  Electric  Company,  110 
Ore.  231,  222  Pac.  304,  223  Pac.  725;  Mas- 
sor  vs.  Yates,  137  Ore.  569,  3  Pac.  (2d)  784; 
Callaway  vs.  Moseley,  131  Fed.  (2d)  414. 

The  defendant  has  the  burden  of  pleading  and  prov- 
ing contributory  negligence.  It  is  an  affirmative  de- 
fense. The  trial  court  held  that  the  defense  had  not 
been  proven,  that  Mr.  Bromberg  was  not  contributor- 
ily  negligent. 

The  trial  court's  finding  in  that  regard  was  clear- 
ly proper  under  the  evidence  and  was  not  erroneous 
in  any  way. 


THE  RULE  IN  THE  PHILLIPS  CASE 

In  its  desperate  effort  to  escape  responsibility 
herein,  Western  Union  cites  the  case  of  Phillips  vs. 
Western  Union  Telegraph  Company,  195  S.W.  711,  a 
Missouri  decision  that  has  "no  pride  of  ancestry  and 
no  hope  of  posterity".  In  that  case  a  messenger  boy 
employed  by  Western  Union  ran  along  a  sidewalk  in 
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St.  Louis  and  said  to  a  newsboy,  "Clive  me  a  paper." 
The  newsboy  refused  and  the  messenger  boy  snatched 
one  from  the  bundle  and  ran  looking  back  over  his 
shoulder  and  while  doing  so  collided  with  the  plaintiff 
knocking  her  to  the  pavement  and  injuring  her. 

The  Supreme  Court  of  Missouri  might  very  well 
have  exonerated  the  employer  in  that  case  because  the 
messenger  in  stealing  a  newspaper  and  running  away 
from  the  newsboy  was  certainly  not  engaged  in  the 
course  of  his  employment  but  was  on  a  "frolic  of  his 
own." 

However,  without  resting  its  decision  on  this  the- 
ory alone,  the  Supreme  Court  of  Missouri  went  on 
to  say  that  since  the  messenger  boy  was  on  a  public 
street  not  by  permission  of  the  employer  but  in  the 
exercise  of  a  public  right  and  since  he  was  using  his 
own  legs  and  not  a  horse  or  automobile  of  the  em- 
ployer, there  would  be  no  liability  on  the  employer's 
part  for  the  messenger  boy's  negligence. 

This  case  so  far  as  we  can  ascertain  has  never  been 
followed  except  in  one  case  b}^  the  Missouri  Court  of 
Appeals,  which  being  an  inferior  court,  felt  that  it  had 
no  alternative  but  to  follow  the  rule  laid  down.  In  do- 
ing this,  however,  the  court  stated : 

"Whether  the  doctrine  of  the  Phillips  case  is 
sound  or  unsound  is  not  for  this  court;  it  is  con- 
trolling, notwithstanding  holdings  in  other  juris- 
dictions to  the  contrary." 

Ritchev  vs.  Western  Union  Telegraph  Company, 
41  S.W.  (2d)  628. 


22  Western  Union  Telegraph  Co. 

In  Chiles  vs.  Metropolitan  Life  Insurance  Com- 
pany, 91  S.W.  (2cl)  1G4,  the  Kansas  City  Court  of 
Appeals  states: 

"The  Phillips  case,  supra,  has  never  been  di- 
rectly overruled.  Still  there  is  language  in  later 
decisions  of  the  Supreme  Court  that  we  must  ac- 
cept as  the  last  ruling  case  on  the  point  involved 
that,  at  least  by  implication,  overrules  the  Phil- 
lips case  as  applied  to  the  fact  as  it  appears  in 
the  case  at  bar." 

In  17  St.  Louis  Law  Review  279,  speaking  of  the 
Phillips  case,  it  is  said: 

"The  case  is  interesting  in  presenting  the 
view  that  a  master's  vicarious  liability  under  the 
rule  of  respondeat  superior  will  not  result  from 
an  act  performed  by  the  servant  in  a  method  or 
manner  incident  to  his  rights  as  a  public  citizen 
*  *  *  To  preclude  the  vicarious  liability  of  the 
master  because  a  servant  makes  use  of  the  pub- 
lic right,  to  which  use  the  master  gives  the  origi- 
nal impetus,  would  unduly  narrow  the  operation 
of  the  rule  of  respondeat  superior." 

In  27  Washington  University  Law  Review  122,  in 
commenting  on  the  Phillips  case,  it  is  stated : 

"The  reason  announced  for  this  decision  by 
the  court  is  difficult  to  justify.  It  has  been  point- 
ed out  by  high  authority  and  sustained,  in  effect, 
by  the  cases  in  other  jurisdictions  that  scope  of 
the  employment  is  not  dependent  on  time  or  place, 
but  rather  on  the  connection  of  the  act  with  the 
emplojrment." 

In  Tighe  vs.  Ad  Chong,  112  Pac.  (2d)  20,  which  was 
a  sidewalk  accident  involving  two  pedestrians,  the 
employer  sought  to  invoke  the  protection  of  the  Phil- 
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lips  case.  The  California  court,  however,  rejected  this 
untenable  theory  and  stated  in  part  as  follows: 

"For  several  reasons  the  rationale  of  the  Mis- 
souri cases  (referrinj]^  to  the  Phillips  and  the 
Ritchey  cases)   cannot  be  followed  .... 

"From  the  foregoing  it  will  be  seen  that  even 
in  Missouri  there  appears  to  be  some  doubt  as 
to  the  soundness  of  the  decision  in  the  Mrs.  Phil- 
lips case,  and  besides  it  is  conceded  that  the  legal 
doctrine  upon  which  it  is  founded  is  contrary  to 
the  one  adhered  to  in  other  jurisdictions." 

In  the  Tighe  case  recovery  was  permitted  against 
the  employer  whose  employee  negligently  walked  into 
another  pedestrian  on  a  sidewalk  causing  injury  to 
such  pedestrian.  As  to  the  employer's  liability  under 
such  circumstances  the  court  stated  in  part : 

"Quite  to  the  contrary,  the  law  is  well  settled 
that  in  determining  the  question  of  respondeat 
superior  the  real  test  to  be  applied  is  whether 
at  the  time  the  employee  commits  the  negligent 
act  resulting  in  the  injuries  to  the  third  person, 
he  is  engaged  in  performing  some  duty  within 
the  scope  of  his  employment." 

The  court  should  keep  in  mind  that  while  prob- 
ably overruled  and  certainly  rejected  in  all  other 
jurisdictions,  the  Phillips  case  applies  only  to  an  ac- 
cident occurring  on  a  public  sidewalk  where  the  em- 
ployee according  to  said  decision  is  exercising  a  pub- 
lic right. 

The  Supreme  Court  of  Missouri  in  a  very  recent 
case  where  the  negligent  pedestrian  was  a  messenger 
for  Dun  &  Bradstreet  and  injured  another  person  in 
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the  entrance  of  a  building  owned  by  the  Southwestern 
Bell  Telephone  Company,  strictly  confines  the  Phil- 
lips case  to  sidewalk  accidents.  While  pointing  out 
that  the  Phillips  case  is  probably  not  good  law, 
nevertheless  it  is  not  applicable  in  any  event  where 
the  employee  was  not  on  a  public  sidewalk  but 
upon  private  property,  even  though  it  is  not  the  em- 
ployer's premises.  Salmons  vs.  Dun  &  Bradstreet,  162 
S.W.  (2d)  245. 

By  the  same  token,  if  this  court  should  see  any 
merit  whatsoever  in  the  holding  of  the  Phillips  case, 
that  would  not  in  any  way  affect  the  case  at  bar  be- 
cause the  employee  involved  herein  was  not  on  a 
public  sidewalk  but  was  on  private  property,  to-wit: 
a  hotel  lobby  where  she  had  gone  under  the  direction 
of  her  employer  and  for  no  other  purpose  whatsoever. 
(Tr.  55) 

Although  not  applicable  here,  the  Phillips  case  is 
not  good  law  even  in  sidewalk  cases  and  the  Su- 
preme Court  of  Missouri  itself  in  the  Salmons  case 
says  that  its  research  reveals  "that  the  case  stands 
alone,  except  for  Ritchey  vs.  Western  Union  Tele- 
graph Co.,  supra,  so  far  as  concerns  the  notion  that 
the  fact  that  the  messenger  boy  was  on  foot  and  on 
the  sidewalk  at  the  time  of  injury  to  plaintiff,  would 
affect  the  application  of  the  principle  of  respondeat 
superior." 

In  legal  principle,  the  Phillips  case  cannot  be 
reconciled  with  the  following  decisions : 
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Salmons  vs.  Dim  &  Bradstreet,  102  S.W.   (2d) 
245. 

Tighe  vs.  Ad  Chong,  112  Pac.  (2d)  20. 

Schediwy  vs.  McDermott  (supra),  298  Pac.  107. 

Price  vs.  Simon  (supra),  49  Atl.  689. 

Eyan  vs.  Keane  (supra),  98  N.E.  590. 

Mo.,  K.  k  T.  Ry.  Co.  of  Tex.  vs.  Edwards  (su- 
pra), 67  S.W.  891. 

EXCESSIVE  SPECIAL  DAMAGES 

Western  Union  finally  complains  that  Mr.  Brom- 
berg  prayed  for  recovery  of  special  damages  in  the 
sum  of  $1413.70  in  his  complaint  and  was  given  judg- 
ment in  the  sum  of  $1760.70  and  that  the  difference  in 
the  two  sums  makes  the  amount  awarded  excessive. 

It  is  not  claimed  that  Mr.  Bromberg  did  not  prove 
special  damages  in  the  sum  of  $1760.70,  and  it  could 
not  be  so  claimed  because  he  did  prove  special  dam- 
ages in  this  amount  without  objection.  (Tr.  32-35, 
49-52) 

The  Federal  Rules  of  Civil  Procedure  provide  for 
just  such  a  situation.  Rule  15  (b)  provides  in  part  as 
follows : 

"When  issues  not  raised  by  the  pleadings  are 
tried  by  express  or  implied  consent  of  the  par- 
ties they  shall  be  treated  in  all  respects  as  if 
they  had  been  raised  in  the  pleadings.  Such 
amendment  of  the  pleadings  as  may  be  necessary 
to  cause  them  to  conform  to  the  evidence  and  to 
raise  these  issues  may  be  made  upon  motion  of 
any  party  at  any  time,  even  after  judgment;  but 
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failure  so  to  amend  does  not  affect  the  result  of 
the  trial  of  these  issues." 

Rule  54  ( c )  provides : 

"A  judgment  by  default  shall  not  be  different 
in  kind  from  or  exceed  in  amount  that  prayed 
for  in  the  demand  for  judgment.  Except  as  to  a 
party  against  whom  a  judgment  is  entered  by  de- 
fault, every  final  judgment  shall  grant  the  re- 
lief to  which  the  party  in  whose  favor  it  is  ren- 
dered is  entitled,  even  if  the  party  has  not  de- 
manded such  relief  in  his  pleadings." 

COMMENT 

There  are  some  statements  contained  in  Western 
Union's  Brief  which  are  not  accurate.  Although  prob- 
ably unnecessary,  we  wish  to  call  one  or  two  of  such 
statements  to  the  Court's  attention  so  that  the  Court 
will  not  be  in  any  way  misled. 

For  example  it  is  stated  on  Page  8: 

"and  she  (Genevieve  Cline)  had  walked  on  a  dis- 
tance of  ten  feet  before  she  heard  him  cr}'^  out." 

Genevieve  Cline  did  not  testify  to  anything  what- 
soever which  would  justify  such  a  statement.  In  fact, 
in  examining  the  record,  the  Court  will  learn  she 
did  not  testify  at  any  time  that  she  heard  Mr.  Brom- 
berg  cry  out.  Western  Union  has  taken  from  the  com- 
pletely discredited  testimony  of  the  witness,  James 
Lenhart,  the  absurd  statement  that  Genevieve  Cline 
was  at  least  ten  feet  away  from  Mr.  Bromberg  when 
he  fell  down  and  from  that  conceived  the  inaccurate 
and  erroneous  statement  above  quoted. 
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In  reading  the  record  the  Court  will  also  learn 
why  the  testimony  of  the  witness,  James  Lenhart, 
was  discredited  by  the  trial  court.  (Tr.  79-87,  111- 
IIG  inc.) 

Western  Union  states  in  its  Brief: 

"that  Genevieve  came  in  contact  with  Mr.  Brom- 
berg  in  the  very  act  of  turning  away  from  the 
desk" 

and  again 

"but  thought  she  brushed  Mr.  Bromberg  before  she 
had  completely  turned  around  .  .  .  ." 

We  quote  from  the  record: 

"Q.  And  where  was  Mr.  Bromberg  at  that 
time  when  you  turned  around? 

A.  Well,  Mr.  Bromberg  was  behind  me  and 
slightly  to  the  side. 

Q.  About  how  far  from  you? 

A.  Well,  I  don't  know  exactly. 

Q.  Well,  just  your  best  judgment? 

A.  Oh,  about  two  or  three  steps. 

Q.  Two  or  three  steps? 

A.  Something  like  that. 

Q.  And  then  did  you  start  moving  away  from 
your  position  at  the  desk? 

THE  COUKT :  I  will  tell  you  the  best  way  to 
do  that  would  be  to  show  me.  Mr.  Joy,  you  come 
and  stand  behind  her.  You  come  down  here  and 
face  like  you  were  facing  the  desk.  You  just  take 
any  position  there,  a  little  further  up.  About 
how  far  behind  (35)  you?  Where  should  he  be? 

A.  He  was  a  little  closer  than  that,  I  would 
say.  (Mr.  Joy  changes  his  position.)  Mostly  like 
that,  yes. 

THE  COURT :  About  that  way  behind  you,  or 
a  little  more  to  your  side? 
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A.  Just  about  like  that,  yes. 

THE  COURT :  All  right.   Thank  you. 

ME.  MAUTZ:  Q.  And  then  when  you  moved 
away  from  the  desk  did  you  start  running? 

A.  No,  I  didn't. 

Q.  You  started  walking?   A.   Yes. 
(Tr.  50,  57) 

Q.  Was  there  anybody  else  in  the  vicinity? 

A.  No. 

Q.  There  wasn't  anybody  else  there,  was  there? 

A.  No,  sir. 

Q.  And  it  is  quite  a  large  area  there  in  the 
lobby? 

A.  Yes. 

Q.  In  other  words,  there  was  plenty  of  room 
for  you  to  have  walked  without  having  any  con- 
tact with  Mr.  Bromberg,  wasn't  there? 

A.  Yes,  there  was. 

Q.  But  then  in  walking  away  from  the  desk 
you  did  have  a  contact  with  him? 

A.  Yes,  I  did. 

Q.  And  as  a  result  of  that  contact  he  went 
to  the  floor,  didn't  he?  A.  Yes."  (Tr.  58) 

This  testimony  and  the  actual  demonstration  given 
by  Genevieve  Cline  clearly  showed  that  she  Avalked 
into  Mr.  Bromberg  and  not  that  she  "brushed"  against 
him  in  the  act  of  turning  from  the  desk.  We  have 
already  quoted  the  finding  on  this  point  by  the 
trial  court.  (Tr.  14) 

Finally,  counsel  seems  to  get  some  comfort  from 
the  fact  that  Mr.  Bromberg's  memory  was  so  con- 
fused as  a  result  of  this  accident  that  he  was  not 
able  to  tell  a  coherent  story  as  to  just  how  the  acci- 
dent happened.  Suppose  Mr.  Bromberg  had  been 
killed  as  a  result  of  this  accident  and  could  not  have 
told  any  story?   Would  Western  Union  contend  that 
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no  case  could  be  made  out  against  it  by  other  evidence 
such  as  the  testimony  of  its  own  employee  if  Mr. 
Kromberg's  lips  were  thus  sealed  by  death? 

Before  this  accident  Mr.  Bromberg's  mental  con- 
dition and  his  ability  to  remember  and  tell  what  was 
going  on  was  good.  He  was  very  alert.  (Tr.  29)  After 
this  unfortunate  accident  there  was  a  very  perceptible 
change  in  his  mental  attitude  and  his  memory  be- 
came vague  and  there  was  a  marked  difference  in 
his  mental  condition.    (Tr.  29,  30,  42,  44,  45) 

We  appreciated  better  than  anyone  else  that  Mr. 
Bromberg  had  failed  so  that  he  was  unable  to  tell 
how  the  accident  actually  happened.  That  is  why 
we  called  Genevieve  Cline  as  a  witness.  We  would 
have  had  to  do  the  same  if  Mr.  Bromberg  had  been 
killed.  Since  the  evidence  which  we  did  introduce, 
however,  made  out  a  case  against  Western  Union,  the 
fact  that  Mr.  Bromberg's  testimony  might  have  been 
"vague,  indefinite,  contradictory"  as  claimed  by  West- 
ern Union,  does  not  defeat  his  recovery. 

Martinelli  vs.  Foley,  et  al.,  292  Pac.  451. 

Primm  vs.   Market   Street  Railway  Company, 
132  Pac.  (2d)  842. 
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CONCLUSION 

It  is  respectfully  submitted,  and  we  feel  further 
argument  and  discussion  thereon  would  be  redundant, 
that  this  appeal  is  manifestly  without  merit  and  that 
the  judgment  herein  should  be  affirmed. 

Kespectfully  submitted, 

Wilbur^  Beckett^  Howell  & 

Oppenheimer,, 
Robert  T.  Mautz^ 

Attorneys  for  Appellee. 


ADDENDUM 

Since  sending  Appellee's  Brief  to  the  printer  we 
have  read  the  interesting  and  highly  pertinent  case  of 
Hobba  vs.  Postal  Telegraph-Cable  Company,  141  Pac. 
(2d)  648,  decided  September  27,  1943. 

The  facts  are  set  forth  in  this  decision  as  follows : 

"The  appellant  had  in  its  employ  two  messen- 
enger  boys,  Eugene  Allison  and  Zene  Whipple.  At 
the  time  of  the  injury  to  respondent,  both  boys 
Avere  dressed  in  uniforms  supplied  by  appellant. 
About  4  o'clock  in  the  afternoon  of  the  day  in 
question,  Whipple  returned  from  a  trip  he  had 
made  with  another  messenger,  and  he  was  stand- 
ing on  the  public  sidewalk  in  front  of  appellant's 
telegraph  office  on  the  east  side  of  Howard 
Street,  in  the  city  of  Spokane.  At  that  time, 
Allison  came  out  of  the  office,  charged  with  the 
duty  of  going  on  foot  on  an  errand  which  would 
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take  him  to  the  place  of  business  of  the  Spokane 
Chronicle  and  from  thei-e  to  the  store  of  the  J. 
C.  Penne}"  Company,  on  Riverside  avenue.  The 
ordinary  and  usual  route  of  travel  by  foot  would 
be  to  go  south  from  the  telegraph  office  to 
Sprague  avenue  and  either  cross  Howard  at  its 
intersection  with  Sprague,  or  continue  south  and 
cross  Sprague,  and  thence  west. 

"When  Allison  came  out  of  the  telegraph  of- 
fice, he  stopped  in  front  of  Whipple,  and,  in  a 
friendly  manner,  struck  him  on  the  chest,  and 
then  ran  south  along  the  sidewalk  towards 
Sprague.  Whipple  followed  in  pursuit.  Mean- 
while, respondent  and  a  woman  companion  were 
traveling  east  and  crossing  Howard  along  the 
north  side  of  Sprague,  with  the  intention  of  tak- 
ing passage  on  a  bus  at  the  northeast  corner  of 
the  intersection  of  these  streets.  As  respondent 
stepped  from  the  street  to  the  sidewalk,  she  was 
slightly  in  advance  of  her  companion.  The  boys 
were  then  advancing,  both  running,  and  Whipple 
had  seized  Allison  by  either  the  shoulders  or  neck. 
Both  of  the  boys,  while  in  this  position,  negli- 
gently and  violently  collided  with  respondent, 
causing  her  to  fall,  from  which  she  sustained 
severe  injuries." 

The  telegraph  company  defended  on  \irtually  the 
same  gi'ounds  as  does  Western  Union  herein,  includ- 
ing the  theory  of  the  Phillips  case. 

In  the  lower  court  the  jury  returned  a  verdict  for 
the  defendant  but  the  court  granted  the  plaintiff's 
motion  for  a  neAv  trial.  The  defendant  appealed  and 
the  issue  on  appeal  was  whether  the  eAidence  was 
sufficient  to  take  the  case  to  the  jury  as  to  the  respon- 
sibility of  the  telegraph  company.  In  holding  that  the 
case  was  for  the  jury  the  Supreme  Court  of  Washing- 
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ton  sitting  en  banc,  after  reviewing  the  theory  of  the 
Phillips  case,  unanimously  held : 

"In  approaching  the  problem  involved  here 
and  upon  the  factual  situation  outlined  above,  one 
may  feel  that  a  distinction  can  and  should  be 
made  between  a  case  where  the  employee  uses 
some  instrumentality  in  his  work,  such  as  an  ani- 
mal or  a  vehicle,  which,  if  not  properly  managed 
or  operated,  Avill  do  injury  to  others,  and  one 
where  the  employee  travels  on  foot.  But  in  each 
kind  of  case  the  employer  has  some  sort  of  work 
which  he  wants  done.  It  is  for  his  benefit.  He 
either  cannot  or  does  not  desire  to  do  it  himself. 
He  employs  someone  to  do  it  for  him.  The  doing 
of  the  work  necessitates  travel  from  the  employ- 
er's place  of  business  to  some  other  location.  The 
employee,  while  actually  doing  the  assigned  work, 
does  a  negligent  act  which  causes  injury  to  an- 
other who  is  not  in  any  way  at  fault. 

"Thus  far,  we  have  no  hesitancy  in  saying  that 
the  employer  is  liable  in  damages  to  the  injured 
person.  Now,  is  there  any  logical  reason  why  the 
same  result  should  not  follow  whether  the  negli- 
gent act  consists  in  the  manner  of  driving  the 
animal  or  operating  the  vehicle  or  in  the  manner 
of  self -locomotion?  The  result  to  the  injured  per- 
son is  the  same.  If  the  employer  chooses  to  have 
the  work  done  by  another,  he  must  be  held  respon- 
sible to  others  for  the  negligent  conduct  of  his 
employee  while  doing  the  work,  or  else  he  should 
do  the  work  himself.  We  think  that  if  we  try 
to  draw  a  distinction  between  the  different  meth- 
ods of  locomotion  that  might  result  in  injury  to 
others,  we  not  only  misapply  the  doctrine  of  re- 
spondeat superior,  but  also  forsake  it  entirely. 

"So,  it  appears  to  us  that  both  the  reasoning 
and  the  application  of  the  principles  of  law  gov- 
erning the  relationship  of  employer  and  employee 
as  to  third  parties  in  the  cases  cited  by  respond- 
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ent  are  sound  and  should  be  adopted  in  this  case 
It  was  iipon  these  principles  that  the  case  was 
tried  and  submitted  to  the  jury  by  the  lower  court, 
and  they  should  be  followed  in  any  new  trial  that 
may  be  had. 

'The  trial  court  was  not  in  error  in  denyine 
the  motion  for  a  directed  verdict  and  in  erant 
ing  the  motion  for  a  new  trial." 

Thus,  we  have  a  recent  decision  making  the  liabil- 
ity of  the  telegi^aph  company  a  question  of  fact  where 
its  messenger  boys  negligently  collide  with  a  member 
of  the  public  while  they  are  pedestrians  and  even  while 
they  are  skylarking  on  a  public  street,  but  apparently 
at  the  same  time  on  their  way  to  deliver  a  message. 

How  much  stronger  is  the  case  at  bar  where  there 
is  no  skylarking  and  where  the  messenger  is  clearly 
and  admittedly  in  the  course  of  her  employment  in  a 
hotel  lobby. 
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APPENDIX 
RULES  OF  CIVIL  PROCEDURE 

Rule  15  (b) : 

AMENDMENTS  TO  CONFORM  TO  THE 
EVIDENCE.  When  issues  not  raised  by  the 
pleadings  are  tried  by  express  or  implied  consent 
of  the  parties,  they  shall  be  treated  in  all  respects 
as  if  they  had  been  raised  in  the  pleadings.  Such 
amendment  of  the  pleadings  as  may  be  necessary 
to  cause  them  to  conform  to  the  evidence  and  to 
raise  these  issues  may  be  made  upon  motion  of 
any  party  at  any  time,  even  after  judgment;  but 
failure  so  to  amend  does  not  affect  the  result 
of  the  trial  of  these  issues.  If  evidence  is  objected 
to  at  the  trial  on  the  ground  that  it  is  not  with- 
in the  issues  made  by  the  pleadings,  the  court 
may  allow  the  pleadings  to  be  amended  and  shall 
do  so  freely  when  the  presentation  of  the  merits 
of  the  action  will  be  subserved  thereby  and  the 
objecting  party  fails  to  satisfy  the  court  that  the 
admission  of  such  evidence  would  prejudice  him 
in  maintaining  his  action  or  defense  upon  the 
merits.  The  Court  may  grant  a  continuance  to 
enable  the  objecting  party  to  meet  such  evidence. 

Rule  52  (a)  : 

EFFECT.  In  all  actions  tried  upon  the  facts 
without  a  jury,  the  court  shall  find  the  facts  spe- 
cially and  state  separately  its  conclusions  of  law 
thereon  and  direct  the  entry  of  the  appropriate 
judgment;  and  in  granting  or  refusing  interlocu- 
tory injunctions  the  court  shall  similarly  set 
forth  the  findings  of  fact  and  conclusions  of  law 
which  constitute  the  grounds  of  its  action.  Re- 
quests for  findings  are  not  necessary  for  purposes 
of  review.  Findings  of  fact  shall  not  be  set  aside 
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unless  clearly  erroneous,  and  due  regard  shall  be 
given  to  the  opportunity  of  the  trial  court  to  judge 
of  the  credibility  of  the  Avitnesses.  The  findings 
of  a  master,  to  the  extent  that  the  court  adopts 
them,  shall  be  considered  as  the  findings  of  the 
court. 


Kule  54  (c) 


DEMAND  FOR  JUDGMENT.  A  judgment 
by  default  shall  not  be  different  in  kind  from  or 
exceed  in  amount  that  prayed  for  in  the  demand 
for  judgment.  Except  as  to  a  party  against  whom 
a  judgment  is  entered  by  default,  every  final 
judgment  shall  grant  the  relief  to  which  the  par- 
ty in  whose  favor  it  is  rendered  is  entitled,  even 
if  the  party  has  not  demanded  such  relief  in  his 
pleadings. 
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The  basic  issue  in  this  case  is  whether  the  Find- 
ings of  the  trial  court  that  the  appellant's  messenger, 
Genevieve,  was  negligent  and  that  the  appellee,  Mr. 
Bromberg,  was  not  contributorily  negligent,  are  sup- 
ported by  the  evidence. 

The  appellee  apparently  believes  that  because  he 
made  such  allegations  in  his  complaint  and  the  trial 
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court  made  such  Findings,  this  court  cannot  set  aside 
those  Findings,  even  though  they  lack  the  support  not 
only  of  the  "clear  weight  of  the  evidence"  but  of  any 
evidence  at  all.  It  is  true  that  the  appellee  in  his  brief 
repeatedly  makes  the  statement  that  Genevieve 
abruptly  turned  and  walked  directly  into  the  appellee, 
but  the  only  support  found  in  the  record  for  such  a 
statement  is  in  the  appellee's  own  complaint  (Tr.  3) 
and  in  the  trial  court's  Findings  (Tr.  14)  where  the 
allegations  of  the  complaint  in  that  respect  are  copied. 

We  think  the  law  is  completely  clear  that  the 
findings  of  a  court,  trying  a  law  case  without  a  jury^ 
must  be  supported  by  the  evidence,  and,  what  is  more, 
"by  the  clear  weight  of  the  evidence."  And  it  is 
clear  that  where  the  evidence  is  uncontroverted,  the 
appellate  court  will,  upon  review  of  the  trial  court's 
findings,  draw  its  own  conclusions  therefrom.  The 
authorities  recognizing  these  principles  will  be  re- 
ferred to  presently  in  our  discussion  of  the  appellee's 
contentions. 

Mr.  Bromberg's  case  rests  wholly  upon  the  uncon- 
tradicted testimony  of  his  witness  Genevieve.  The 
testimony  of  Mr.  Bromberg  himself  as  to  how  the  acci- 
dent happened  is  discredited  and  disowned  by  his  own 
attorney  (Appellee's  Brief,  pages  28  and  29) ;  the 
testimony  of  John  Goss,  another  witness  for  Mr. 
Bromberg,  merely  confirmed  testimony  already  given 
by  Genevieve  that  she  apologized  to  Mr.  Bromberg; 
and  the  testimony  of  James  Lenhart  (a  witness  for 
Western  Union  whose  testimony  appellee  apparently 
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considers  discredited)  completely  negatives  negligence 
on  the  part  of  Genevieve.  These  were  the  only  wit- 
nesses testifying  in  respect  to  the  accident  itself. 

The  appellee  seems  to  recognize  that  the  Findings 
are  not  supported  by  the  testimony,  and  attempts 
(Appellee's  Brief,  pages  13,  14,  15,  19,  27-28)  to  find 
the  necessary  support  in  the  trial  court's  alleged 
view  of  the  scene  of  the  accident  and  in  Genevieve's 
demonstration  or  illustration  of  her  testimony,  made 
at  the  request  of  the  court.  We  shall  presently  discuss 
the  effect  of  those  two  matters,  but  we  wish  to  call 
immediate  attention  to  the  fact  that  it  is  not  possible 
from  the  record  to  determine  what  Genevieve's  dem- 
onstration indicated,  and  that  the  record  does  not 
show  that  the  court  actually  viewed  the  premises. 

THE  EFFECT  OF  RULE  52,  FEDERAL  RULES 
OF  CIVIL  PROCEDURE 

The  appellee  in  his  brief  repeatedly  refers  to  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure  w^hich 
provides  in  part  that  "Findings  of  fact  shall  not  be 
set  aside  unless  clearly  erroneous,  and  due  regard 
shall  be  given  to  the  opportunity  of  the  trial  court  to 
judge  of  the  credibility  of  the  witnesses."  On  page  1 
of  the  appellee's  brief  it  is  suggested  that  under  Rule 
>52(a)  the  Findings  of  the  trial  court  are  conclusive 
upon  this  court,  and  that  there  is  nothing  for  this 
court  to  do  but  affirm  the  judgment  appealed  from. 
The  cases  cited   (Appellee's  Brief,  pages  16  and  17) 
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in  support  of  that  interpretation  of  Rule  52(a)  cer- 
tainly do  not  sustain  any  such  proposition.  In  Occi- 
dental Life  Insurance  Company  v.  Thomas^  107  F. 
(-d)  876,  Maryland  Casualty  Company  v.  Stark,  109  F. 
(2d)  212,  and  Gates  v.  General  Casualty  Company,  120 
F.  (2d)  925,  the  facts  were  not  in  dispute.  In  Witt- 
mayer  r.  U.  S.,  118  F.  (2d)  808,  a  suit  by  the  Federal 
Government  for  condemnation  of  lands,  the  evidence 
was  clearly  in  favor  of  the  Government  and  the  testi- 
mony for  the  defendant  was  conflicting.  In  Cherry - 
Burrell  Co,  v.  Thatcher,  107  F.  (2d)  65,  there  was  am- 
ple evidence  to  sustain  the  findings  of  the  trial  court. 
In  Luzier's,  Inc.  v.  Nee,  106  F.  (2d)  130,  the  appellate 
court  found  that  there  was  no  evidence  in  the  record 
to  support  the  appellant's  contentions.  Thus,  all  of 
the  cases  cited  by  the  appellee  were  cases  either  where 
the  facts  were  admitted  or  where  there  was  clearly 
sufficient  evidence  to  sustain  the  findings  of  the  trial 
court. 

There  are  many  decisions  discussing  the  effect  of 
Rule  52(a).  Luzier's,  Inc.  v.  Nee,  106  F.  (2d)  130, 
cited  on  Page  16  of  the  appellee's  brief,  was  a  deci- 
sion of  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  decided  November  2,  1939.  The  brief  extract 
from  that  case  quoted  on  Page  16  of  appellee's  brief 
should  be  read  in  connection  with  the  fuller  discus- 
sion of  Rule  52(a)  to  be  found  in  the  later  decision 
by  the  same  court,  rendered  on  January  2,  1941,  in 
Aetna  Life  Insurance  Company  v.  Kepler,  (8th  Cir.), 
116  F.  (2d)  1,  at  pages  4  and  5: 
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"Prior  to  the  effective  date  (September  10, 
11)38)  of  the  Rules  of  Civil  Procedure,  the  findings 
of  fact  of  a  trial  court,  in  an  action  at  law  tried 
without  a  jury,  were  as  conclusive,  upon  review, 
as  a  verdict  of  a  jury,  and  could  not  be  set  aside 
by  the  reviewing  court  if  there  was  any  sub- 
stantial evidence  to  support  them.  A  different 
rule  prevailed  in  equity  cases.  The  findings  of 
fact  of  the  trial  court  in  such  cases  were  pre- 
sumptively correct,  and,  unless  clearly  against  the 
weight  of  the  evidence  or  induced  by  an  errone- 
ous view  of  the  law,  would  not  be  disturbed  by  a 
reviewing  court. 

"Rule  52(a)  of  the  Rules  of  Civil  Procedure, 
28  U.S.C.A.  following  Section  723c,  provides :  '*  * 
Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses.  *  *  *.' 

"The  effect  of  Rule  52(a)  was  to  establish  a 
uniform  standard  for  testing  the  validity  of  find- 
ings of  fact  in  any  case  tried  without  a  jury.  The 
standard  adopted  was  that  which  had  always 
prevailed  in  equity. 

"r/m  Court,  with  respect  to  jury-tvaired  cases, 
is  no  longer  merely  a  court  of  error  which  con- 
siders only  questions  of  taw.  It  now  acts  as  a 
court  of  review  in  all  non-jury  cases  in  accord- 
ance with  the  practice  which  formerly  prevailed 
in  equity  appeals. 

''The  findings  of  fact  of  the  court  below  to  the 
extent  that  they  are  unsupported  hy  substantial 
evidence,  or  are  clearly  against  the  ic eight  of  the 
evidence,  or  were  induced  by  an  erroneous  view 
of  the  law,  are  not  binding  upon  this  Court.'' 
(Italics  added.) 

And,  as  stated  in  Kuhn  v.  Princess  Lid  a  of  Thurn, 
(3rd  Cir.),  119  F.  (2d)  704,  at  page  706: 
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"The  sufficiency  of  the  evidence  to  sustain  a 
trial  court's  conclusion  or  finding  of  an  ultimate 
fact  remains  appropriate  matter  for  an  appellate 
court's  consideration.  State  Farm  Mutual  Auto- 
mobile Insurance  Co,  v.  Bonacci,  et  al.,  8  Cir.,  Ill 
F.  (2d)  412,  415." 

As  stated  in  the  Aetna  Life  Insurance  Co.  decision 
quoted  from  above,  a  trial  coiu^t's  findings  of  fact 
must  be  supported  not  only  by  evidence  but  by  the 
clear  iceight  of  the  evidence.  This  was  again  clearly 
pointed  out  and  applied  by  the  Circuit  Court  of  Ap- 
peals for  the  First  Circuit  in  Fleming  v.  Palmer,  123 
F.  (2d)  749,  751,  wherein  the  court  stated: 

"The  district  judge's  finding  *  *  *  must  stand 
unless  it  is  clearly  erroneous,  due  regard  being 
given  to  the  opportunity  of  the  trial  court  to 
judge  the  credibilitv  of  the  witnesses.  Rule  52(a), 
Federal  Rules  of  "^Civil  Procedure,  28  U.S.C.A. 
following  Section  723'c.  A  finding  of  fact  is  clear- 
ly erroneous  if  it  is  against  the  clear  weight  of 
the  evidence.  It  does  not  suffice  that  it  he  sup- 
ported hy  evidence.  Aetna  Life  Insurance  Company 
V.  Kepler,  8  Cir.,  1941,  116  F.  (2d)  1;  State  Farm 
Mutual  Automobile  Insurance  Company  v.  Bonacci, 
8  Cir.,  1940,  111  F.  (2d)  412;  Manning  v.  Gagne, 
1  Cir.,  1939,  108  F.  (2d)  718;  Federal  Rules  of 
Civil  Procedure  and  The  American  Bar  Institute 
Proceedings,  page  310,  et.  seq.,  (Cleveland,  1938)  ; 
Clark  &  Stone,  Review  of  Findings  of  Fact,  4 
University  of  Chicago  Law  Review  190  (1937). 
In  determining  v.hether  the  finding  was  correct, 
we  shall  examine  documentary  evidence  which 
we  are  as  competent  to  consider  as  the  trial  court, 
testimony  on  which  there  is  no  conflict,  and  for 
the  most  part  only  the  testimony  of  Palmer  and 
Soltero,  so  that  the  element  of  credibility  will 
not  be  seriously  involved  *  *  *.    The  judgment 
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of  the  district  court  is  reversed  *  *  *."   (Italics 
added. ) 

The  Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit, in  United  States  v.  Still,  120  F.  (2d)  876,  878, 
has  also  pointed  out  that  under  Rule  52  ( a )  a  finding 
of  fact,  though  supported  by  evidence,  Avill  be  set 
aside  if  it  is  against  the  weight  of  the  evidence. 

On  pages  4,  19  and  20  of  appellee's  brief  it  is  said 
that  whether  or  not  a  person  is  guilty  of  negligence 
or  contributory  negligence  is  ordinarily  a  question  of 
fact  to  be  determined  by  the  jury  or  judge  trying  the 
case.  This  is,  of  course,  the  law,  but  it  does  not  dis- 
pense with  the  requirement  that  the  party  having  the 
burden  of  proof  on  any  issue  shall  prove  his  case. 

Since  the  appellee's  case  must  find  its  support  in 
the  uncontroverted  testimony  of  appellee's  witness 
Genevieve,  or  not  at  all,  there  is  no  conflict  of  testi- 
mony and  no  element  of  credibility  involved,  and  the 
conclusions  to  be  drawn  from  such  a  record  are  a  mat- 
ter for  the  appellate  court  upon  review  of  the  trial 
court's  Findings.  G.  E.  Emp.  Sec.  Corp.  v.  Manning, 
(3rd  Cir.),  137  F.  (2d)  637,  639;  Murray  v,  Nohles- 
ville  Milling  Co.,  (7th  Cir.),  131  F.  (2d)  470,  474; 
Kuhn  V,  Princess  Lida  of  Thurn,  (3rd  Cir.),  119  F. 
(2d)  704,  706;  U.  S.  v.  South  Georgia  Raihcay  Co., 
(5th  Cir.),  107  F.  (2d)  3;  U.  S.  v.  Mitchell,  (8th  Cir.), 
104  F.  (2d)  343,  346;  Sabine  Towing  Co.  v.  Brennan, 
(5th  Cir.),  85  F.  (2d)  478,  481. 
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GENEVIEVE  NOT  NEGLIGENT 

Altlioiigh  appellee  (Appellee's  Brief,  page  20) 
charges  appellant's  original  brief  with  inaccuracies 
in  its  discussion  of  the  evidence,  we  shall  not  here 
again  review  the  evidence  which  we  tried  to  carefully 
summarize  in  our  original  brief  (pages  7-10,  19-22, 
24-27),  inasmuch  as  this  court  has  available  (Tr.  26- 
105)  the  comparatively  brief  but  complete  transcript 
of  the  evidence  from  which  the  accuracy  of  any  state- 
ments contained  in  any  of  the  briefs  in  respect  to  the 
evidence  can  be  determined. 

We  must  again  point  out,  however,  that  there  is 
no  evidence  whatever  in  the  record  that  Genevieve 
made  a  sudden  and  abrupt  turn  from  the  hotel  desk 
and  walked  directly  into  Mr.  Bromberg,  or  that  her 
actions  and  movements  were  other  than  those  of  a 
reasonably  prudent  person,  although  at  least  twice 
in  the  appellee's  brief  (pages  2  and  5)  the  statement 
is  made  that  "Genevieve  turned  abruptly  about  and 
walked  directly  into  Mr.  Bromberg."  The  only  basis 
for  such  a  statement  is  the  allegation  to  that  effect 
in  the  appellee's  own  complaint  (Tr.  3),  and  in  the 
trial  court's  Findings  (Tr.  14),  neither  of  which  docu- 
ments is  evidence  of  the  facts. 

Inasmuch  as  the  appellant's  case  here  does  not 
require  the  giving  of  any  credit  whatever  to  the  tes- 
timony of  James  Lenhart,  which  the  appellee  con- 
siders discredited  (Appellee's  Brief,  page  27),  we 
shall  not  here  discuss  the  weight  to  which  it  is  en- 
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titled,  but  wish  to  call  tittention  to  the  fact  that,  in 
spite  of  the  ai)pellee's  opinion  of  that  testimony,  he 
attempts  in  his  brief  to  make  use  of  it  on  at  least  two 
occasions  (Appellee's  Brief,  pages  5  and  18.) 

GENEVIEVE'S  APOLOGY 

The  appellee  (Appellee's  Brief,  page  6)  seems  to 
contend,  or  at  least  to  intimate,  that  Genevieve's 
apology  to  Mr.  Bromberg,  while  she  and  a  bellboy 
were  picking  him  up  from  the  floor  after  the  accident, 
was  an  admission  of  negligence.  If  it  is  an  admission 
of  anything,  it  is,  of  course,  only  an  admission  that 
it  was  she  w^ho  collided  with  Mr.  Bromberg,  and  there 
is  no  issue  or  dispute  about  that  in  this  case.  The 
appellee  cannot  torture  this  polite  apolog)^  from  a 
17-year-old  girl  to  an  87-year-old  man  into  evidence 
of  negligence. 

MR.  BROMBERG'S  NEGLIGENCE 

The  undisputed  evidence  show^s  that,  though  Gene- 
\'ieve  did  not  know^  of  Mr.  Bromberg's  presence,  he 
tvas  aware  of  her  presence  when  he  placed  himself 
close  behind  her  in  the  path  she  would  normally  take 
when  turning  from  her  position  at  the  hotel  desk 
w^hich  he  was  waiting  for  her  to  leave. 

That  might  not  have  been  negligence  had  he  been 
a  vigorous  man  who  could  have  withstood  the  brush- 
ing which  he  should  have  known  w^ould  ensue,  but  it 
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certainly  was  negligence  in  a  man  of  Mr.  Bromberg's 
enfeebled  condition. 

As  a  man  whose  hearing  Avas  impaired,  Mr.  Brom- 
berg  was  required  "to  exercise  his  sense  of  sight  with 
redoubled  vigilance."  38  American  Jurisprudence 
895.  As  a  man  who  was  old  and  feeble,  and  unsteady 
on  his  feet,  he  was  not  justified  in  taking  a  risk 
which  Avould  be  nothing  to  a  man  more  vigorous. 
Shearman  and  Kedfield  on  Negligence,  Sec.  107,  Page 
253. 

It  is  significant  that  the  appellee  has  made  no 
attempt  to  answer  points  lY,  V  and  VI,  found  on 
pages  14  to  17  of  appellant's  original  brief. 


THE  TRIAL  COURT'S  ALLEGED  VIEW  OF  THE 
SCENE  OF  THE  ACCIDENT 

The  appellee  seeks  to  remedy  the  deficiency  in  his 
evidence  by  reference  at  least  twice  in  his  brief 
(pages  14, 15)  to  a  view  by  the  trial  judge  of  the  prem- 
ises where  the  accident  occurred. 

Actually,  the  record  does  not  show  that  the  trial 
judge  viewed  the  scene  of  the  accident,  but  only  that 
he  expressed  an  intention  to  do  so  (Tr.  26).  But  the 
point  is  that  a  view  by  a  trier  of  fact  is  not  evidence, 
and  cannot  take  the  place  of  evidence,  nor  supply 
evidence  which  is  not  otherwise  in  the  record.  This 
is  pointed  out  in  the  very  Oregon  case  cited  on  Page 
15  of  appellee's  brief.  State  v.  Sing,  114  Or.  267,  275, 
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220  Pac.  021,  where  the  Orefi^on  Supreme  Court  said: 

"The  purpose  of  the  view,  under  our  statute, 
is  not  to  take  or  receive  evidence,  but  only  to  en- 
able the  jury,  with  the  aid  of  visible  o])jects,  bet- 
ter to  comprehend  the  evidence  adduced  upon  the 
trial  and  apply  the  testimony  to  the  issues:  (cit- 
ing cases). 

"*  *  *  In  Molalla  Electric  Co.  v.  Wheeler,  79  Or. 
478  (154  Pac.  (uSG),  it  was  held  by  this  court  that 
where  a  tract  of  land  in  litigation  was  viewed  by 
court  or  jury,  a  judgment  must  be  rendered,  not 
on  the  view^  had,  but  on  the  evidence  introduced 
as  explained  by  the  view." 

The  same  rule  applies,  of  course,  whether  the  view 
be  by  a  jury  or  by  a  judge.  Atlantic  Coast  Line  Rail- 
way Co.  V.  Hendry,  112  Fla.  391,  393,  150  So.  598; 
Zanihakian  v.  Leson,  79  Colo.  350,  354,  246  Pac.  268. 

In  a  negligence  action  where  the  jurors  view  the 
premises,  their  findings  must  be  based  on  the  evidence 
in  the  case,  and  not  upon  facts  disclosed  by  the  view 
and  not  otherw^ise  in  evidence,  the  view  being  permit- 
ted simply  for  the  purpose  of  enabling  the  jurors 
to  understand  the  evidence  introduced,  and  not  for  the 
purpose  of  furnishing  original  evidence  upon  which 
to  base  a  verdict.  Ilaswell  v.  Renter,  171  Wis.  228, 
233,  177  N.W.  8. 

A  trial  judge's  view^  of  a  winding  stairw^ay,  on 
which  the  plaintiff  fell,  could  not  supply  evidence  of 
the  peculiar  construction  making  the  stairw^ay  a  trap 
or  pitfall.  Rktzel  v.  Cary,  66  K.I.  418,  424,  67  K.I. 
101,  19  A.  (2d)  760,  21  A.  (2d)  5. 


12  Western  Union  Telegraph  Co. 

GENEVIEVE'S  ILLUSTRATION  IN  THE 
COURTROOM 

The  appellee  is  likewise  driven  to  the  expedient 
of  attempting  to  supply  the  deficiency  in  his  evidence 
by  referring  (Appellee's  Brief,  pages  13,  15, 17,  27-28) 
to  Gene^^ eve's  demonstration  in  the  courtroom  (Tr. 
5G-57,  63-G4). 

Genevieve's  illustration  of  her  testimony,  made 
at  the  request  of  the  trial  judge,  does  not  support 
the  court's  Findings.  Actually,  there  is  nothing  what- 
ever in  the  record  to  show  what  occurred  during  Gene- 
vieve's enactment  in  the  courtroom,  a  condition  of  the 
record  for  which  the  appellee  must  take  the  responsi- 
bility. Genevieve  was  the  appellee's  witness  (Tr. 
54) ,  and  if  he  wished  the  record  to  show  what  occurred 
in  the  course  of  Genevieve's  demonstration,  it  was  in- 
cumbent upon  him  to  place  that  information  in  the 
record  by  means  of  questions  and  answers  or  state- 
ments. That  was  done,  for  instance,  in  the  case  of 
Arkansas  River  Packet  Co.  v.  Hohhs,  105  Tenn.  29, 
31-32,  58  S.W.  278.  The  action  there  was  for  an  in- 
jury to  plaintiff's  knee,  and  plaintiff,  while  a  witness, 
exhibited  and  moved  his  knee  before  the  jury.  By 
questions,  answers  and  statements  the  record  was 
made  to  show  what  the  demonstration  revealed. 

We  think  that  the  reason  the  record  in  our  case 
was  left  in  its  present  condition  is  that  all  con- 
cerned, the  witness,  the  trial  judge  and  counsel,  un- 
derstood that  Genevieve's  enactment  was  only  an  il- 
lustration,  performed    at    the   request   of    the   trial 
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judge,  of  her  testimony,  during  which  she  described 
the  accident  in  great  detail,  and  the  demonstration 
proved  to  be  in  complete  accord  with  her  testimony  of 
normal  and  reasonable  and  non-negligent  conduct  on 
her  part.  If  there  are  to  be  any  presumptions  as  to 
what  the  illustration  by  Genevieve  revealed,  the  con- 
clusion must  be  that  it  was  not  in  any  way  in  conflict 
with  her  testimony,  for  it  must  be  expected  that  if 
there  had  been  any  conflicts,  the  able  and  experienced 
counsel  for  Mr.  Bromberg,  if  not  the  trial  judge, 
would  have  called  immediate  attention  to  the  discrep- 
ancies. 

If  an  illustration  by  a  witness  in  the  courtroom, 
where  there  is  nothing  w  hatever  in  the  record  to  show 
the  appellate  court  what  the  illustration  revealed,  can 
be  held  to  supply  necessary  evidence  not  otherwise 
in  the  record,  simply  because  the  trial  court  made 
findings  which  could  be  supported  only  by  the  miss- 
ing evidence,  then  no  findings  could  ever  be  set  aside, 
and  no  judgment  could  ever  be  reversed,  for  an  ab- 
sence of  supporting  evidence,  so  long  as  the  record 
simply  showed  that  a  witness  illustrated  his   testi- 
mony respecting  the  accident.   It  is  common  practice 
in  personal  injury  cases  involving  automobiles  to  have 
a  witness  illustrate  by  the  use  of  miniature  automo- 
biles.   If  the  appellee's  contention  is  correct,  under 
those  circumstances  no  verdict  or  finding  could  ever 
be  set  aside  for  lack  of  supporting  evidence  if  the 
record  merely  indicated  that  the  witness  enacted  an 
illustration. 
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This  demonstration  by  Genevieve  does  not  furnish 
evidence  such  as  that  in  the  case  of  Philadelphia  & 
R.  R.  Co.  V.  Berg,  274  F.  534,  cited  and  quoted  from 
on  pages  13-14  of  appellee's  brief.  That  case  is  not 
in  the  slightest  degree  in  point  on  the  question  be- 
fore this  court.  That  was  an  action  for  injuries  re- 
ceived by  a  seaman  v.  hen  a  hook  broke.  The  plaintiff 
claimed  that  an  eyebolt  was  so  badly  bent  that  the 
hook  could  not  properly  enter  it  and  therefore  broke 
when  subjected  to  a  strain.  The  defendant  contended 
that  there  was  no  evidence  from  which  the  jury  could 
have  drawn  the  conclusion  that  the  condition  of  the 
eyebolt  caused  the  hook  to  break.  In  addition  to  tes- 
timony as  to  how  the  accident  happened  and  how  the 
hook  was  fastened  in  the  eyebolt,  tJie  hook  itself  was 
put  in  evidence,  and,  of  course,  the  appellate  court 
held  (page  537)  that  the  jury  could  draw  its  conclu- 
sions from  the  ''real  evidence",  the  hook,  as  well  as 
from  the  oral  evidence.  Of  course  the  jury  had  the 
right  to  take  into  consideration  the  hook  itself,  which 
was  put  in  evidence  and  was  in  the  record,  as  well  as 
to  consider  what  witnesses  orally  testified  about  the 
hook.  Certainly  the  appellee  in  this  case  can  gain  no 
assistance  or  comfort  from  the  holding  in  the  Berg 
case. 

We  do  not  claim  that  it  was  improper  for  the  trial 
court  or  counsel  to  have  Genevieve  demonstrate  what 
occurred  at  the  time  of  the  accident  (provided,  of 
course,  the  re-enactment  was  performed  under  such 
circumstances  as  to  fairly  illustrate  what  occurred), 
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but  that  what  the  trial  judge  might  have  seen,  which 
is  not  in  the  record  hy  description  or  otherwise  for 
this  court  to  see,  cannot  he  considered  evidence  to  take 
the  place  of  necessary  proof  not  otherwise  in  the 
record. 

The  appellee  would  wish  this  court  to  infer  that 
Genevieve's  demonstration  was  in  conflict  with  her 
testimony  because  the  trial  judge  found  that  Gene- 
vieve was  negligent  and  that  the  appellee  was  not 
negligent.  Such  an  inference  is  not  justified  for  two 
reasons.  First,  the  trial  court's  findings  could  have 
well  resulted  from  an  erroneous  interpretation  of 
the  law  of  negligence  and  contributory  negligence 
(Appellant's  Original  Brief,  pages  10-16)  ;  and  second, 
if  any  inference  as  to  what  the  illustration  revealed 
is  to  be  indulged  in,  we  think,  as  we  have  already 
said,  that  the  assumption  must  be  that  the  demonstra- 
tion was  not  at  variance  with  Genevieve's  oral  testi- 
mony. If  it  had  been,  either  the  trial  judge  or  the  ap- 
pellee's counsel,  who  tried  the  case  so  vigorously, 
would  have  quickly  called  attention  to  any  such  vari- 
ance at  some  time  during  or  subsequent  to  Genevieve's 
two  demonstrations  (Tr.  pages  56-57,  63-61). 

MR.  BROMBERG'S  TESTIMONY 

Appellee's  brief  (pages  28-29)  takes  the  appellant 
to  task  for  pointing  out  to  the  court  that  Mr.  Brom- 
berg's  testimom^  furnished  no  support  whatever  for 
the  trial  court's  findings,  although  it  was  admitted 
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by  Mr.  Bromberg's  counsel  at  the  trial  (Tr.  54) 
and  in  the  appellee's  brief  (page  29)  that  Mr.  Brom- 
berg's  version  of  the  accident  was  not  to  be  accepted. 
The  appellee  (Appellee's  Brief,  page  29)  goes  on  to 
cite  two  cases  to  the  effect  that  a  plaintiff  in  a  per- 
sonal injury  case  may  recover  if  he  produces  sufficient 
testimony  from  other  witnesses  even  though  his  own 
testimony  is  too  weak  to  support  recovery.  Of  course 
that  is  the  law,  but  our  point  is  that  the  trial  court's 
Findings  are  not  supported  by  the  testimony  of  any 
of  the  witnesses. 


THE  RULE  IN  THE  PHILLIPS  CASE 

The  appellant  in  its  original  brief  (pages  17,  28-30) 
called  attention  to  the  line  of  authorities  holding 
that  an  employer  is  not  liable  for  the  "negligent  pedes- 
trianism"  of  his  employee.  The  appellee  (Appellee's 
Brief,  pages  20-25,  30-33)  casts  reflection  on  that  prin- 
ciple by  stating  that  the  leading  case,  Phillips  v.  West- 
ern Union  Telegraph  Company,  270  Mo.  676,  195  S.W. 
711,  has  "no  pride  of  ancestry  and  no  hope  of  pos- 
terity", and  by  citing  a  number  of  cases  in  which  re- 
covery has  been  allowed  against  an  employer  for  the 
negligent  action  of  his  employee  while  on  foot.  While 
it  is  not  in  any  way  necessary  for  this  court  to  ap- 
prove the  doctrine  of  the  Phillips  case  in  order  to  set 
aside  the  trial  court's  findings  as  being  unsupported 
by  the  evidence,  we  should  point  out  that  in  all  the 
cases  cited  by  the  appellee  on  the  subject  (Appellee's 
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Brief,  pages  (J-l),  20-25,  .*iO-I5'^)  there  is  an  element  of 
hurrying,  running,  frolicking  or  wrestling. 

In  Tighe  v.  Ad  Chonij,  112  Pac.  (2cl)  20,  (cited  on 
pages  9,  22  and  25  of  Appellee's  Brief),  the  defend- 
ant's delivery  boy  suddenly  emerged  backwards 
through  a  doorway,  whirled  around  quickly  and  col- 
lided with  plaintiff.  In  Salmons  v.  Dun  and  Brad- 
street,  102  S.W.  (2d)  245,  (cited  on  pages  24  and  25 
of  Appellee's  Brief),  the  defendant's  messenger  boy 
negligently  pushed  a  revolving  door  with  such  speed 
and  force  as  to  injure  plaintiff.  In  Schediivy  v.  Mc- 
Dermott,  113  Cal.  App.  218,  298  Pac.  107,  (cited  on 
pages  6  and  25  of  Appellee's  Brief),  the  defendant's 
delivery  boy  came  out  of  his  shop  "at  a  good  brisk 
pace,  faster  than  a  walk"  and  collided  with  plaintiff. 
In  Price  v.  Simon,  62  N.J.L.  153,  40  A.  689,  (cited  on 
pages  7  and  25  of  Appellee's  Brief),  the  defendant's 
ice  delivery  man  returning  from  a  customer's  house 
ran  into  and  injured  a  child.  In  Ryan  v.  Keane,  211 
Mass.  543,  98  N.E.  590,  (cited  on  pages  7  and  25  of 
Appellee's  Brief),  defendant's  stable  man  crossed 
defendant's  stable  yard  in  a  hurry,  called  out  "get 
out  of  my  road"  and  pushed  plaintiff  aside.  In  Mis- 
souri, K.  &  T.  Railway  v.  Edwards,  67  S.W.  891,  (cited 
on  pages  8  and  25  of  Appellee's  Brief),  defendant's 
brakeman  ran  against  plaintiff  and  knocked  him  un- 
der the  train.  In  Ilohha  v.  Postal  Telegraph-Cahle 
Company,  141  Pac.  (2d)  648,  (cited  and  quoted  from 
at  length  in  the  Appendix  to  Appellee's  Brief,  pages 
30-33),    two    of    defendant's   messenger    boys,    while 
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scuffling  and  running,  on  a  public  street,  ran  into 
plaintiff.  Chiles  v.  Metropolitan  Life  Insurance  Com- 
pany, 91  S.W.  (2d)  164,  (cited  on  page  22  of  Appel- 
lee's Brief),  involved  a  collision  between  two  auto- 
mobiles. 

So  far  as  our  research  discloses,  and  presumably 
so  far  as  the  attorneys  for  the  appellee  have  been  able 
to  find,  not  a  single  case  has  yet  held  that  a  plaintiff 
may  recover  from  an  employer  for  injuries  sustained 
as  a  result  of  unintentional  body  contact  with  a  walk- 
ing employee.  It  will  be  recalled  that  in  our  case 
Genevieve,  at  the  time  of  the  accident,  was  not  run- 
ning, hurrying  or  frolicking  in  any  way  (Tr.  57,  65). 

STANDARD  OF  CARE 

In  appellant's  original  brief  (pages  11-13)  it  was 
stated  that  in  order  for  an  act  to  be  negligent  a  rea- 
sonable man  in  the  situation  of  the  actor  must  be 
able  to  foresee  that  the  act  will  cause  some  injury  to 
another.  In  answer  to  that,  the  appellee  (Appellee's 
Brief,  pages  9-12)  urges  that  it  is  not  necessary  for 
the  actor  to  foresee  the  precise  injury  resulting  from 
an  act  in  order  for  the  act  to  be  negligent.  To  this, 
of  course,  we  agree;  but  our  point  is  that  a  reason- 
ably prudent  person  in  Genevieve's  situation  could  not 
have  foreseen  that  her  conduct,  as  the  undisputed 
evidence  shows  it  to  have  been,  would  cause  any  in- 
jury to  anybody. 

In  all  of  the  cases  cited  on  the  point  by  the  ap- 
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pellee  (Appellee's  Brief,  pages  9-12)  the  courts  found 
that  a  reasonably  prudent  person  should  have  fore- 
seen that  some  injury  would  result  from  the  acts  com- 
plained of.  In  the  case  of  Miami  Quarry  Co.  v.  Sea- 
horij  Packing  Co,,  103  Or.  362,  204  Pac.  492,  for  exam- 
ple, the  Oregon  Supreme  Court  specifically  held  that 
the  defendant  should  have  foreseen  that  a  barge  per- 
mitted to  break  loose  from  its  moorings  might  be 
carried  by  the  forces  of  nature  (wind,  waves  and  tide) 
and  cause  some  damage. 


CONCLUSION 

There  are  no  matters  of  credibility  or  disputed 
testimony  involved  in  the  question  before  this  court. 
The  evidence  is  here,  and  if  the  Findings  are  against 
the  "weight  of  the  evidence"  they  must  be  set  aside 
and  the  judgment  reversed.  And,  a  fortiori,  this  is 
true  if  there  is  no  substantial  evidence,  and,  of 
course,  if  there  is  no  evidence  at  all,  to  support  the 
Findings. 

The  appellee's  complaint  asserted  that  Genevieve 
was  negligent,  and  the  trial  court  found  negligence, 
but  the  e\'idence  does  not  show  negligence.  Gene- 
vieve turned  from  the  hotel  desk  in  a  normal  and 
reasonable  manner,  and,  in  doing  so,  came  in  contact 
with  Mr.  Bromberg  who  had,  entirely  unknown  to  her, 
placed  himself  closely  behind  her  and  directly  in  the 
path  that  she  or  any  other  reasonable  person  would 
take  in  turning  from  the  desk.  She  was  not  negligent 
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unless  as  a  matter  of  law  she  was  required,  before 
turning  from  the  desk,  to  look  around  and  ascertain 
the  presence  of  anyone  who  unloiown  to  her  might 
have  placed  himself  closely  behind  her  and  directly 
in  her  path.  The  negligence  in  this  case  was  not  Gene- 
vieve's. It  was  Mr.  Bromberg's. 

Kespectfully  submitted, 

Francis  K.  Stark^ 

SiMON^  Gearin^  Humphreys  &  Freed, 

Edgar  Freed^ 

William  L.  Josslin^ 

Attorneys  for  Appellant. 
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United  States  Board  of  Tax  Appeals 
Docket  No.  110143 

WILLIAM  R.  WALLACE,  JR., 

Petitioner. 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  IRA:90-D  CRA  (CT:TS:PDSP.ORM) 
dated  December  17,  1941,  and  as  a  basis  of  his  pro- 
ceeding alleges  as  follows : 

1.  The  Petitioner  is  an  individual  with  his  resi- 
dence at  930  Chestnut  Street,  San  Francisco,  Cali- 
fornia. The  return  for  the  period  here  involved  was 
filed  with  the  Collector  for  the  First  District  of  Cali- 
fornia. 

2.  The  Notice  of  Deficiency  (a  cop}^  of  which  is 
attached  and  marked  Exhibit  ''A')  was  mailed  to  the 
Petitioner  on  December  17,  1941. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  year  1939  and  in  the  amomit  of  $558.41. 

4.  The  determination  of  tax  set  forth  in  said  no- 
tice of  deficiencv  is  based  upon  the  following  errors: 

[2] 
a.     The   Commissioner  erred  in  adjusting  peti- 
tioner's net  income  as  shown  on  his  return,  by  adding 
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tlieveto  the  sum  of  $2,315. Ki  as  shown  in  the  state- 
ment accompanying  notice  of  ch^ficiency,  which  state- 
ment is  attached  hereto  and  marked  Exhibit  "B." 

b.  The  Commissioner  erred  in  computing  j)eti- 
tioner's  corrected  income  tax  liability  in  the  sum  of 
$6,25().43  based  upon  a  taxable  income  of  $40,702.50 
as  shown  in  Exhibit  ''B."  Petitioner  does  not  object 
to  the  Commissioner's  decrease  of  income  by  $152.37 
for  decreased  trust  income. 

c.  The  Commissioner  erred  in  computing  a  de- 
ficiency of  income  tax  of  $558.41  as  shown  in  Exhibit 
**B." 

d.  The  Commissioner  erred  in  holding  and  deter- 
mining that  taxpayer's  wife  may  not  keep  her  resi- 
dence with  taxpayer  at  a  point  where  she  is  not  en- 
gaged in  business. 

e.  The  Commissioner  erred  in  determining  that 
taxpayer  may  not  take  a  deduction  from  gross  in- 
come for  household  expenses  of  taxpayer's  wife 
while  she  was  away  from  residence  of  herself  and 
taxpayer  on  business. 

f .  The  Commissioner  erred  in  disallowing  deduc- 
tions for  expenses  of  taxpayer's  wdfe  while  away 
from  the  place  of  residence  on  business. 

g.  The  Commissioner  erred  in  determining  that 
expenses  of  taxpayer's  wife  while  away  from  resi- 
dence on  business  were  personal  living  expenses  and 
not  ordinary  and  necessary  business  expenses.  [3] 

h.  The  Commissioner  erred  in  determining  that 
the  residence  of  taxpayer's  wife  was  Los  Angeles 
from  March  16th  to  about  September  15th,  1939. 
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5.  The  facts  upon  which  pe^tioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

a.  Taxpayer  has  maintained  his  home,  domicile, 
residence  and  place  of  business  in  San  Francisco 
since  about  1929.  On  March  16,  1939  taxpayer  and 
Mrs.  Ina  Claire  Wallace  were  married,  and  have  re- 
mained so  ever  since.  Prior  to  that  date,  Mrs.  Wal- 
lace lived  in  New  York  City. 

b.  From  about  May  1,  1939  to  about  September 
15,  1939,  Mrs.  Wallace  was  in  Los  Angeles  engaged 
in  carrying  out  a  contract  with  Metro-Goldwyn- 
Mayer  w^herein  she  performed  services  as  an  actress. 
She  has  been  for  many  years  an  actress  by  profes- 
sion. 

c.  From  and  after  her  marriage  with  taxpayer, 
Mrs.  Wallace  maintained  her  home  and  residence  in 
San  Francisco  with  taxpayer.  Several  times  during 
her  stay  in  Los  Angeles  while  performing  services 
as  an  actress,  she  returned  home  to  San  Francisco  for 
short  periods.  At  all  times  since  March  16,  1939  she 
intended  to  live  in  San  Francisco  indefinitely,  did 
not  intend  to  live  in  Los  Angeles,  and  while  there 
she  intended  to  to  stay  there  only  as  long  as  neces- 
sary to  complete  her  contract  for  professional  serv- 
ices. 

d.  From  March  16,  1939,  until  about  September 
15,  1939,  Mrs.  Wallace  expended  out  of  community 
funds  the  following  sums  [4]  necessarily  incurred  in 
performance  of  her  contract  of  employment: 

Food  $    786.90 

Milk   22.06 

Entertainment,   etc 301.77 
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Cha/feur    202.41 

Cook  429.83 

Flowers,  gardener  99.20 

Liquors,  etc 145.61 

Rent   2.475.00 

Light  41.02 

Water    56.91 

Gas  37.26 

Wood  12.36 

Total    $4,630.33 

f.  The  sum  of  $2,315.16  disallowed  by  Commis- 
sioner as  a  business  expense  is  one-half  of  said  total 
disbursements  allocable  to  taxpayer  as  expenditures 
from  communitA'  funds.  Said  expenditures  were  not 
personal  living  expenses  of  taxpayer,  but  were  nec- 
essary and  ordinary  business  expenses  of  taxpayer 
and  his  wife,  and  were  in  addition  to  personal  living 
expenses  of  taxpayer  and  his  wife  in  maintaining 
their  home  and  domicile  in  San  Francisco  during  the 
same  period. 

Wherefore  petitioner  prays  that  this  Board  may 
hear  the  proceeding  and  may  find  and  decide  in  favor 
of  petitioner  and  against  respondent  that  no  income 
tax  deficiency  exists  for  the  year  1939,  and  that  pe- 
titioner be  relieved  from  the  aforesaid  determination 
of  deficiency  by  the  Commissioner. 

W.  R.  WALLACE,  JR., 

in  pro  per 
RICHARD  P.  NORTON, 
Counsel  for  petitioner 
310  Sansome  Street, 
San  Francisco,  California.  [5] 
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State  of  California, 

City  and  County  of  San  Francisco — ss: 

WLQiam  R.  Wallace,  Jr.,  being  first  duly  sworn, 
says: 

That  he  is  the  Petitioner  herein ;  that  he  has  read 
the  foregoing  Petition,  or  had  the  same  read  to  him, 
and  is  familiar  with  the  statements  contained  there- 
in, and  that  the  statements  contained  therein  are 
true  except  those  stated  to  be  upon  information  and 
belief,  and  that  those  he  believes  to  be  true. 

WILLIAM    R.    WALLACE, 
JR. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  March,  1942. 

[Seal]  AMY  B.  TOWNSEND, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [6] 
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EXHIBIT  A 

Form  1230 

Office  of 

Internal  Revenue  Agent  in  Charge 

San  Francisco  Division 

IRA:90-1) 

CRA 

(CT:TS:PD 

SF:ORM) 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street 

San  Francisco,  California 

Dec.  17, 1941 

Mr.  William  R.  Wallace,  Jr., 

c/o  Williamson  &  Wallace, 

310  Sansome  Street, 

San  Francisco,  California. 

Sir: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1939  discloses  a  deficiency  of  $558.41  as 
shovni  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  coimting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  deficiency. 
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Should  you  not  desire  to  file  a  petition,  you  are  re- 
quested to  execute  the  enclosed  form  and  forward  it 
to  the  Internal  Revenue  Agent  in  Charge,  San  Fran- 
cisco, California  for  the  attention  of  Conference  Sec- 
tion. The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return  (s)  by  permitting  an  early 
assessment  of  the  deficiency,  and  will  prevent  the  ac- 
cumulation of  interest,  since  the  interest  period  ter- 
minates 30  days  after  filing  the  form,  or  on  the  date 
assessment  is  made,  whichever  is  earlier. 
Respectfully, 

GUY  T.  HELVERING, 
Commissioner, 
By  F.  M.  HARLESS, 

Internal    Revenue    Agent    in 
Charge. 
Enclosures : 
Statement 
For6^  of  Waiver 
RR  [7] 
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EXHIBIT  B 

Statement 
San  Francisco 
IRA:90-D 
CRA 

(CT:TS:PD 
SF:ORM) 

Mr.  William  R.  Wallace,  Jr., 

c/o  Williamson  &  Wallace 

310  Sansome  Street 

San  Francisco,  California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31, 
1939. 

Liability  Assessed  Deficiency 

Income  Tax   $6,256.43  $5,698.02  $    558.41 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  your  protest  of  June 
27,  1941  and  to  the  statements  made  at  the  conferences  held 
on  July  25.  October  17.  October  27.  and  October  31,  1941. 

ADJUSTMENTS  TO  NET  INCOME 

Net  income  as  disclosed  by  return $  38,539.71 

Unallowable  deductions  and 
additional  income: 

(a)  Living  expenses  while  away  from  home 2,315.16 

Total    $  40.854.87 

Nontaxable  income  and  additional 
deductions: 

(b)  Trust  income  decreased  152.37 

Net   income   adjusted    $  40,702.50 

[8] 

Explanation  of  Adjustments 
(a)     It  is  held  that  the  taxpayer,  Mrs.  Ina  Claire 
Wallace,  your  wife  may  not  keep  her  place  of  resi- 
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deuce  at  a  point  where  she  is  not  engaged  in  business 
and  take  a  deduction  from  gross  income  for  her  liv- 
ing expenses  while  away  from  her  residence. 

Since  it  has  been  held  that  your  wife,  Mrs.  Ina 
Claire  Wallace,  may  not  keep  her  place  of  residence 
at  a  point  where  she  is  not  engaged  in  business  and 
take  a  deduction  from  gross  income  for  her  living  ex- 
penses while  away  from  her  residence,  the  portion  of 
such  expenses  claimed  as  a  deduction  in  your  return 
for  the  taxable  year  1939  is  disallowed. 

(b)  Your  distributive  share  of  trust  income  for 
1939  is  adjusted  as  follows : 

John  M.  Wallace,  et  al,  Fiduciary 

Salt  Lake  City,  Utah  $   11.118.07 

Wallace  Company,  Fiduciary, 

Salt  Lake  City,  Utah  6,051.42 

Total  as  adjusted  $   17,169.49 

Total  reported  by  you  17,321.86 

Net   decrease   $        152.37 

COMPUTATION  OF  TAX 

Net  income  adjusted  $  40.702.50 

Less;  Personal  exemption 2,125.00 

Balance  (surtax  net  income)   $  38,577.50 

Less:  Earned  income  credit 

(10  percent  of  $14,000.00)  1,400.00 

Net  income  subject  to  normal  tax  $  37,177.50 

Normal  tax  at  4  percent  on  $37,177.50 $     l,487.fO 

Surtax     on     $38,577.50     (Amount     in     excess    of 

$4,000.00)    4,778.60 

Total  tax  6.265.70^ 

Less:  Income  Tax  paid  at  the  source  9.27 

Correct  income  tax  liability  $     6,256.43 
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Income  tax  assessed: 

Original,  account  No.  203880 — First  California 

District    5,698.02 


Deficiency  of  income  tax  $        558.41 


[Endorsed] :     U.S.B.T.A.  Filed  Mar.  11,  1942.  [9] 


[Title  of  Board  and  Cause.] 

Docket  No.  110143 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Revenue, 
respondent  above  named,  by  his  attorney,  J.  P.  Weri- 
chel,  Chief  Counsel,  Bureau  of  Internal  Revenue, 
and  for  answer  to  the  petition  filed  by  the  above- 
named  petitioner,  admits  and  denies  as  follows : 

1.  Admits  the  allegations  contained  in  paragrapn 

1  of  the  petition. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  petition. 

3.  Admits  the  allegations  contained  in  paragi*aph 

3  of  the  petition. 

4.  (a)  to  (h),  inclusive.  Denies  that  the  deter- 
mination of  tax  set  forth  in  the  notice  of  deficiency  is 
based  upon  errors  as  alleged  in  paragraph  4  and  sub- 
paragraphs (a)  to  (h),  inclusive,  thereunder,  of  the 
petition.  [10] 

5.  (a)  Admits  that  the  taxpayer  has  maintained 
his  home,  domicile,  residence  and  place  of  business 
in  San  Francisco  since  about  1929,  and  that  on  March 
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16, 1939,  taxpayer  and  Mrs.  Ina  Claire  Wallace  were 
married  and  have  remained  so  ever  since;  denies 
all  other  allegations  contained  in  subparagraph  (a) 
of  paragraph  5  of  the  petition. 

(b)  (c)  (d)  (f )  For  lack  of  information  and  for 
other  reasons,  denies  all  allegations  contained  in  sub- 
paragraphs (b),  (c),  (d)  and  (f)  of  paragraph  5 
of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore  ad- 
mitted, qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

(Signed)        J.  P.  WENCHEL, 

Chief  Counsel,  ALM 

Bureau  of  Internal  Revenue. 
Of  Counsel: 

ALVA  C.  BAIRD, 

Division  Counsel. 
T.  M.  MATHER, 
ARTHUR  L.  MURRAY, 
Special  Attorneys, 
Bureau  of  Internal  Revenue. 

[Endorsed] :  U.S.B.T.A.  Filed  April  28, 1942.  [11] 
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United  States  Board  of  Tax  Appeals 
Docket  No.  110144 

IN  A  CLAIRE  WALLACE, 

Petitioner. 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION. 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  IRA:90-D  CRA  (CT:TS:PDSF:ORM) 
dated  December  17,  1941,  and  as  a  basis  of  his  pro- 
ceeding alleges  as  follows: 

1.  The  Petitioner  is  an  individual  with  her  resi- 
dence at  930  Chestnut  Street,  San  Francisco,  Cali- 
fornia. The  return  for  the  period  involved  here  was 
filed  with  the  Collector  for  the  First  District  of  Cali- 
fornia. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  "A")  was  mailed  to 
the  Petitioner  on  December  17,  1941. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  year  1939  and  in  the  amount  of  $503.41. 

4.  The  determination  of  tax  set  forth  in  said  no- 
tice of  deficiency  is  based  upon  the  following  errors : 

[12] 
a.     The  Commissioner  erred  in  adjusting  petition- 
er's net  income  as  shown  on  her  return,  by  adding 
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thereto  the  sum  of  $2,315.16  as  shown  in  the  state- 
ment accompanying  Notice  of  Deficiency,  which 
statement  is  attached  hereto  and  marked  Exliibit 

b.  The  Commissioner  erred  in  computing  peti- 
tioner's corrected  income  tax  liability  in  the  sum  of 
$3,438.79  based  upon  a  taxable  income  of  $27,958.87 
as  shown  in  Exhibit  ''B".  Petitioner  does  not  object 
to  the  Commissioner's  decrease  of  income  by  $62.60 
for  decreased  fiduciary  income,  nor  to  increase  of 
$150.00  for  unallowable  bad  debt  (tax  on  this  increase 
has  been  paid). 

c.  The  Commissioner  erred  in  computing  a  de- 
ficiency of  income  tax  of  $503.41  as  shown  in  Exhibit 
"B". 

d.  The  Commissioner  erred  in  holding  and  deter- 
mining that  taxpayer  may  not  keep  her  residence 
with  taxpayer's  husband  at  a  point  where  she  is  not 
engaged  in  business. 

e.  The  Conunissioner  erred  in  determining  that 
taxpayer  may  not  take  a  deduction  from  gross  in- 
come for  household  expenses  while  she  was  away 
from  residence  of  herself  and  her  husband  on  busi- 
ness. 

f .  The  Commissioner  erred  in  disallowing  deduc- 
tions for  expenses  of  taxpayer  while  she  was  away 
from  the  place  of  residence  on  business. 

g.  The  Commissioner  erred  in  determining  that 
expenses  of  taxpayer  while  away  from  residence  on 
business  were  personal  living  expenses  and  not  ordi- 
nary and  necessary  business  expenses. 
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li.  The  C^onHnissioiioi*  erred  in  deterniiniMg  that 
the  residence  of  taxpayer  was  Los  Ani^eles  from 
Marcli  16  to  September  15,  1939.  [13] 

5.  The  facts  upon  which  i)etitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

a.  Taxpayer's  husband,  William  R.  Wallace,  Jr., 
has  maintained  his  home,  domicile,  residence  and 
place  of  business  in  San  Francisco  since  about  1929. 
On  March  16,  1939,  taxpayer  and  Mr.  Wallace  were 
married,  and  have  remained  so  ever  since.  Prior  to 
that  date  taxpayer  lived  in  New  York  City. 

b.  From  about  May  1, 1939  until  about  September 
15,  1939  taxx)ayer  was  in  Los  Angeles  engaged  in  car- 
rying out  a  contract  witli  Metro-Goldwyn-Mayer 
wherein  she  performed  services  as  an  actress.  She  is 
and  has  been  for  many  years  an  actress  by  profes- 
sion. 

c.  From  and  after  her  marriage  with  Mr.  Wal- 
lace, taxpayer  maintained  her  home  and  residence  in 
San  Francisco.  Several  times  during  her  stay  in  Los 
Angeles  while  performing  services  as  an  actress  she 
returned  home  to  San  Francisco  for  short  periods. 
At  all  times  since  March  16, 1939,  she  intended  to  live 
in  San  Francisco  indefinitely,  did  not  intend  to  live 
in  Los  Angeles,  and  while  there  she  intended  to  stay 
there  only  as  long  as  necessary  to  complete  her  con- 
tract for  professional  services. 

d.  From  March  16,  1939  until  about  September 
15,  1939,  taxpayer  expended  out  of  community  fmids 
the  following  sums  necessarily  incurred  in  perfor- 
mance of  her  contract  of  employment :  [14] 
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Food  $  786.90 

Milk  22.06 

Cha/feur  202.41 

Entertainment,  etc 301.77 

Cook  429.83 

Flowers,  gardener  99.20 

Liquors,  etc 145.61 

Rent   2,475.00 

Light  41.02 

Water    56.91 

Gas  37.26 

Wood 12.36 

Total    $4,630.33 

e.  The  sum  of  $2,315.16  disallowed  by  Commis- 
sioner as  a  business  expense  is  one  half  of  said  total 
disbursements  allocable  to  taxpayer  as  expenditures 
from  community  funds.  Said  expenditures  were  not 
personal  living  expenses  of  taxpayer  but  were  nec- 
essary and  ordinary  business  expenses  of  taxpayer 
and  were  in  addition  to  personal  living  expenses  of 
taxi^ayer  and  her  husband  in  maintainig  their  home 
and  domicile  in  San  Francisco  during  the  same  pe- 
riod. 

Wherefore  petitioner  prays  that  this  Board  may 
hear  the  proceeding  and  may  find  and  decide  in  fa- 
vor of  petitioner  and  against  respondent  that  no  in- 
come tax  deficiency  exists  for  the  year  1939,  and  that 
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petitioner  be  relieved  from  the  aforesaid  deterniiiuv- 
tion  of  deficiency  by  tlie  Commission. 

WILLIAM  R.  WAT. LACE,  JR. 
RICHARD  P.  NORTON, 
Counsel  for  Petitioner 
310  Sansome  Street, 
San  Francisco,  California. 

[10] 
State  of  California, 
City  and  County  of  San  Francisco — ss : 

Ina  Claire  Wallace,  being  first  duly  sworn,  de- 
poses and  says : 

That  she  is  the  Petitioner  herein ;  that  she  has  read 
the  foregoing  Petition,  or  had  the  same  read  to  her, 
and  is  familiar  with  the  statements  contained  there- 
in, and  that  the  statements  contained  therein  are  true 
except  those  stated  to  be  upon  information  and  be- 
lief, and  that  those  she  believes  to  be  true. 

INA  CLAIRE  WALLACE 

Subscribed  and  sworn  to  before  me  this  6th  day  of 
March,  1942. 

(Seal)        AMY  B.  TOWNSEND, 
Notary  PubHc  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 
My  Commission  expires  October  29, 1942.  [16] 
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EXHIBIT  A 

Treasury  Department 
Form  1230 
Office  of 

Internal  Revenue  Agent  in  Charge 
San  Francisco  Division 

IRA  :90-D 
CRA 

(CT:TS:PD 
SF:ORM) 

Internal  Revenue  Service 

74  New  Montgomery  Street 

San  Francisco,  California 

Dec  17  1941 

Mrs.  Ina  Claire  Wallace, 
c/o  Williamson  &  Wallace, 
310  Sansome  Street, 
San  Francisco,  California. 

Madam : 

You  are  advised  that  the  determination  of  your  in- 
come tax  liability  for  the  taxable  year  ended  Decem- 
ber 31, 1939  discloses  a  deficiency  of  $503.41  as  shown 
in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the  de- 
ficiency mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
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file  a  jjetition  with  tlie  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are  re- 
quested to  execute  the  enclosed  form  and  forward  it 
to  the  Internal  Revenue  Agent  in  Charge,  San  Fran- 
cisco, California  for  the  attention  of  — Conference 
Section — .  The  signing  and  filing  of  this  form  will 
expedite  the  closing  of  your  return  (s)  by  permitting 
an  early  assessment  of  the  deficiency,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  filing  the  form,  or  on 
the  date  assessment  is  made,  whichever  is  earlier. 
Respectfully, 

GUY  T.  HELVERING, 
Commissioner, 
By  F.  M.  HARLESS, 

Internal    Revenue    Agent    in 
Charge. 
Enclosures : 
Statement. 
Form  of  Waiver  [17] 
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EXHIBIT  B 

Statement 
San  Francisco 
IRA  :90-D 
CRA 

(CT:TS:PD 
SFrORM) 

Mrs.  Ina  Claire  Wallace, 

c/o  Williamson  &  Wallace 

310  Sansome  Street, 

San  Francisco,  California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31, 
1939. 

Liability  Assessed  Deficiency 

Income   Tax   $3,438.79  $2,935.38  $    503.41 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  your  protest  of  June 
27,  1940  and  to  the  statements  made  at  the  conferences  held 
on  July  25,  October  17.  October  27  and  October  31,  1941. 

ADJUSTMENTS  TO  NET  INCOME 

Net  income  as  disclosed  by  return  $  25,557.30 

Unallowable  deductions  and 
additional  income: 

(a)  Living  expenses  while  away 

from    home    $2,315.17 

(b)  Bad  debt  150.00  2.465.17 

Total    $  28,022.47 

Nontaxable  income  and  additional 
deductions: 

(c)  Fiduciary  income  decreased  63.60 

Net  income  adjusted  $  27,958.87 


[18] 


Commissioner  of  Internal  Revenue  21 

Explanation  oF  Adjustments 

(a)  It  is  held  that  you  may  not  keep  your  i)lace 
of  residence  at  a  point  where  you  are  not  engaged 
in  business  and  take  a  deduction  from  gross  income 
foi-  youi-  living  expenses  while  away  from  your 
residence. 

Since  it  has  been  held  that  you  may  not  keep  your 
place  of  residence  at  a  point  where  you  are  not  en- 
gaged in  business  and  take  a  deduction  from  gi'oss 
income  for  your  living  expenses  while  away  from 
your  residence,  the  portion  of  such  expenses  claimed 
as  a  deduction  in  your  return  for  the  taxable  year 
1939  has  been  disallowed. 

(b)  You  state  that  in  May,  1937  you  loaned  $500.- 
00  to  Marguerite  Fitzgerald  on  a  note  due  Jime  10, 
1937,  and  that  after  this  note  became  due  and  de- 
mand for  payment  had  been  made  it  was  finally  set- 
tled by  said  Marguerite  Fitzgerald  giving  you  seven 
new  notes  for  $50.00  each,  due  periodically  from  De- 
cember 1,  1937,  to  Jime  1,  1938.  You  state  that  none 
of  these  latter  notes  was  paid  that  due  to  the  disap- 
pearance of  the  debtor  you  claimed  the  full  amount 
of  $500.00  as  a  bad  debt  loss  in  1939. 

Loss  is  disallowed  for  the  amount  claimed  in  ex- 
cess of  indebtedness  represented  by  the  last  above 
mentioned  seven  $50.00  notes  held  by  you. 

Amount  claimed  on  your  return  $      500.00 

Loss  allowable  (face  value  of  notes)  350.00 

Amount  disallowed $       150.00 


(c)     This  item  represents  a  decrease  in  your  dis- 
tribution share  of  income  from  Trust  No.  BH-20, 
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Bank  of  America,  N.  T.  &  S.  A.,  Beverly  Hills,  Cali- 
fornia. Oonipntation  of  adjustment  follows: 

Distributive  share  reported  in  your  return  $      1.090.62 

Distributive  share  as  reported  by  the  trust  1 .027.02 


Net   decrease    $        63.60 


[19] 

COMPUTATION  OF  TAX 

Net    income   adjusted    $  27,958.87 

Less: 

Personal  exemption  $    625.00 

Credit   for   dependent  400.00  1.025.00 


Balance  (surtax  net  income)  $  26.933.87 

Less: 

Earned  income  credit 

(10  percent  of  $14,000.00)    1,400.00 


Net  income  subject  to  normal  tax  $  25.533.87 


Normal  tax  at  4  percent  on  $25,533.87  1.021.35 

Surtax   on    $26,933.87 

(Amount  in  excess  of  $4,000.00)   2,417.44 


Correct  income  tax  liability  $     3,438.79 

Income  tax  assessed: 

Original,  account  No.  203881  — 

First  California  District $2,915.78 

Additional,  account  No.  519024 — 

8-22-41   list  19.60  2,935.38 


Deficiency  of  income  tax $        503.41 


[Endorsed]:     U.S.B.T.A.    Piled    Mar.    11,    1942. 

[20] 
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[Title  of  Board  and  Cause.] 

Docekt  No.  110144 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney,  J.  P. 
Wenchel,  Chief  Counsel,  Bureau  of  Internal  Reve- 
nue, and  for  answer  to  the  petition  filed  by  the 
above-named  petitioner,  admits  and  denies  as  fol- 
lows : 

1.  Admits  that  the  petitioner  is  an  individual 
and  that  her  return  for  the  period  here  involved 
was  filed  with  the  Collector  for  the  First  District 
of  California;  for  lack  of  information  denies  all 
other  allegations  contained  in  paragraph  1. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  petition. 

3.  Admits  the  allegations  contained  in  paragraph 

3  of  the  petition. 

4.  (a)  to  (h),  inclusive.  Deines  that  the  deter- 
mination of  tax  set  forth  in  the  notice  of  deficiency 
is  based  upon  errors  as  alleged  in  paragraph  4  and 
subparagraphs  (a)  to  (h),  inclusive,  thereunder,  of 
the  petition.  [21] 

5.  (a)  Admits  that  taxpayer's  husband,  William 
R.  Wallace,  Jr.,  has  maintained  his  home,  domicile, 
residence  and  place  of  business  in  San  Francisco 
since  1929;  that  on  March  16,  1939,  taxpayer  and 
Mr.  Wallace  were  married  and  have  remained  so 
ever  since:  denies  all  other  allegations  contained  in 
subparagraph  (a)   of  paragraph  5  of  the  petition. 

(b)  (c)  (d)  (e)     For  lack  of  information  and  for 


24  William  R.  Wallace,  Jr.,  vs. 

other  reasons  denies  all  allegations  contained  in  sub- 
paragraphs (b),  (c),  (d)  and  (e)  of  paragraph  5 
of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

(Signed)     J.  P.  WENCHEL 

ALM 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
Of  Counsel: 

Alva  C.  Baird, 

Division  Counsel. 
T.  M.  Mather, 
Arthur  L.  Murray, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

ALM  :emb  4-22-42 

[Endorsed]:     U.S.B.T.A.   Filed  April   28,   1942. 

[22] 
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The  ^Pax  Court  of  the  United  States 
Docket  Nos.  110143,  110144. 

WI  J.LI  AM  R.  WALLACE,  JR., 

Petitioner, 

V. 

COMMISSIONER   OF  INTERNAL  REVENUE 

Respondent. 


INA  CLAIRE  WALLACE, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

William  R.  Wallace,  Jr.,  Esq.,  and 
William  R.  Ray,  Esq., 
for  the  petitioners. 

Arthur  L.  Murray,  Esq., 
for  the  respondent. 

MEMORANDUM  OPINION 

Smith,  Judge:  These  proceedings,  consolidated 
for  hearing,  involve  income  tax  deficiencies  for  the 
year  1939  as  follows : 

Docket  No.  Petitioner  Deficiency 

110143  William  R.  Wallace  Jr.  $558.41 

110144  Ina  Claire  Wallace  503.41 

The    question    in   issue    in    both    proceedings    is 
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whether  the  living  expenses  of  petitioner  Ina  Claire 
Wallace,  wife  of  petitioner  William  R.  Wallace,  Jr., 
for  a  portion  of  the  year  1939  while  she  was  en- 
gaged in  making  a  motion  picture  at  Hollywood, 
California,  under  contract  with  Loew's,  Inc.,  are 
deductible  in  computing  petitioners'  taxable  income. 

Petitioners'  returns  for  the  year  1939  were  filed 
with  the  collector  of  internal  revenue  for  the  first 
district  of  California. 

Petitioner  Ina  Claire  Wallace,  known  profession- 
ally by  her  maiden  name  of  Ina  Claire,  is  a  well 
known  stage  and  screen  actress.  She  was  married  on 
March  16,  1939,  to  petitioner  William  R.  Wallace, 
Jr.,  an  attorney,  who  was  then  living  at  San  Fran- 
cisco, California,  where  he  had  been  engaged  in  the 
practice  of  law  since  1927. 

At  the  time  of  her  marriage  Ina  Claire  Wallace 
was  engaged  in  making  a  motion  picture  at  Holly- 
wood, California,  under  contract  with  Loew's,  Inc. 
This  contract  was  made  in  November,  1938.  It  pro- 
vided for  petitioner's  services,  in  making  a  single 
picture,  for  34  weeks  over  a  40-weeks  period  be- 
ginning in  November,  1938,  and  ending  in  Septem- 
ber, 1939,  at  a  salary  of  $2,000  per  week.  Under  the 
contract  petitioner  was  required  to  remain  in  the 
vicinity  of  Hollywood  during  the  40-weeks  period 
so  as  to  be  available  for  duty  at  any  and  all  times. 

[23] 

Before  entering  her  emi)loyment  under  the  con- 
tract of  November,  1938,  and  since  about  1932,  Ina 
Claire  Wallace,  then  Ina  Claire,  lived  in  Connecti- 
cut and  New  York  City,  devoting  most  of  her  work- 
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in^-  time  to  the  lo.^itiniatc  sta^e.  From  about  August, 
1932,  to  April,  1936,  she  lived  at  her  home  in  Con- 
necticut. From  that  time  until  November,  1938,  she 
lived  at  the  Pierre  Hotel  in  New  York  City.  For  a 
part  of  that  time  she  reserved  an  apartment  in  New 
York  City  which  she  subleased  to  others  and  never 
occupied  herself. 

The  petitioners  were  married  in  Salt  Lake  City, 
Utah.  They  spent  their  honeymoon  at  La  Quinta, 
California,  and  then  returned  to  the  home  of  peti- 
tioner William  R.  Wallace,  Jr.,  in  San  Francisco 
for  a  month  or  six  weeks.  They  talked  over  the 
matter  of  their  future  residence  at  the  time  and 
agreed  to  make  their  permanent  home  in  San  Fran- 
cisco. Petitioner  Ina  Claire  Wallace  returned  to 
Hollywood  to  resume  work  at  the  studio  about  May 
1,  1939. 

After  completion  of  her  picture  and  the  termina- 
tion of  her  contract  with  Loew's,  Inc.,  on  Septem- 
ber 15,  1939,  Ina  Claire  Wallace  returned  to  San 
Francisco.  She  did  not  give  up  her  career  as  a  pro- 
fessional actress,  however,  and  with  the  assistance 
and  advice  of  her  husband  has  since  reviewed  a 
great  many  plays  which  various  authors,  producers, 
and  others  have  submitted  to  her  for  approval.  She 
accepted  and  appeared  in  one  of  such  plays  for 
two  or  three  months  in  the  summer  of  1940.  In  the 
faU  of  that  year  she  began  rehearsals  in  New  York 
City  of  another  play  which  opened  on  the  road  in 
January,  1941,  and  later  ran  in  New  York  City  for 
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two  or  three  months.  After  this  play  closed,  which 
was  about  the  middle  of  April,  1941,  she  returned 
again  to  San  Francisco  and  has  lived  there,  except 
for  occasional  trips  elsewhere,  uj)  to  the  present 
time. 

During  her  stay  in  Hollywood  in  1939  she  lived 
at  the  Beverly  Wilshire  Hotel  for  a  few  weeks  and 
then  rented  a  house  for  a  period  of  three  months. 
At  the  expiration  of  that  period  she  rented  another 
house  which  she  occupied  until  September  15  when 
she  returned  to  San  Francisco.  The  rental  and  her 
other  living  costs  during  that  i)eriod  are  the  princi- 
pal items  in  controversy  in  these  proceedings. 

Petitioners  filed  separate  income  tax  returns  for 
1939  in  which  each  reported  one-half  of  their  com- 
bined community  income  and  claimed  deductions  of 
one-half  of  their  combined  comnmnity  expenses. 
The  expenses  so  claimed  in  each  return  included 
one-half  of  the  living  expenses  of  petitioner  Ina 
Claire  Wallace  during  the  period  of  her  employ- 
ment in  Hollywood,  which  amounted  in  total  to 
$4,630.33.  It  is  agreed  that  these  expenses  consisted 
of  the  personal  living  expenses  such  as  rent,  food, 
etc. 

The  respondent  has  disallowed  the  deductions 
claimed  in  ])etitioners'  returns  as  not  being  within 
the  deductions  allowed  by  section  23(a)  (1)  of  the 
Internal  Revenue  Code.  This  section  of  the  Code 
reads  as  follows: 

Sec.  23.     Deductions  from  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions: 
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(a)     Expenses.—  [24] 

(1)  in  General. — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  including 
a  reasonable  allowance  for  salaries  or  other  com- 
pensation for  personal  services  actually  rendered; 
traveling  expenses  (including  the  entire  amount 
expended  for  meals  and  lodging)  while  away  from 
home  in  the  pursuit  of  a  trade  or  business;  and 
rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession,  for 
purposes  of  the  trade  or  business,  of  property  to 
which  the  taxpayer  has  not  taken  or  is  not  taking 
title  or  in  which  he  has  no  equity. 

The  cases  relied  upon  by  the  respondent  include 
Mort  L.  Bixler,  5  B.T.A.  1181 ;  Charles  E.  Duncan, 
17  B.T.A.  1088;  affd.,  47  Fed.  (2d)  1082;  George  W. 
Lindsay,  34  B.T.A.  840,  and  Walter  M.  Priddy,  43 
B.T.A.  18.  We  held  in  Walter  M.  Priddy,  supra, 
that  the  living  expenses  of  the  taxpayer  for  a  por- 
tion of  the  taxable  year  when  he  was  required  to  be 
away  from  his  permanent  home  and  his  family  were 
not  deductible.  In  our  opinion  we  said : 

The  dispute  centers  around  the  location  of  Prid- 
dy's  "home"  as  that  term  is  used  in  section  23  (a) 
of  the  Revenue  Acts  of  1934  and  1936.  In  Mort  L. 
Bixler,  5  B.T.A.  1181,  we  said  that  a  taxpayer's 
*'home",  as  that  term  was  used  in  the  statute,  was 
his  "place  of  business,  emplo}^nent,  or  the  post  or 
station  at  which  he  is  employed."  We  held  that  a 
taxpayer  may  not  keep  his  place  of  residence  at  a 
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point  where  he  is  not  engaged  in  carrying  on  a 
trade  or  business  and  take  a  deduction  for  his  liv- 
ing expenses  while  away  from  such  residence  or 
deduct  traveling  expenses  for  trips  between  his 
place  of  business  and  such  residence.  That  case  has 
been  consistenly  followed.  Charles  E.  Duncan,  17 
B.T.A.  1088;  affd.,  47  Fed.  (2d)  1082;  Jennie  A. 
Peters,  19  B.T.A.  901;  and  George  W.  Lindsay,  34 
B.T.A.  840. 

.  The  facts;  here  show  that  Priddy's  "home",  as 
that  term  is  used  in  the  applicable  revenue  acts,  was 
at  Tyler,  Texas,  which  was  his  principal  place  of 
business  and  the  place  where  his  employment  by  the 
Sabine  Royalty  Corporation  necessitated  the  main- 
tenance of  regular  living  quarters.  He  was  not  away 
from  his  '^home"  in  the  pursuit  of  a  trade  or  busi- 
ness while  he  was  in  Tyler  and  he  is  not  entitled  to 
deduct  the  cost  of  meals  and  lodgings  incurred  and 
paid  while  he  remained  in  that  city.  The  same  is 
true  with  respect  to  the  expenses  ascribed  to  the 
automobile  trips  made  to  Wichita  Falls  for  the 
purpose  of  visiting  his  family  over  week  ends. 

In  WiUiam  Lee  Tracy,  39  B.T.A.  578,  we  held 
that  expenses  of  the  taxpayer  for  meals  and  lodg- 
ing while  employed  as  an  actor  in  making  motion 
pictures  in  California  were  personal  living  expenses 
and  therefore  not  deductible  as  traveling  expenses 
under  section  23  (a)  of  the  Revenue  Act  of  1934. 

[25] 

We  think  that  the  present  proceedings  are  con- 
trolled by  those  cases  and  other  cases  therein  dis- 
cussed. 
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We  do  not  think  that  it  can  \n\  said  that  jx^ti- 
tioner  Ina  Claire  Wallace  was  traveling  in  pursuit 
of  a  trade  or  business  during  the  period  when  she 
was  engaged  in  making  the  picture  at  Holl3rwood. 
The  contract  of  lier  employment  required  her  to  be 
in  the  vicinity  of  Hollywood  and  subject  to  call  at 
any  time.  She  was  free  to  make  her  home  there  for 
the  duration  of  her  employment,  as  we  think  she 
did. 

Petitioners  contend,  and  we  think  correctly,  that 
after  their  marriage  San  Francisco  was  the  domicile 
or  legal  residence  of  both  petitioners.  However,  as 
we  have  pointed  out  in  the  cases  cited  above,  section 
23  (a)  is  not  concerned  with  legal  residence.  It  re- 
fers to  the  taxpayer's  ''home,"  which  we  have  con- 
strued to  mean  the  taxpayer's  "place  of  business, 
employment,  or  the  post  or  station  at  which  he  is 
employed."  Mort  L.  Bi'xler,  supra.  There  can  be 
no  doubt  under  the  facts  here  presented  that  Holly- 
wood was  the  place  of  business,  emi^loyment,  or  the 
post  or  station  at  which  Ina  Claire  Wallace  was 
employed  during  the  portion  of  1939  when  the  liv- 
ing expenses  in  question  were  incurred. 

We  do  not  think  that  our  question  here  is  in  any 
manner  affected  by  the  community  property  laws  of 
the  State  of  California  as  petitioners  argue  in  their 
briefs.  No  question  has  been  raised  by  the  respond- 
ent with  respect  to  the  treatment  of  the  earnings  of 
either  of  the  petitioners  as  communtiy  income,  nor 
as  to  the  petitioners'  right  to  the  deduction  in  com- 
puting such  community  income  of  any  amounts 
properly  allowable  under  the  statute.  The  fact  that 
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San  Francisco  was  the  legal  residence  of  peti- 
tioners and  likewise  of  the  marital  community  has 
no  bearings  on  our  question. 

On  the  facts  shown  we  think  that  the  respondent 
has  properly  disallowed  the  deduction  of  the 
amounts  in  controversy. 

Decision  will  be  entered  for  the  respondent. 

Entered:    May  7,  1943.  [26] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  110143 


WILLIAM  R.  WALLACE,  JR., 


Petitioner, 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Opinion  entered  May 
7,  1943,  it  is  Ordered  and  Decided:  That  there  is 
a  deficiency  in  income  tax  for  the  calendar  year  1939 
in  the  amount  of  $558.41. 

Entered  May  7  1943. 
(Seal)  (Signed)  CHARLES  P.  SMITH 

Judge.  [27] 
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The  Tax  Court  of  tlic  United  States 
Washington 

Docket  No.  110144 

INA  CLAIRE  WALLACE, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Opinion  entered  May 
7,  1943,  it  is  Ordered  and  Decided:  That  there  is 
a  deficiency  in  income  tax  for  the  calendar  year  1939 
in  the  amount  of  $503.41. 

Entered  May  7  1943. 
(Seal)  (Signed)  CHARLES  P.  SMITH 

Judge.  [28] 
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The  Tax  Court  of  the  United  States 
Washington,  D.  C. 

Docket  No.  110143 


WILLIAM  R.  WALLACE,  JR., 


Appellant 


V. 


€10)MMIS8IONER  OF  INTERNAL  REVENUE, 

!:    '  Appellee 

PETITION  FOR  REVIEW 

••.Appellant  files  this  his  petition  for  review  by 
th6'  United  States  Circuit  Court  of  Appeals  for  the 
.•9th.  Circuit  of  the  decision  of  the  above  entitled 
'Collirt  rendered  May  7,  1943. 

Appellant  filed  with  the  Collector  of  Internal 
Revenue  in  San  Francisco,  California,  his  income 
tax  return  for  the  calendar  year  1939.  Said  Collec- 
tor's office  is  within  the  9th  Circuit  of  the  United 
States  Circuit  Court  of  Appeal. 

This  matter  is  a  companion  matter  with  the  mat- 
ter of  Ina  Claire  Wallace  vs.  Commissioner  of 
Internal  Revenue  Docket  No.  110144  in  which  a 
petition  for  review  is  being  filed  this  day.  The  con- 
troversy involves  an  assessment  of  a  deficiency  in- 
come tax  for  the  calendar  year  1939  in  the  amount 
of  $558.41.  The  question  in  issue  in  this  proceeding 
and  in  the  companion  proceeding  above  referred  to 
is  whether  the  living  expenses  of  Ina  Claire  Wal- 
lace wife  of  Appellant  herein  for  a  portion  of  the 
year  1939  while  she  was  engaged  in  making  a  mo- 
tion picture  in  Hollywood,  California  under  con- 
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tract  witli  Tjocw  \s  inc.  are  (IcducU/ble  in  [29]  coni- 
puting  A])])ellant's  taxable  income.  In  his  return 
for  the  year  1939  Appellant  took  as  a  deduction 
one-half  of  said  living  expenses  of  his  wife  Ina 
Claire  Wallace  incurred  in  Hollywood  after  the 
date  of  the  marriage  of  Appellant  and  said  Ina 
Claire  Wallace  in  1939  and  after  said  Appellant 
and  said  wife  had  established  theii*  residence  and 
home  in  the  city  and  county  of  San  Francisco  State 
of  California.  Appellee  has  not  questioned  the  cor- 
rectness of  the  amount  deducted  by  Appellant  in 
deductible  at  all,  nor  has  Appellee  questioned  the 
right  of  Appellant  to  deduct  one  half  of  deductible 
living  expenses  under  the  laws  of  California  relat- 
ing to  community  property  deductions  and  under 
the  Provisions  of  the  Internal  Revenue  Code  relating 
to  Income  Tax.  Appellee  disallowed  the  deduction 
claimed  in  Appellant's  return  as  not  being  within 
the  deductions  allowed  by  Section  23(a)  (1)  of  the 
Internal  Revenue  Code.  Appellant  claims  that  his 
wife  Ina  Claire  Wallace  was  traveling  in  pursuit 
of  a  trade  or  business  during  the  period  when  she 
was  engaged  in  making  the  picture  at  Hollywood. 
Appellee  denies  this  and  the  Tax  Court  of  the 
United  States  by  its  decision  of  May  7,  1943,  sus- 
tains the  denial  of  Api3ellee.  Appellant  contends 
that  even  tliough  his  wife  Ina  Claire  Wallace  so- 
journed in  Hollywood  during  the  period  involved 
that  fact  did  not  preclude  Appellant  from  claim- 
ing as  a  proper  deduction  one-half  of  her  living 
expenses  while  in  Holh^vood  since  it  is  admitted 
by  the  Appellee  that  this  Appellant  did  not  make 
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his  home  in  Hollywood,  California  but  at  all  times 
lived  and  made  his  home  in  the  city  and  county  of 
San  Francisco. 

Respectfully  submitted, 
(Signed)  WILLIAM  R.  RAY 

Attorney  for  Appellant. 

[Endorsed] :  T.C.U.S.  Filed  Aug.  4,  1943.  [30-31] 


The  Tax  Court  of  the  United  States 
Washington,  D.  C. 

Docket  No.  110144 


INA  CLAIRE  WALLACE, 


Appellant 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE,' 

Appellee 

PETITION  FOR  REVIEW 

Appellant  files  this  her  petition  for  review  by 
the  United  States  Circuit  Court  of  Appeals  for  the 
9th  Circuit  of  the  decision  of  the  above  entitled 
court  rendered  May  7,  1943. 

Apppellant  field  with  the  Collector  of  Internal 
Revenue  in  San  Francisco,  Calirornia,  her  income 
tax  return  for  the  calendar  year  1939.  Said  Collec- 
tor's office  is  within  the  9th  Circuit  of  the  United 
States  Circuit  Court  of  Appeal. 

This  matter  is  a  companion  matter  with  the  mat- 
ter of  William  R.  Wallace,  Jr.,  vs.  Commissioner  of 
Internal  Revenue  Docket  No.   110143  in  which  a 
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petition  for  review  is  beiii^  filed  this  day.  The  con- 
troversy involves  an  assessment  of  a  deficiency  in- 
come for  the  calendar  year  1939  in  the  amount 
of  $503.41.  The  question  in  issue  in  this  proceedinj^ 
and  in  the  companion  proceeding  above  referred  to 
is  whether  the  living  expenses  of  the  Appellant 
for  a  portion  of  the  year  1939  while  she  was  en- 
gaged in  making  a  motion  picture  in  Hollywood, 
California  under  contract  with  Loew's  Inc.  and 
after  the  date  of  her  marriage  to  Wil-  [32]  liam  R. 
Wallace  Jr.,  a  resident  of  and  maintaining  a  home 
in  San  Francisco,  California  are  deductible  under 
Section  23(a)  (1)  in  computing  Appellants  taxable 
income. 

In  her  return  for  the  year  1939  Appellant  took 
as  a  deduction  one-half  of  her  living  expenses  in- 
curred in  Hollywood  after  the  date  of  her  marriage 
to  William  R.  Wallace  Jr.,  and  after  Appellant  and 
said  William  R.  Wallace  Jr.,  had  established  a  home 
in  the  City  and  County  of  San  Francisco,  (the  other 
one-half  of  said  expenses  and  one-half  of  the  in- 
come were  reported  in  the  return  of  William  R. 
AVallace  Jr.,  and  are  the  subject  of  controversy  in 
the  matter  of  William  R.  Wallace  Jr.,  vs.  Commis- 
sioner). 

Appellee  has  not  questioned  the  correctness  of 
the  amount  deducted  by  Appellant,  if  deductible  at 
all.  Appellee  disallowed  the  deduction  claiiiied  in 
return  as  not  being  within  the  deductions  allowed 
b.y  Section  23  (a)  (1)  of  Internal  Revenue  Code. 
Appellant  claims  that  while  in  Hollywood  and  dur- 
ing the  period  involved  she  was  traveling  in  pursuit 
of  a  trade  or  business.  Appellee  denies  this  and  the 
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Tax  Court  of  the  United  States  by  its  decision  ren- 
dered May  7,  1943,  sustains  the  denial  of  Appellee. 

Respectfully  submitted, 
(Signed)  WILLIAM  R.  WALLACE  JR., 
Attorney  for  Appellant. 

[Endorsed] :     T.C.U.S.  Filed  Aug.  4,  1943. 

[33-34] 


The  Tax  Court  of  the  United  States 
Docket  No.  110143 
In  the  Matter  of : 
WILLIAM  R.  WALLACE,  JR., 


Petitioner, 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


Docket  No.  110144 
In  the  Matter  of : 
INA  CLAIRE  WALLACE, 


Petitioner, 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

REPORTER'S  MINUTES 

Hearing   at   Federal   Court  Room  No.   401,   Civic 


Commissioner  of  Internal  Revenue  39 

Auditorium,  San  Francisco,  California,  on  the 
1st  day  of  February,  1943,  at  11:15  o'clock  A.M. 

The  above-entitled  proceedings  came  on  for  hear- 
ing on  this  1st  day  of  February,  1943,  before  the 
Honorable  Charles  P.  Smith,  Judge,  the  Tax  Court 
of  the  United  States,  [37]  San  Francisco,  Califor- 
nia, pursuant  to  notice  of  hearing  heretofore  given, 
whereupon  the  following  proceedings  were  had,  to- 
wit: 

APPEARANCES: 

William  R.  Wallace,  Jr.  and  W.  R.  Ray  (310  San- 
some  Street,  San  Francisco,  California)  ap- 
pearing on  behalf  of  the  Petitioners. 

Arthur  L.  Murray,  (Honorable  J.  P.  Wenchel,  Chief 
Counsel,  Bureau  of  Internal  Revenue,)  ap- 
pearing on  behalf  of  the  Commissioner  of  In- 
ternal Revenue,  Respondent.)  [38] 


PROCEEDINGS 

Judge  Smith:  We  will  take  up  Docket  Nos. 
110143,  WiUiam  R.  Wallace,  Jr.,  and  110144,  Ina 
Claire  Wallace. 

Mr.  Wallace:  If  your  Honor  please,  in  these 
matters  I  should  first  like  to  move  the  association 
of  Mr.  W.  R.  Ray  as  counsel  in  place  of  R.  P.  Nor- 
ton, who  is  counsel  of  record.  Mr.  Norton  has  en- 
tered the  Navy  and  I  ask  that  Mr.  Ray  take  his 
place. 
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Judge  Smith :     That  request  is  granted. 

OPENING  STATEMENT  OF  WILLIAM  R. 
WALLACE,  ATTORNEY  FOR  PETITIONERS 

Mr.  Wallace:  In  this  matter,  your  Honor,  we 
have  taken  the  deposition  of  the  petitioner  Ina 
Claire  Wallace  and,  except  for  some  testimony  that 
I  will  have  to  give  as  the  other  petitioner,  there 
will  be  no  other  testimony. 

This  matter  involved  is  deduction  of  expenses 
while  the  petitioner,  Ina  Claire  Wallace,  who  is  an 
actress,  was  engaged  in  the  making  of  a  motion 
picture  in  Los  Angeles.  There  is  no  dispute  as  to 
the  amount  of  any  of  the  deductions.  The  sole 
question  is  as  to  the  propriety  of  the  deductions 
under  the  statute.  The  respondent's  position  is  that 
they  were  personal  expenses  incurred  while  she 
had  what  might  be  called  a  business  residence  in 
Los  Angeles.  Our  position  is  that  they  were  expenses 
incurred  while  away  from  home  while  engaged  in  a 
business  or  profession.  [39] 

The  case  differs,  your  Honor,  from  the  run-of-the- 
mill  cases  of  this  kind  in  this  respect :  It  is,  so  far 
as  I  know,  and  I  think  Mr.  Murray  will  agree  so 
far  as  he  knows,  the  first  time  that  the  question  of 
the  effect  of  the  California  Community  Property 
Law  on  this  question  of  deductions  for  expenses  has 
arisen,  and  so  that  your  Honor  may  see  the  signifi- 
cance of  the  testimon}^  both  in  the  deposition  and 
the  testimony  that  I  will  later  give,  I  just  point  out 
the  fact  that  under  the  community  property  statute 
of  the  State  of  California  both  spouses  have  a  pres- 
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ent  equal  and  existing-  interest  in  tlie  community 
property  and  that  the  eonmnmity  jjroperty  is  under 
the  control  and  manaj^ement  of  the  husband.  In 
other  words,  the  income  of  the  wife  as  community 
income  is  part  of  the  community  property  and  is 
imder  the  control  and  management  of  the  husband. 
It  is  a  point  that  we  are  raising  here  that,  so  far 
as  I  know,  has  not  heretofore  been  raised  in  any 
of  these  deduction  cases  that  I  have  been  able  to 
find. 

I  just  want  to  make  that  much  of  a  statement 
so  that  your  Honor  would  appreciate  that  most  of 
the  testimony  we  have  here  given  and  practically 
the  only  denials  in  the  government's  answer  to  the 
petition  are  residence  denials.  The  important  ques- 
tion here  is  the  question  of  residence. 

I  may  also  say  in  that  connection  that  our  Cali- 
fornia statute  on  residence  is  clear  and  specific. 
It  [40]  says  (1)  that  you  can  only  have  one  resi- 
dence and  that  the  residence  of  the  wife  is  the  resi- 
dence of  the  husband. 

I  may  just  recite  another  factor,  too,  that  is  un- 
disputed. I,  one  of  the  petitioners,  am  a  lawyer 
who  lives  in  San  Francisco  and  have  lived  here 
many  years  and  have  maintained  my  residence  and 
business  here.  The  petitioner  Ina  Claire  Wallace 
and  I  were  married  during  the  taxable  year  of 
March  16,  1939.  That  is  the  reason  for  testimony 
as  to  residence  prior  and  residence  after  that  date. 

I  think,  Mr.  ^lurray,  with  respect  of  the  aeposi- 
tion  of  the  petitioner  Ina  Claire  Wallace  the  origi- 
nal has  been  filed. 
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Mr.  Murray :     May  I  say  a  word  for  the  respond- 
ent before  we  get  into  that  ? 
Mr.  Wallace :     All  right,  sir. 

OPENING  STATEMENT  OF  ARTHUR  L. 
MURRAY,  ATTORNEY  FOR  RESPONDENT 

Mr.  Murray:  It  is  respondent's  position,  if  your 
Honor  please,  that  Miss  Claire  had  entered  into  a 
contract  to  spend  a  certain  time,  something  near  to 
a  year,  in  Los  Angeles  before  she  became  married 
to  Mr.  Wallace  or  before  she  had  even  intended  to, 
and  that  she  had  come  from  New  York  to  do  so. 
It  is  the  respondent's  position  that  the  Board  has 
already  held  that  a  person  may  have  a  business  [41] 
residence  as  distinguished  from  a  home  residence 
for  the  purpose  of  deducting  business  expenses. 
There  are  cases  that  the  Board  has  decided,  w^hich 
I  will  cite  in  my  brief,  with  respect  to  that.  It  is 
the  respondent's  position,  further,  that  the  marriage 
to  Mr.  Wallace  didn't  change  that  at  all  and  that 
the  facts  will  show  that  it  didn't  change  that  situa- 
tion, and  that,  on  the  contrary,  they  will  show  that 
Mrs.  Wallace's  business  residence  from  November, 
1938  until  some  time  in  September,  1939,  was  Los 
Angeles  and  that  her  personal  living  expenses,  which 
these  are — rent,  food,  and  so  on,  as  has  been  stipu- 
lated in  the  deposition — were  not  deductible  as  busi- 
ness deductions  either  by  herself  or  by  her  hus- 
band. 

One  thing  to  clarify  the  record  a  little  bit.  The 
returns  will  show  that  Mr.  and  Mrs.  Wallace  di- 
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vided  tlieso  living  expenses  of  Mrs.  Wallace  at  Los 
An.ij^eles  just  as  they  divided  certain  of  her  income 
foi-  the  period  after  their  marriage,  which  was  in 
March,  1939,  until  she  left  Los  Angeles  in  Septem- 
ber, 1939.  That  is  why  both  petitioners  are  here, 
because  they  have  divided  what  the  respondent 
claims  are  personal  living  expenses  of  Mrs.  Wallace 
from  the  time  they  were  married  until  the  end  of 
her  contract  in  Los  Angeles,  and  they  have  each 
taken  half  of  that  total  deduction.  That's  what 
brings  both  parties  here. 

Mr.  Wallace :  If  your  Honor  please,  in  this  mat- 
ter [42]  the  deposition  of  the  petitioner  Ina  Claire 
Wallace  was  taken  on  oral  stipulation.  Counsel  for 
the  petitioners  and  counsel  for  the  respondent 

Mr.  Murray:  I  am  agreeing  that  the  Court's 
rule  against  notice,  and  so  forth,  may  be  waived, 
if  it  please  your  Honor  to  do  so,  with  respect  to 
this  and  that  the  deposition  be  accepted  subject  to 
one  objection  that  I  made  here,  which  I  would  like 
to  ask  your  Honor  to  take  under  consideration  and 
rule  on.  Then  it  is  agreeable  to  both  parties,  if  it 
is  to  your  Honor,  that  the  deposition  may  be  ac- 
cepted as  it  is. 

Judge  Smith:    What  is  the  objection? 

Mr.  Murray:  On  page  3  of  the  deposition  coun- 
sel for  the  petitioner  asked  this  question  of  Mrs. 
Wallace,  and  I  am  quoting:  '* After  your  marriage 
on  March  16,  1939,  will  you  state  where  you  actu- 
ally resided  during  the  balance  of  that  year?" 

And  I  made  the  following  objection  there:     "I 
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would  like  to  object  to  this  as  calling  for  a  con- 
clusion of  the  witness." 

Now,  it  is  true  that  as  she  answered  the  question, 
I  don't  know  that  she  ever  answered  that  direct 
question,  but  I  wanted  to  call  your  Honor's  atten- 
tion to  the  fact  that  that  was  calling  for  a  conclu- 
sion of  this  issue  that  is  before  the  Board  and  to 
the  extent  that  she  answered  it  [43]  as  such  my 
objection  goes. 

Judge  Smith:  Well,  wasn't  that  all  cleared  up 
on  your  cross  examination  as  to  what  she  meant  by 
that? 

Mr.  Murray:  I  think  it  was,  if  your  Honor 
please,  but  I  wanted  the  record  to  show  that  I  had 
registered  the  objection  to  the  conclusion.  It  is  my 
impression  that  your  Honor  will  disregard  the  con- 
clusion an}^vay,  perhaps,  but  I  wanted  to  be  on 
record  as  calling  your  attention  to  it. 

Mr.  Wallace:  I  may  say  in  that  connection, 
your  Honor,  it  was  not  my  intent  to  in  any  way 
attempt  to  bind  the  respondent  by  a  conclusion  and 
in  the  next  question  I  so  framed  the  question.  The 
particular  question  to  which  the  objection  was  made 
was  not  answered.  I  then  asked  and  put  in  these 
words  "in  other  words,  what  cities  or  places  you 
were  in."  I  was  attempting  to  fix  here  what  we  may 
call  her  geographical  location  during  that  period 
and  I  will  stipulate  that,  so  far  as  any  conclusion 
of  the  witness  is  concerned  as  to  the  legal  meaning 
of  the  residence 

Judge  Smith:  Well,  that  wouldn't  bind  the 
Board  anyway.  The  objection  is  overruled. 
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Mr.  Murray:     O.  K. 

Judge  Smith :     Do  you  want  to  note  an  exception  ? 

Mr.  Murray :     An  exception,  yes. 

Judge  Smith :     An  exception  is  noted. 

Mr.  Wallace:  In  connection  with  the  deposition, 
[44]  your  Honor,  there  was  introduced  and  it  should 
have  been  made  a  part  of  the  record  of  the  deposi- 
tion a  photostatic  copy  of  the  written  agreement 
between  the  petitioner  Ina  Claire  Wallace  and 
Loew's,  Inc.  I  ask  leave  to  file  the  exhibit  with  the 
court.  It  should  have  been  attached  to  the  deposi- 
tion, but  by  reason  of  the  fact  that  it  took  so  long 
to  get  it  photostated  we  agreed  to  bring  it  here  this 
morning  and  let  it  be  attached. 

Mr.  Murray:  No  objection.  We  read  into  the 
stipulation  that  we  were  withdrawing  it  to  photo- 
stat it  and  then  we  would  introduce  it  here.  It  may 
be  introduced  as  an  exliibit,  if  your  Honor  please. 

Mr.  Wallace :  It  should  be  marked  as  Petitioner's 
Exhibit  A.  It  is  so  referred  to  in  the  deposition, 
and  in  order  to  create  no  confusion  I  think  that 

Judge  Smith:  It  would  create  less  confusion  if 
we  simply  receive  it  as  Petitioner's  Exhibit  1  at 
this  time.  It  will  be  marked  Petitioner's  Exhibit  1 
and  received  in  evidence. 

(Photostatic  copy  of  contract  referred  to 
marked  Petitioner's  Exhibit  No.  1  and  re- 
ceived in  evidence.) 
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PETITIONER'S  EXHIBIT  No.  1 

New  York,  November  18tb,  1938. 
Miss  Ina  Claire, 
New  York,  New  Y^ork. 

Dear  Miss  Claire: 

Coincident  with  the  execution  of  your  contract 
with  Loews,  Inc.  dated  November  18th,  and  in 
modification  thereof,  it  is  understood  as  follows: 

First:    Re  Paragraphs  "1"  and  "3": 

The  date  "November  22,  1938"  contained  in  the 
above  paragraph  is  to  be  changed  to  read  '*  Novem- 
ber 23,  1938". 

Second:    Re  Paragraph  **13": 

Your  obligation  "to  furnish  all  modern  ward- 
robe and  wearing  apparel"  shall  be  limited  to  in- 
clude only  such  wardrobe  and  wearing  apparel  of 
which  you  may  be  possessed  or  may  in  the  future 
acquire  as  part  of  your  regular  wardrobe  and  wear- 
ing apparel. 

Third:    Re  Paragraph  "17": 

In  lieu  of  the  words  "with  a  copy  to  Lyons  & 
Lyons  Agency,  Hollywood,  California"  insert  the 
words  "with  a  copy  to  you,  c/o  Lyons  &  Lyons 
Agency,  Hollywood,  California,  or  such  other  ad- 
dress as  you  may  designate  to  us  in  writing." 

Fourth  :    Re  Paragraph  "  18  " : 

The  following  shall  be  added  to  the  first  sentence 
thereof : 

"It  is  imderstood  and  agreed  that  the  phrase 
"completion  of  services"  as  herein  provided  shall 
be  construed  as  completion  of  your  services  in  ac- 
tual shooting  only  and  shall  not  include  services  in 
connection  with  retakes  and/or  changes." 
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Firtli:      Re:  Paragraph  "23": 

The  word  "hereinafter"  contained  on  line  3  shall 
he  changed  to  reach  "hereinabove". 

Sixtli:  Paragraph  "25"  is  to  be  eliminated  in  its 
entirety  and  in  lieu  thereof  the  following  piovision 
is  to  be  inserted: 

"During  your  stage  year,  the  following  is  the 
procedure  as  to  our  right  of  recall :  You  are  to 
notify  us  when  you  have  obtained  a  role  or  if  you 
are  available  for  recall  by  reason  of  your  having 
abandoned  your  intention  of  obtaining  any  role. 
In  any  event,  if  you  do  not  so  obtain  a  role  within 
ninety  (90)  days  from  the  time  you  leave  our 
studios  for  such  stage  year,  you  shall  be  deemed 
available  for  recall.  If  you  are  available  for  recall 
either  by  reason  of  having  abandoned  your  inten- 
tion of  obtaining  a  role  or  by  reason  of  having 
failed  to  obtain  a  role  within  said  ninety  (90)  day 
period,  then  we  have  the  option  thereafter  in  that 
stage  year  (October  1st  to  October  1st)  to  recall 
you  (i.e.  again  to  take  your  services)  by  giving  you 
at  least  one  week's  prior  written  notice,  which  must 
be  given  not  later  than  thirty  (30)  days  after  the 
date  you  are  available,  so  to  return  to  us,  at  a  date 
set  forth  in  said  notice,  which  date  in  such  notice 

than 
must  not  be  later/sixty  (60)  days  from  the  date 
you  are  so  available,  and  you  agree  so  to  retui'n 
to  us  and  continue  your  services  with  us  for  the 
full  remainder  of  such  stageyear.  If  we  do  not 
exercise  this  option,  it  does  not  effect  our  right  to 
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i;o  on  with  your  services  for  the  next  picture  year, 
for  wliich  we  have  exercised  the  option. 

If  within  ninety  (90)  days  as  above  provided, 
you  so  obtain  a  role  in  a  stage  play  and  so  notify 
us,  then  you  agree  to  give  us  as  earl}^  notice  as 
practical,  of  the  date  your  services  in  this  play  will 
end,  and  such  notice  must  be  given  to  us  in  any 
event  not  later  than  two  (2)  days  after  you  receive 
your  notice  advising  you  of  the  date  of  the  closing 
of  such  play,  and  then  we  have  the  option  during 
the  remainder  of  such  a  stage  year  to  recall  your 
services  at  a  date  therein  to  be  set  by  us  in  such 
notice,  which  date  shall  not  be  earlier  than  one  (1) 
week  after  the  date  you  have  so  informed  us  your 
services  in  the  play  will  end,  and  not  later  than 
sixty  (60)  days  after  your  giving  us  notice  of  your 
availability  as  aforesaid. 

Anything  herein  to  the  contrary  notwithstanding, 
it  is  understood  that  if  the  said  play  in  which  you 
may  appear  should  close,  and  you  shall  have  given 
notice  of  your  availability,  you  shall  have  the  right, 
within  two  (2)  weeks  from  the  date  of  the  giving 
of  said  initial  notice  in  which  to  give  a  second 
notice  setting  forth  the  name  of  the  proposed  sec- 
ond play  in  which  you  intend  appearing  and  en- 
close with  said  second  notice  a  copy  of  the  proposed 
script  of  said  second  play.  You  shall  then  have  the 
right  to  appear  in  said  second  play  and  should  you 
appear  in  said  second  play,  your  obligation  to  give 
notice  of  the  closing  thereof,  and  our  right  to  re- 
call you  upon  the  closing  thereof  shall  be  the  same 
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as  hereinabove  provided  in  connection  with  the 
first  play.  It  is  understood,  however,  that  we  shall 
have  the  right  to  recall  you  despite  the  giving  of 
such  second  notice  if  we,  in  good  faith,  disapprove 
the  script  of  such  contemplated  second  play  on  the 
ground  that  your  performance  in  such  second  play 
would  be  prejudicial  to  your  stage  and/or  motion 
picture  career,  by  written  notice  sent  by  us  to  you 
within  one  (1)  week  after  receipt  of  your  second 
notice  and  script  as  aforesaid,  but  it  is  understood 
that  we  may  not  disapprove  said  second  script  and 
recall  you  merely  because  we  desire  to  have  you 
render  services  to  us. 

If  we  do  not  exercise  our  right  to  recall  you 
after  the  closing  of  your  first  play,  it  is  under- 
stood that  you  shall  be  free  to  accept  any  other 
stage  engagements  throughout  the  remainder  of 
such  stage  year  and  that  we  shall  not  be  entitled 
to  your  services  throughout  the  balance  of  such 
stage  year. 

Seventh:  Re  Paragraph ''28". 

The  above  paragraph  is  to  be  amended  by  delet- 
ing the  period  at  the  end  of  said  paragraph  and  in- 
serting the  following:  "Provided  all  'shots'  taken 
of  you  in  said  picture  are  eliminated  before  the 
release  thereof." 

Eighth:   Re  Paragraph  "31". 

After  the  word  "years"  on  the  tenth  line  thereof, 
add  the  words  "for  which  you  have  been  recalled." 

Also,  add  the  word  "to"  on  the  first  line  of  this 
paragraph  after  the  words  "in  addition". 


50  William  R.  Wallace,  Jr.,  vs. 

Petitioners  Exhibit  No.  1 — (Continued) 
Except   as   hereinabove   modified,    the    aforesaid 
agreement  between  us  of  even  date  shall  remain  in 
full  force  and  effect. 

If  the  foregoing  meets  with  your  understanding, 
kindly  sign  and  return  a  copy  of  this  letter  and 
same  shall  constitute  our  binding  agreement. 
Very  truly  yours, 

LOEWS  INCORPORATED 
By     (Signature  illegible) 
Vice-President 
Accepted  and  Approved: 
INA  CLAIRE 

New  York,  November  18,  1938. 
Miss  Ina  Claire 
New  York  City 

Dear  Miss  Claire: 

1.  We  now  engage  your  exclusive  services  com- 
mencing upon  your  arrival  at  our  studios  in  Culver 
City,  California,  which  you  agree  will  be  No- 
vember 22,  1938,  and  continuing  until  and  includ- 
ing September  30,  1939.  You  assure  us  you  have 
no  obligations  to  others  preventing  you  from  en- 
tering into  and  fully  carrying  out  the  terms  of  this 
agreement. 

2.  The  services  generally  which  you  agree  to 
render  us  are  acting,  posing,  dancing  and  singing, 
talking  and  rendering  sound  effects,  vocal  and  in- 
strumental, for  recording  and  reproduction,  as  a 
motion  picture  actor  for  motion  pictures  of  vari- 
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ous  types,  as  well  as  any  other  present  or  future 
kind  of  motion  picture  productions,  including  sound, 
silent,  talking,  musical  and  televised  motion  pic- 
tures, and  such  other  services  are  are  now  or  may 
from  time  to  time  hereafter  be  performed  by  our 
other  actors. 

3.  For  these  services  and  the  rights  herein 
granted  we  will  pay  you,  and  you  agree  to  accept 
in  full  therefor,  compensation  at  the  rate  of  Two 
Thousand  ($2,000.00)  Dollars  per  week  for  each 
week  you  shall  actually  have  rendered  services  to 
us  hereunder  as,  when  and  wherever  required  by 
us.  Any  compensation  due  you  hereunder  shall  be 
payable  on  Saturday  of  each  week  for  services  ren- 
dered up  to  and  including  the  Wednesday  preced- 
ing. During  the  above  term,  we  guarantee  you 
compensation  at  the  above  rate  for  40/52  of  the 
above  period  (November  22,  1938,  and  to  October  1, 
1939  and  may  lay  you  off  w^ithout  pay  for  an  aggre- 
gate of  not  exceeding  the  remaining  weeks  of  the 
term ;  and  similarly  for  each  optional  term  (if  any) 
hereimder  granted  us  in  paragraph  "16"  w^e  so  guar- 
antee you  your  stated  salary  for  a  period  of  aggre- 
gate of  periods  of  not  less  than  forty  weeks  for  each 
twelve  months  term  for  w^hich  an  option  is  exercised 
hereunder,  and  may  lay  you  off  without  pay  for  an 
aggregate  of  not  exceeding  the  remaining  wT.eks  of 
each  such  term,  and  subject  to  each  such  minimum 
guarantee  you  shall  be  deemed  to  be  laid  off  without 
pay  when  you  are  not  actually  appearing  in  a  pic- 
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ture  or  rendering  any  of  your  other  required  serv- 
ices under  this  contract.  This  guarantee  is  sub- 
ject to  your  always  being  ready,  willing  and  able 
to  perform  your  services  herein  provided,  and  in 
the  event  of  any  suspension  of  this  agreement  or 
elimination  of  compensation  as  herein  provided, 
we  may  reduce  this  guarantee  b}^  an  equivalent 
period.  During  such  layoffs  you  need  not  report  at 
our  studios. 

4.  You  agree  to  comply  with  our  reasonable  stu- 
dio regulations  and  render  such  services  under 
our  direction  and  in  roles  selected  by  us  and  to  the 
best  of  your  ability  and  wherever  required  by  us, 
and  you  agree  not  to  render  any  services  to  others, 
and  not  to  write,  act  or  appear  for  your  own  bene- 
fit in  connection  with  any  dramatic  performances 
or  entertainment  during  your  employment  with 
us  or  while  we  have  options  on  your  services  which 
we  may  exei'cise,  except  you  agree  that  we  may 
lend  your  services  to  others  in  any  capacity  in 
which  you  are  required  to  render  services  hereunder 
(and  with  the  same  incidental  advertising  and  other 
rights  in  connection  therewith  as  we  have  hereun- 
der), and  you  agree  to  render  same  to  the  best  of 
your  ability.  Any  breach  of  this  agreement  by  such 
others  shall  not  be  considered  as  to  us  a  breach 
of  or  ground  for  termination  of  this  agreement  so 
long  as  we  pay  you  your  compensation  named 
herein  as  it  becomes  due,  which  payments  we  al- 
ways agree  to  make  as  herein  provided,  but  never- 
theless in  the  event  of  any  breach  by  any  other  to 
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whom  your  services  are  loaned  by  us,  then  as  to  the 
])articular  services  which  may  be  loaned,  you  shall 
he  released  from  the  obligations  to  render  further 
services  to  such  other  person,  firm  or  corporation. 
5.  If  we  request,  you  will  also  render  your  serv- 
ices to  us  hereunder  in  the  recording,  broadcasting 
and/or  transmission  of  your  likeness,  voice  and/or 
other  sound  effects  by  television,  and/or  by  other 
electrical  or  mechanical  means,  your  services  of 
such  nature  to  be  rendered  both  in  or  in  connection 
with  the  production  or  presentation  of  our  motion 
pictures  and  the  publicity  thereof,  whether  or  not 
the  same  be  in  connection  with  any  kind  of  present 
or  future  motion  pictures.  You  agree  to  render 
your  services  to  us  as  an  actor  in  television  pro- 
ductions. In  addition  to  the  right  to  your  exclusive 
services  hereunder,  we  shall  always  own  all  rights 
of  every  kind  and  character,  now  or  hereafter 
known,  including  copyright  and  its  renewal  and  ex- 
tension, in  and  to  all  products  or  results  of  any 
services  of  any  kind  or  nature  you  render  to  us, 
and  we  shall  likewise  have  the  j^erpetual  right  to 
use  your  name,  voice  and  likeness  in  connection 
therewith,  as  well  as  in  connection  with  the  adver- 
tising thereof.  You  also  grant  us  the  right  and  au- 
thority, to  use  and  distribute  and  to  authorize  and 
license  others  to  use  and  distribute  your  name,  pho- 
tographs and  other  reproductions  of  your  likeness 
and  of  your  voice,  for  any  adA^ertising  or  commer- 
cial purposes,  including  use  in  connection  with  the 
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products  and  business  of  others  unconnected  with 
motion  pictures,  and  regardless  of  whether  or  not 
any  such  authorized  use  constituted  exploitation  of 
yourself  or  of  any  of  our  photoplays ;  and  it  is  agreed 
that  the  right  and  authority  hereby  granted  by  you 
shall  be  exclusively  vested  in  us  and  in  our  licensees 
during  the  term  of  this  agreement,  including  its  op- 
tional periods,  and  for  such  term  and  periods  j^ou 
agree  not  to  authorize  or  permit  others  to  make  any 
such  use  of  your  name,  testimonials  or  photographs, 
and  we  may  in  your  name  restrain  and/or  prose- 
cute others  for  any  such  use  not  so  authorized 
by  us;  and  it  is  further  agreed  that  commencing 
upon  the  expiration  of  the  term  of  this  agreement, 
including  its  optional  periods,  and  continuing  there- 
after during  the  distribution  life  of  any  photo- 
T)lays  in  which  you  shall  have  appeared  for  us  dur- 
ing said  term  and  periods,  we  may  use  and  author- 
ize and  license  others  to  use  such  rights  granted  us 
but  such  use  during  such  latter  period  shall  be  non- 
exclusive. You  confirm  in  us  full  right  to  adapt, 
change,  take  from,  add  to,  and  use  and  treat  in 
every  way  any  and  all  products  of  your  services  to 
us.  We  may  *' double"  or  "dub"  your  roles  and 
your  acts,  poses,  plays  and  appearances,  and/or 
your  voice  sound  eifects  and  recoi-dings  both  in  Eng- 
lish and  other  languages. 

6.  You  agree  that  your  conduct  during  the  term 
hereof  will  be  such  that  it  will  not  contravene  pub- 
lic conventions  or  morals;  and  that  during  such  pe- 
riod you  will  not  commit  any  act  tending  to  degrade 
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you  in  society  or  bring  you  under  public  denounce- 
ment or  into  public  contempt  or  ridicule  or  tending 
to  shock  or  offend  the  community  or  pr^gudice  us 
01'  the  motion  picture,  theatrical  or  radio  industry 
in  general. 

7.  We  agree  that  your  name  will  appear  on  all 
positive  prints  of  photoplays  produced  by  us  in 
which  you  appear.  The  foregoing  shall  not  apply 
to  "trailers"  and  in  any  event  no  inadvertent  or 
casual  failure  on  our  part  to  comply  with  the  provi- 
sions of  the  first  sentence  of  this  paragraph  shall  be 
deemed  to  be  a  breach  of  this  agreement  by  us. 

8.  (a)  If  by  reason  of  mental  or  physical  dis- 
ability, or  for  any  other  reason,  you  shall  be  incapaci- 
tated from  the  full  performance  of  this  agreement,  or 
if  your  jDresent  facial  or  physical  appearance  or  voice 
shall  change,  or  become  altered,  materially  detract- 
ing from  your  appearance  on  the  screen  or  inter- 
fering with  your  present  ability  to  perform  the  re- 
quired services  hereunder,  thereupon  this  agree- 
ment shall  be  suspended,  both  as  to  services  and 
compensation,  during  the  period  thereof,  and  at  our 
election  your  current  term  of  employment  hereun- 
der may  be  increased  for  a  period  equivalent  to 
the  period  of  such  suspension,  and  if  such  disability 
or  incapacity  continues  for  an  aggregate  of  over 
three  (3)  weeks  during  any  term  hereof,  we  may, 
at  our  option,  cancel  and  terminate  this  agreement. 
Should  we  pay  j^ou  any  monies  or  comi)ensation  for 
or  during  any  part  of  any  suspension  period,  such 
mav  be   deducted   from   any   compensation   earned 
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after  such  suspension,  and  any  overpayment  of  any 
kind  will  be  returned  by  you  upon  demand,  but  this 
shall  not  be  deemed  to  limit  or  exclude  any  other 
rights  of  credit  or  recovery  we  otherwise  may 
have. 

(b)  In  event  of  your  failure,  refusal  or  neglect 
to  perform  your  services  hereunder  to  the  full 
limit  of  your  ability  and  as  instructed  by  us,  or  to 
observe  any  of  your  obligations  under  this  agree- 
ment, we  shall  then  have  at  our  election,  all,  or 
any,  or  either  of  the  following  rights:  to  terminate 
this  agreement;  to  eliminate  all  compensation  for 
and  during  such  period  of  non-performance,  and 
also,  if  we  elect,  to  extend  your  then  current  term  of 
services  for  a  period  equivalent  to  the  period  during 
which  such  nonperformance  shall  have  continued, 
and  if  at  or  during  the  time  of  such  failure,  re- 
fusal or  neglect  j^ou  have  been  cast  in  a  photoplay 
or  directed  to  render  any  other  services  hereunder, 
we  may  (whether  or  not  we  so  extend  your  term) 
also  eliminate  all  compensation  to  you  and  in  ad- 
dition may  suspend  this  agreement  during  the  pe- 
riod which  reasonably  would  have  been  required 
to  complete  the  portrayal  of  your  said  role  or  to 
render  such  othei'  services,  and  if  we  elect,  may  also 
extend  the  provisions  of  this  agreement  for  a  like 
period  of  time.  We  shall  also  have  the  right,  at 
our  option,  to  extend  the  term  of  this  agreement 
for  a  period  of  time  equivalent  to  any  leave  or 
leaves  of  absence  granted  you  during  the  term 
hereof. 
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(c)  In  tlie  event  that  at  any  time  during  the 
term  hereof  we  oi-  any  person  to  whom  your  serv- 
ices are  loaned  hy  us  should  be  materially  inter- 
rupted or  interfered  with  in  the  preparation,  pro- 
duction or  completion  of  photoplays  by  reason  of 
fire,  casualty,  accident,  riot,  war,  act  of  God,  strike, 
lockout,  labor  conditions,  executive  or  judicial  or- 
der, enactment  of  any  Municipal,  State  or  Federal 
ordinance  or  law,  or  by  any  other  cause  of  the  same 
or  any  similar  kind  or  charact^*,  or  if  b}^  reason  of 
the  illness  or  incapacity  of  any  principal  member  of 
the  cast  (other  than  yourself)  or  of  the  director  of 
any  photoplay  in  which  you  are  rendering  or  are 
scheduled  to  render  your  services,  the  production 
of  such  photoplay  is  suspended,  interrupted  or 
postponed,  or  if  the  majority  of  the  first  run  motion 
picture  theatres  in  the  United  States  shall  be 
closed  for  a  week  or  more,  or  in  the  event  of  any 
local  or  national  emergency  or  condition  adversely 
and  materially  affecting  our  industry  or  studios, 
then  the  obligations  of  each  may  be  at  our  option 
suspended  during  the  period  of  such  interruption, 
interference,  closing,  emergency  or  condition  (and 
the  current  term  may  also  be  extended  by  us  for  a 
period  equivalent  to  all  or  any  part  of  any  period 
or  periods  during  which  any  such  e^-ent  or  events 
shall  continue),  but  if  such  suspension  should  con- 
tinue for  a  period  or  aggregate  of  periods  in  ex- 
cess of  12  weeks  during  any  term  hereof,  then  and 
in  that  event  either  party  may  terminate  this  agree- 
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ment  by  sending  written  notice  to  the  other,  except 
that  we  have  a  week  after  the  receipt  of  your  no- 
tice to  us  of  desire  to  terminate,  to  resume  pay- 
ment of  your  salary  from  then  on,  thereby  contin- 
uing- this  agreement  in  full  force  and  effect. 

(d)  For  the  period  of  any  suspension  and/or 
elimination  of  compensation  exercised  by  us,  as 
above  provided  in  (a),  (b)  or  (c),  your  current  term 
shall  be  deemed  interrupted  during  such  period  (but 
during  such  period  you  may  not  render  services  to 
others)  and  resumed  immediately  thereafter.  If 
your  current  term  is  extended  under  any  provision 
of  this  agreement,  in  each  such  case  dates  for  exer- 
cise of  subsequent  options  and  commencement  of 
each  subsequent  optional  term  will  be  postponed 
accordingly,  and  if  your  current  term  is  so  extended, 
it  shall  continue  in  each  such  case  after  such  re- 
sumption for  a  period  equal  to  that  portion  of  said 
term  which  was  unexpired  at  the  commencement  of 
such  suspension  or  elimination  of  compensation, 
unless  subsequently  extended  or  terminated  for 
proper  cause.  In  computing  compensation  to  be 
paid  or  deducted  with  respect  to  any  period  of  less 
than  a  week,  the  weekly  rate  shall  be  prorated  at  the 
rate  of  one-sixth  of  the  weekly  rate  per  day. 

(e)  All  the  foregoing  rights  are  in  addition  to 
(and  not  in  limitation  of)  any  rights  we  may  other- 
wise have  under  this  agreement  or  otherwise  and 
each  are  cumulative  and  none  excludes  or  limits  any 
right  or  priority  allowed  by  law  or  equity. 
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(f)     No  waiver  by  us  of  any  breach  of  any  cove- 
nant or  provision  of  this  agreement  shall  be  deenned 
to  be  a  waiver  of  any  preceding  or  succeeding  breach 
of  the  same  or  any  other  covenant  or  provision. 

9.  Nothing  herein  contained  shall  be  construed 
so  as  to  require  the  commission  of  any  act  contrary 
to  law,  and  wherever  there  is  any  conflict  between 
any  provision  of  this  agreement  and  any  material 
statute,  law  or  ordinance  contrary  to  which  the  par- 
ties have  no  legal  right  to  contract,  the  latter  shall 
prevail,  but  in  such  event  the  provision  of  this  agree- 
ment affected  shall  be  curtailed  and  limited  only  to 
the  extent  necessary  to  bring  it  within  the  legal  re- 
quirements. 

10.  It  is  understood  and  agreed  that  the  sei-vices 
to  be  rendered  by  you  hereunder,  and  the  rights  and 
privileges  hereunder  granted  to  us  by  you,  are  of  a 
special,  unique,  unusual,  extraordinary  and  intellec- 
tual character  which  gives  them  a  peculiar  value,  the 
loss  of  w^hich  cannot  be  reasonably  or  adequately 
compensated  in  damages  in  an  action  at  law,  and 
that  a  breach  by  you  of  any  of  the  provisions  of  this 
agreement  will  cause  us  irreparable  injury  and  dam- 
age. Accordingly,  you  agree  that  we  may  have 
equitable  and  injunctive  relief  in  the  Courts  to  pre- 
vent any  breach  of  this  contract  on  A'our  part,  and 
in  your  name  we  may  restrain  any  others  from  any 
use  of  your  services,  likeness  or  voice  (or  amiounce- 
ments  to  such  effect),  contrary  to  the  provisions  of 
this   agreement.     But   this   provision   shall   not   be 
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construed  as  a  waiver  of  any  other  rights  we  may 
have  in  the  premises  for  damages  or  otherwise. 
(Sec.  11  eliminated.) 

12.  We  shall  have  the  right  at  any  time  and  from 
time  to  time  to  have  you  examined  by  such  physician 
or  physicians  as  we  may  designate.  Should  we  de- 
sire to  obtain  insurance  of  any  kind  on  your  life  or 
in  connection  with  your  services  to  us,  you  agree  we 
may  do  so  for  our  benefit  but  at  our  own  cost  and 
expense,  and  you  agree  to  submit  to  any  medical 
examination  then  requested  and  to  execute  such  ap- 
plications and  instruments  therefor  as  reasonably 
may  be  required,  but  it  is  agreed  that  you  shall  have 
no  rights  or  interest  in  or  to  such  insurance  or  any 
proceeds  thereof. 

13.  You  agree  to  furnish  all  modern  wardrobe 
and  wearing  apparel  necessary  for  any  and  all  roles 
to  be  portrayed  by  you  hereunder;  it  being  agreed, 
however,  that  in  the  event  so-called  "character"  or 
"period"  costumes  are  required,  we  shall  supply  the 
same,  but  in  no  event  shall  we  be  required  to  furnish 
shoes,  hosiery,  or  underclothing,  all  of  which  shall  be 
supplied  by  you  for  any  and  all  roles  to  be  portrayed 
by  you  hereunder.  In  each  case  all  that  is  supplied 
by  us  remains  our  property. 

14.  Your  services  hereunder  are  to  be  rendered 
at  such  place  or  places  as  may  from  time  to  time  be 
designated  by  us.  When  you  are  required  to  render 
your  services  on  location  (in  any  place  other  than 
Culver  City  or  Los  Angeles  or  their  environs),  we 


Commissioner  of  Intoiial  Revenue  HI 

Petitioners  Exliibit  No.  1 — (Continued) 
agree  to  furnisli  sucli  necessary  and  reasonable 
meals  and  transportation  as  may  reasonably  be  re- 
quired I'oi-  you  during  and  on  account  of  the  rendi- 
tion o}'  such  services,  and  where  in  our  judgment  it 
is  necessary  for  you  to  remain  on  such  location  over- 
night, we  agree  to  furnish  your  necessary  lodging; 
but  in  no  event,  shall  we  be  obligated  to  furnish  you 
meals  and  lodging  costing  more  than  $25.  per  day 
for  both  meals  and  lodging.  In  the  event  we  should 
elect  to  produce  a  majority  of  our  photoplays  in  any 
other  place  (either  in  California  or  elsewhere)  other 
than  Culver  City  or  Los  Angeles,  then,  at  our  option, 
the  reference  in  this  agreement  to  Culver  City  or 
Los  Angeles  shall  be  and  be  deemed  to  be  a  reference 
to  such  other  place. 

15.  You  agree  that  until  the  expiration  of  the 
term  hereof,  you  will  be  available  at  all  times  at  Los 
Angeles,  California,  or  at  any  other  place  w^e  may 
designate,  unless  excused  in  writing  by  us.  You 
further  agree  that  if  and  when  requested  by  us  to 
do  so,  you  will  report  at  our  Studio,  or  at  any  other 
I)lace  we  may  designate,  for  wardrobe  fittings,  pub- 
licity interviews,  publicity  photograph  sittings  and 
for  such  discussions  as  we  may  deem  necessary  or 
desirable ;  it  being  understood,  however,  that  no  com- 
pensation whatsoever  shall  be  or  become  payable  to 
you  for  the  compliance  by  you  with  such  request 
by  us. 

16.  In  consideration  of  your  present  employment 
by  us,  you  grant  us  the  following  separate  options 
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in  the  order  named  to  extend  the  original  term  of 
your  emj)loyment  for  tlie  following  consecutive 
terms  (periods)  of  further  employment  below  set 
forth,  your  emplojTnent  for  each  further  term  where 
the  option  therefor  is  exercised,  to  be  under  the 
same  terms  and  conditions  as  herein  provided,  ex- 
cept the  rate  of  compensation  per  week  for  each 
respective  term  shall  be  as  below  designated : 

(a)  For  Twelve  (12)  months  at  the  rate  of 
$2500.00  dollars  per  week. 

(b)  For  Twelve  (12)  months  at  the  rate  of 
$3000.00  dollars  per  week. 

(c)  For  Twelve  (12)  months  at  the  rate  of 
$3500.00  dollars  per  week. 

(d)  For  Twelve  (12)  months  at  the  rate  of 
$4000.00  dollars  per  week. 

Such  options,  or  either  or  any  of  them,  if  we  elect 
to  exercise  the  same,  must  be  exercised  by  us  in  the 
order  named  by  written  notice  to  you  served  as  pro- 
vided in  ''17"  hereof  at  any  time  not  later  than 
thirty  days  before  the  expiration  of  the  preceding 
term.  We  may  exercise  one  or  more  or  all  of  the 
options  in  the  order  named  not  already  exercised, 
but  the  exercise  by  us  of  any  one  or  more  of  said 
options  shall  not  be  construed  as  an  election  by  us 
not  to  exercise  the  remaining  options.  All  options 
granted  us  under  this  agreement  for  extending  the 
ter-m  hereof,  other  than  the  options  in  paragraph 
"16"  hereof  specifically  set  forth,  may  be  exercised 
by  us  by  notice  in  writing  to  be  served  upon  you  at 
any  time  prior  to  the  expiration  of  the  term  hereof. 
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17.  All  notices  to  you  hereunder  may  be  served 
by  service  upon  you  i)ersonally,  either  in  writing  or 
unless  otherwise  specified  herein  orally,  or  by  send- 
ing such  to  you  by  mail,  cable  and/or  telegraph 
(date  of  mailing,  telegraphing  or  cabling  to  be  date 
of  service)  in  care  of  our  Culver  City  Studios  or  at 
our  election  to  your  address  last  given  us,  with  a 
copy  to  Lyons  &  Lyons  Agency,  Hollywood,  Cali- 
fornia. 

18.  If  at  the  termination  of  your  employment 
hereunder  you  are  engaged  on  a  particular  picture 
or  pictures  or  other  assignment  in  which  your  serv- 
ices are  not  completed,  we  may  nevertheless  continue 
your  employment  under  the  same  conditions,  and  at 
the  rate  of  compensation  existing  immediately  prior 
to  said  termination,  for  such  time  thereafter  as  we 
ma}^  desire  your  services  in  connection  with  such 
picture,  pictures  or  assignment,  but  not  exceeding 
sixty  (60)  days.  As  to  retakes  and  changes  not 
made  prior  to  the  expiration  of  your  term  or  the  ex- 
tension above  provided,  you  agree  that  you  will  upon 
our  request  (subject  alw^ays  to  any  prior  engage- 
ments you  then  may  have)  return  and  make  such 
retakes  and  changes  (photography,  and/or  sound) 
as  we  may  desire,  and  we  will  pay  you  therefor  your 
transportation  both  ways,  and  a  rate  of  compensa- 
tion while  so  engaged  at  our  studios  equal  to  the  last 
rate  of  compensation  you  were  receiving  under  this 
agreement,  except  that  such  compensation  shall  be 
paid  only  for  the  days  on  which  you  are  actually  so 
employed. 
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19.  You  represent  and  warrant  that  you  have  not 
heretofore  assigned  all  or  any  part  of  the  compensa- 
tion payable  to  you  under  this  contract,  and  you 
agree  that  no  assignment  by  you  of  all  or  any  part 
of  your  compensation  under  this  contract  shall  be 
binding  upon  us  unless  our  written  consent  to  such 
assignment  is  first  had  and  obtained,  and  that  you 
will  hold  us  harmless  from  liability  to  others  by 
reason  of  any  purported  assignment. 

20.  We  may  transfer  or  assign  all  or  any  part  of 
our  rights  hereunder  to  any  major  producer  or  pro- 
ducer whose  pictures  receive  distribution  through  a 
major  distributor,  and  this  agreement  shall  inure  to 
the  benefit  of  ourselves,  our  successors  and  assigns. 

21.  You  agree  to  become  a  member  in  good  stand- 
ing of  The  Screen  Actors'  Guild,  Inc.,  forthwith 
upon  the  execution  hereof  and  to  be  and  remain  so 
for  the  duration  of  this  agreement. 

22.  We  agree  to  furnish  you  transportation  and 
drawing  room  from  New  York  City  to  Culver  City 
for  yourself  and  your  maid,  and  if  you  go  to  Culver 
City  alone,  we  agree  to  furnish  your  maid  with 
transportation  and  lower  berth  at  any  later  date  you 
designate  during  the  present  term. 

(See  Rider) 
By  signing  below  under  the  word  "accepted"  you 
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accept  this  employment  and  this  becomes  the  final 
and  coni})lete  agreement  between  us. 
Yours  very  truly, 

LOEWS  INCORPORATED 
By   ....  [Signature  Illegible.] .... 
Vice-President 
Accepted : 

INA  CLAIRE,  L.  S. 

State  of  New  York 
County  of  New  York — ss. 

On  this  25th  day  of  November,  1938  before  me 
came  ....  [Illegible] ....  to  me  known,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that  he  resides 
in  the  City  of  New  York,  that  he  is  a  Vice-President 
of  Loew's  Incorporated,  the  corporation  described 
in  and  which  executed  the  above  instrument ;  that  he 
knows  the  seal  of  said  corporation;  that  the  seal 
affixed  to  said  instrument  is  such  corporate  seal ; 
that  it  was  so  affixed  by  order  of  the  board  of  direc- 
tors of  said  corporation;  and  that  he  signed  his 
name  thereto  by  like  order. 


[Signature  illegible.] 

State  of 

County  of — ss. 

On  this day  of before  me  came 

to  me  known,  to  be  the  individual  de- 
scribed in,  and  who  executed  the  foreg'oing  instru- 
ment, and  acknowledged  that  he  executed  same. 
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Rider  to  contract  dated  November  18,  1938, 

between  Ina  Claire  and  Loew's  Incorporated 

23.  Anything  to  the  contrary  herein  contained 
notwithstanding  it  is  agreed  that  at  the  end  of  the 
present  period  of  your  services,  and  at  the  end  of 
each  optional  twelve  month  period  hereinafter  pro- 
vided for  in  paragraph  "16"  hereof  where  option  is 
exercised,  you  may,  at  your  election,  under  the  terms 
and  conditions  hereinafter  provided,  call  for  and 
take  an  intervening  period  of  one  (1)  year  as  a  lay- 
off under  suspension  of  this  agreement  to  permit 
your  appearance  on  the  spoken  stage  and  for  your 
performances  of  such  radio  services  as  hereinafter 
permitted,  each  of  which  intervening  periods  shall 
be  classed  and  is  herein  referred  to,  as  a  stage  year. 
If  such  stage  year  is  not  so  taken  by  you  and  there- 
fore does  not  so  intervene,  then  the  procedure  under 
this  contract  shall  be  as  otherwise  provided,  that  is, 
for  illustration,  your  exclusive  services  to  us  for  the 
present  period  ending  October  1,  1939,  shall  be  fol- 
lowed without  break  by  your  services  for  the  first 
optional  period  (if  we  exercise  our  first  option  by 
September  1,  1939) ;  and  if  you  do  not  exercise  your 
right  to  take  the  next  stage  year,  i.e.,  a  year  after 
the  fii'st  optional  period,  then  the  second  optional 
year  under  ''16"  shall  follow,  if  we  exercise  that  op- 
tion, and  similarly  for  all  later  years.  But,  for 
illustration,  if  you  elect  to  take  a  stage  year  after 
the  present  term,  then  the  year  from  October  1, 
1939  until  October  1,  1940,  shall  be  classed  as  a  stage 
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year,  and  your  first  optional  year  (if  we  exercise 
that  option)  shall  tlien  begin  October  1,  1940  in 
place  of  October  1,  1939.  Your  failure  to  ask  for 
any  stage  year,  does  not  debar  you  from  asking-  foi- 
the  next  stage  year  to  which  you  may  be  entitled,  for 
you  have  the  right  to  insert  an  intervening  year,  as 
a  stage  year,  after  each  picture,  and  we  use  the  term 
picture  year  to  mark  and  distinguish  the  present 
term  (which  is  called  a  picture  year  though  slightly 
less  than  full  year),  and  the  optional  terms  of  one 
(1)  year  each  under  paragi-aph  ''16",  from  your 
intervening  stage  years. 

But  we  may,  under  the  conditions  and  contin- 
gencies herein  provided,  be  entitled  to  secure  your 
services  during  a  stage  year,  and  in  that  case  such 
services  are  in  addition  to  your  services  to  us  during 
the  picture  years. 

To  entitle  you  to  any  stage  year,  you  must  give  us 
written  notice  requesting  such,  not  later  than  the 
first  day  of  August  preceding  the  commencement  of 
the  stage  year  requested,  that  is,  if  you  should  wish 
to  have  October  1,  1939  to  October  1,  1940  as  a  stage 
year,  this  notice  must  be  given  us  by  August  1,  1939. 
It  is  particularly  agreed  however,  that  we  always 
have  the  right  before  we  release  you  for  a  stage 
year,  fully  to  complete  your  services  upon  any  mo- 
tion picture  as  to  which  you  are  then  working  or 
cast  (and  this  shall  be  classed  as  services  in  your 
picture  year  in  which  the  picture  was  begun)  except 
we  cannot  exercise  this  right  of  completion  unless  we 


68  William  R.  Wallace,  Jr.,  vs. 

Petitioners  Exhibit  No.  1 — (Continued) 
have  begun  your  services  ui)on  that  particular  pic- 
ture by  September  15th  of  that  yeai*.  Subject  to  the 
foregoing,  we  must,  after  so  receiving  your  notice 
that  you  are  taking  an  intervening  stage  year,  ar- 
range to  let  you  leave  us  at  the  beginning  of  your 
stage  year,  to  wit,  by  October  1st.  To  illustrate,  if 
you  should  notify  us  August  1,  1939  that  you  desire 
to  have  October  1,  1939  to  October  1,  1940  as  a  stage 
year,  then  we  must  release  you  on  October  1,  1939, 
except  we  could  hold  you  over  until  we  had  com- 
pleted your  services  on  any  pictures  in  which  your 
services  had  begun  prior  to  September  16,  1939. 
And  we  can  so  hold  you  over  regardless  of  whether 
we  have,  or  have  not,  exercised  our  next  optional 
period  (for  the  next  picture  year)  under  paragraph 

24.  During  your  picture  years  (this  term  includ- 
ing your  present  term  of  services),  you  are  to  per- 
form no  services  and  make  no  appearances  for  any 
others,  your  services  being  exclusive  to  us  during 
said  period.  During  each  of  your  stage  years,  you 
may  not  perform  any  services  for  others,  or  make 
any  apeparances,  except  as  follows :  appearances  on 
the  spoken  stage,  but  only  in  the  break-in  run  of  a 
J)!  ay,  in  the  New  York  City  run  thereof,  and  in  its 
road  runs  covering  the  "principal"  cities  of  the 
United  States,  that  is,  those  cities  known  in  the 
theatrical  profession  as  the  cities  in  which  first  class 
road  companies  are  accustomed  to  show,  for  you  are 
not  to  appear  on  the  stage  in  any  play  in  cities  other 
than  cities  of  this  class,  except  in  break-in  rims. 
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You  may  also,  in  such  stage  years  (except  during 
the  remainder  of  such  a  year  after  you  are  recalled 
and  eni])loyed  by  us  in  i)icture  work)  give  not  to 
exceed  six  (6)  individual  broadcasts  in  each  stage 
year,  and  by  individual  broadcasts  is  meant  l)road- 
casts  where  you  are  a  guest  performer  and  not  a 
regular  member  of  the  program,  and  you  may  not 
appear  more  than  twice  as  such  guest  performer  on 
any  one  program  in  any  stage  year,  provided,  you 
are  never  to  appear  on  any  radio  program  which 
publicises  any  motion  picture  of  any  other  motion 
picture  company. 

25.  During  your  stage  year,  the  following  is  the 
procedure  as  to  our  right  of  recall :  You  are  to 
notify  us  when  you  obtain  a  role,  and  if  you  do  not 
so  obtain  a  role  and  so  give  us  notice  thereof  that 
you  are  available  to  us  within  ninety  (90)  days  from 
the  time  you  leave  our  Studios  for  such  stage  yeai', 
then  we  have  the  option  at  any  time  thereafter  in 
that  stage  year  (October  1st  to  October  1st)  to  re- 
call you  (i.e.  again  to  take  your  services)  by  giving 
you  at  least  one  weeks  prior  written  notice  which 
must  be  given  not  later  than  thirty  (30)  days  after 
the  date  you  are  available,  so  to  return  to  us,  at  a 
date  set  forth  in  such  notice,  which  date  must  not  be 
later  than  sixty  (60)  days  from  the  date  you  are  so 
available,  and  you  agree  so  then  to  return  to  us  and 
continue  your  services  with  us  for  the  full  remainder 
of  such  stage  year.  If  we  do  not  exercise  this  op- 
tion, it  does  not  effect  our  ri^ht  to  go  on  with  vour 
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services  for  the  next  picture  year,  for  which  we  have 
exercised  option. 

If  within  tlie  ninety  (90)  day  period  above  pro- 
vided, you  so  obtain  a  role  in  a  stage  play  and  so 
notify  us,  then  you  agree  to  give  us  as  early  notice 
as  practical,  of  the  date  your  services  in  this  play 
will  end,  and  such  notice  must  be  given  to  us  in  any 
event  not  later  than  two  (2)  days  after  you  receive 
your  notice  advising  you  of  the  date  of  closing  of 
such  play,  and  then  we  have  the  option  during  the 
remainder  of  such  stage  year,  to  recall  your  services 
at  a  date  therein  to  be  set  by  us  in  such  notice,  which 
date  shall  not  be  earlier  than  one  week  after  the 
date  you  have  so  informed  us  your  services  in  the 
play  will  end,  and  not  later  than  sixty  (60)  days 
after  our  giving  you  said  notice  of  recall. 

26.  Upon  your  return  to  us  in  a  stage  year  by 
reason  of  our  exercising  either  of  the  above  options 
during  such  stage  year  (i.e.  your  failing  to  obtain 
a  role  within  ninety  (90)  days,  or  by  reason  of  the 
closing  of  a  play  in  which  you  appear  before  the  end 
of  that  stage  year),  then  we  have  your  services 
under  the  terms  of  this  contract,  for  the  remainder 
of  your  stage  year,  and  these  services  shall  be  in 
addition  to  and  not  affect  our  rights  to  your  services 
(if  we  exercise  options)  under  the  optional  periods 
(picture  years)  for  the  full  periods  of  twelve  (12) 
months  each  and  at  the  rate  of  compensation  therein 
provided.  Beginning  with  your  return  to  us  in  such 
a  stage  year,  we  then  must  pay  you  for  your  services 
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to  us  hereunder  for  the  remainder  of  such  stage  year 
(provided,  of  course,  that  we  have  had  your  services 
for  the  full  period  of  the  preceding  picture  year,  and 
there  are  no  defaults  on  your  part  or  inability  to 
perform  which  would  entitle  us  to  your  additional 
services  at  the  prior  rate  of  compensation,  for  in 
such  cases  we  can  use  you  at  the  former  rate  for  a 
period  corresponding  to  such  default  or  disability) 
at  the  same  rate  as  is  provided  for  in  your  next  pic- 
ture year,  and  provided  you  keep  your  obligations 
and  are  ready,  able  and  willing  to  so  render  your 
services  to  us,  we  then  guarantee  you  compensation 
for  the  remainder  of  your  stage  year  (at  this  rate) 
for  40/52  of  the  said  remaining  period  of  your  said 
stage  year.  For  illustration,  should  you  render 
your  services  fully  during  the  present  term  but  take 
as  a  stage  year,  October  1,  1939  to  October  1,  1940, 
and  we  (having  a  right  so  to  do)  recall  you  as  of 
April  1,  1940,  we  must  pay  you  at  the  rate  of 
Twenty-five  hundred  ($2500)  Dollars  per  week,  for 
your  services  rendered  betw^een  April  1,  1940  and 
October  1,  1940,  and  we  guarantee  you  for  this  six 
(6)  months  i3eriod  a  total  tw^enty  (20)  weeks  com- 
pensation, but  could  lay  you  off  wdthout  pay  for  the 
remaining  weeks,  or  use  you  for  some  or  all  of  the 
remaining  weeks  for  this  same  rate  of  compensation. 
In  the  illustration  above,  you  then  could  not  take 
as  a  stage  year  October  1,  1940  to  October  1,  1941, 
for  that  would  be  reserved  to  us  as  your  first  oi)- 
tional  period  (picture  year). 
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27.  You  agree  that  you  will  not  in  any  event  en- 
ter into  any  commitments,  or  contracts  for  your 
services  to  others,  for  or  during  any  stage  years, 
Avhich  could  prevent  your  return  to  us  at  the  end  of 
that  stage  year,  (i.e.  October  1st),  as  in  every  in- 
stance we  have  absolute  right  to  your  services  for 
a  full  picture  year  immediately  upon  the  conclusion 
of  any  stage  year  and  you  agree  in  any  event  and 
without  notice  to  report  at  our  studios  ready,  able 
and  willing  to  perform  your  services  on  October  1st 
of  each  picture  year  as  to  which  we  have  exercised 
our  option. 

28.  It  is  understood  and  agreed  that  we  may  not 
use  you  hereunder  in  more  than  five  (5)  motion  pic- 
tures during  any  year,  October  1st  to  October  1st, 
(stage  or  picture  year),  a  picture  to  count  in  the 
year  in  w^hich  your  actual  services  therein  begin,  for 
by  this  we  mean  we  are  not  to  begin  your  actual 
services  in  more  than  five  (5)  pictures  (foreign  ver- 
sions of  a  picture  are  included  as  part  of  the  picture 
and  shall  not  be  deemed  separate  pictures)  in  any 
year  (October  1st  to  October  1st),  except  that  if  we 
begin  your  actual  services  in  a  picture,  and  you  are 
taken  out  within  two  (2)  weeks  after  you  so  begin 
your  services,  said  picture  is  not  to  count  as  one  of 
the  five  (5)  pictures  in  which  you  have  rendered 
your  services. 

29.  The  following  shall  supplement  printed  "5" 
hereof:  If  we  request,  you  will  also  render  your 
services  to  us  hereunder  in  the  recording,  broadcast- 
ing  and/or   transmission    of   your    likeness,    voice 
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and/or  otlier  sound  effects  by  radio,  but  it  is  agreed 
that  you  si i all  be  required  so  to  broadcast  only  once 
with  respect  to  or  on  a  program  for  the  publicity 
of  any  photoplay  in  which  you  shall  appear,  and  we 
may  not  compel  you  to  broadcast  otherwise  for  us, 
and  each  broadcast  shall  be  from  the  place  or  vi- 
cinity where  you  shall  be  at  the  time.  It  is  further 
agreed  that  nothing  contained  in  said  paragraph 
*'5"  hereof,  shall  prevent  the  use  of  your  name  and 
likeness  by  yourself  or  others  in  connection  with 
stage  productions  or  radio  performances  in  which 
you  appear  in  your  stage  years  as  permitted  herein, 
or  in  connection  with  dress  designing  permitted 
under  "36"  hereof. 

30.  It  is  understood  and  agreed  that  during  each 
stage  year,  if  you  elect  to  take  same,  this  agreement 
is  in  every  way  extended  and  every  period,  term  and 
provision  pertaining  to  the  time  element  is  corre- 
spondingly postponed,  and  during  each  such  stage 
year  you  are,  of  course,  to  receive  no  compensation 
from  us,  except  if  we  recall  and  employ  you  as  above 
provided. 

31.  In  addition  any  other  provisions  of  restric- 
tion herein,  so  long  as  your  services  are  engaged 
imder  your  options  to  us  or  otherwise  hereunder,  or 
we  have  options  which  we  may  still  exercise,  it  is 
understood  and  agreed  that  you  will  not  at  any  time, 
either  for  yourself  or  for  others,  perform  any  serv- 
ices of  any  kind  in  or  in  connection  with  motion 
pictures  or  television,  for  your  said  motion  picture 
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and  television  services  are  to  be  exclusive  to  us,  and 
as  to  the  present  term  and  the  periods  under  which 
you  are  actually  engaged  to  us  under  the  options, 
or  for  remainders  of  stage  years,  your  employment 
and  services  are  exclusive  to  us  in  every  respect. 

32.  With  respect  to  each  of  your  picture  years 
(including  the  present  period)  we  agree  that  you 
will  receive  at  least  one  lay-off  of  at  least  six  (6) 
consecutive  weeks,  provided,  however,  that  we  may 
recall  you  during  such  or  any  lay-off  period,  for  re- 
takes and  added  scenes,  and  further  provided,  how- 
ever, that  if  you  have  not  had  such  a  six  weeks  lay- 
off in  a  picture  year,  and  there  remains  insufficient 
time  at  its  end  to  lay  you  off  for  a  period  of  at  least 
six  (6)  consecutive  weeks,  we  may  in  such  case  com- 
ply with  the  above  by  laying  you  off  for  the  remain- 
ing unexpired  balance  of  such  term,  even  though 
such  unexpired  balance  is  less  than  six  (6)  weeks, 
but  in  such  case,  if  you  do  not  take  a  stage  year  and 
a  picture  year  immediately  follows,  your  lay-off  is  to 
continue  into  that  next  picture  year  sufficiently  to 
give  you  your  full  six  (6)  weeks  of  lay-off. 

33.  In  connection  with  printed  paragraph  "7",  it 
is  agreed  that  you  are  to  receive  first  featured  fe- 
male billing  on  all  positive  prints  of  photoplays  pro- 
duced by  us  in  which  you  appear.  And  you  are  to 
have  similar  billing  on  all  printed  advertising  issued 
by  us  of  photoplays  in  which  you  so  appear  if  any 
other  featured  players  are  therein  billed.  You  un- 
derstand we  may  advertise  or  jjublicize  a  picture  in 
which  you  ai)pear,  merely  by  name,  or  may  mention 
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only  th(»  name  of  the  picture,  or  the  name  and  the 
stars  and/or  director  and  may  omit  your  billing  on 
such  advertising  if  we  do  not  mention  any  otlier  fea- 
tured players.  If  at  the  commencement  of  your 
services  hereunder  you  appear  in  the  motion  picture 
photoplay,  now  tentatively  entitled  "I  Take  This 
Woman",  we  agree  in  this  particular  instance  only, 
to  give  you  such  featured  billing  on  the  positive 
prints  and  advertising  issued  by  us  of  such  photo- 
play which  will  be  at  least  seventy-five  i)ercent 
(75%)  in  height  of  type  of  that  of  the  type  we  use 
to  bill  on  such  prints  our  stars  Spencer  Tracy  or 
Hedy  LaMarr. 

34.  If  this  contract  is  suspended  or  we  refuse 
(with  legal  right  so  to  do)  to  pay  you  compensation 
pursuant  to  any  right  we  may  have  under  said  con- 
tract or  by  law,  by  reason  of  your  failure,  refusal  or 
neglect  to  perform  the  terms  and  conditions  of  this 
contract  on  your  part  to  be  performed,  then  we  shall 
have  the  right,  at  our  option,  to  extend  the  period  of 
employment  during  which  supension  and/or  refusal 
to  pay  occurs  for  a  period  of  time  equivalent  to  the 
duration  of  the  suspension  and /or  of  the  refusal  to 
pay,  which  right  may  be  exercised  by  us  in  notice  in 
writing  served  upon  you  not  later  than  one  week 
after  the  expiration  of  such  suspension  or  refusal 
to  pay.  Should  we  exercise  the  foregoing  right  of 
extension,  then  the  running  of  the  period  of  employ- 
ment concerned  shall  be  deemed  to  have  been  inter- 
rupted during  the  period  of  the  suspension  or  re- 
fusal to  pay  because  of  which  the  extension  is  made 
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and  to  have  been  resumed  immediately  upon  the 
expiration  of  such  suspension,  or  upon  the  resump- 
tion of  payment  of  compensation,  and  to  continue 
from  and  after  the  date  of  such  resumption  for  a 
period  equal  to  the  unexpired  ])ortion  of  the  term  of 
period  concerned  at  the  time  of  the  commencement 
of  such  suspension  or  refusal  to  pay,  subject  to  sub- 
sequent extension  or  termination  for  proper  cause. 
In  the  event  of  such  suspension  or  extension  by  rea- 
son of  your  failure  or  refusal  or  neglect  to  perform 
the  terms  and  conditions  of  the  terms  of  this  con- 
tract on  your  part  to  be  performed,  you  now  agree 
to  waive  the  dates  of  the  picture  and  stage  years  so 
that  we  may  have  the  right  to  extend  such  for  a 
period  equal  to  such  suspension  and/or  refusal  to 
pay  compensation,  and  similarly  the  dates  for  the 
exercise  of  any  subsequent  options  and  the  dates  for 
commencement  of  any  period  or  periods  of  employ- 
ment following  the  period  extended  shall  be  post- 
poned accordingly.  In  the  event  of  your  failure, 
refusal  or  neglect  to  return  to  our  Studios  for  your 
services  herein  after  we  have  given  you  notice  re- 
calling you  during  any  stage  year,  in  addition  to 
any  other  rights  we  may  have  hereunder,  or  in  law 
or  in  equity,  we  shall  have,  at  out-  election,  either 
the  right  to  terminate  this  agreement,  or  require 
you  to  perform  your  services  for  the  next  two  (2) 
picture  years  consecutively,  in  which  case,  by  reason 
of  such  default  you  agree  to  give  up  your  next  fol- 
lowing right  to  take  a  stage  year  and  in  such  case 
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(without  limiting-  any  of  the  foi'egoin^)  dates  of 
exercise  of  our  options  arc  postponed  accordingly. 
If  any  suspension  is  caused  by  any  reason  other 
than  your  wilful  failure,  or  your  refusal  or  your 
neglect,  then  such  suspension  shall  not  affect  the 
(October  1-October  1)  periods,  except  that  if  we  are 
entitled  to  any  extension  of  period  by  reason  thereof, 
you  agree  to  cut  short  your  next  following  stage 
year,  so  that  we  may  have  your  services  before  the 
end  of  such  stage  year  for  a  period  prior  to  the  be- 
ginning of  the  next  picture  year,  equal  to  such  sus- 
pension or  extension,  and  at  the  same  rate  of  com- 
pensation as  you  received  during  the  period  during 
which  such  suspension  occurred. 

35.  It  is  agreed  that^  if  on  or  after  October  1, 
1940,  we  deem  it  necessary  or  advisable  that  you 
execute  a  new^  agreement  of  employment  with  us 
on  the  same  terms  and  conditions  as  herein  pro- 
vided, commencing  as  of  date  of  such  new  contract 
and  providing  for  the  balance  of  the  continuance 
(and  options)  of  this  contract,  you  now  hereby  agree 
to  execute  such  new  agreement.  And  in  any  event, 
you  agree  that  your  failure,  neglect  or  refusal  to 
execute  such  new  agreement  shall  not  affect  our 
right  to  your  services  under  this  agreement  for  the 
full  period  and  as  and  vdien  required  by  us. 

36.  You  may,  notwithstanding  an\i:hmg  herein 
contained,  and  at  all  times,  continue  to  render  your 
services  as  heretofore  in  the  use  of  your  name  and 
likeness  in  connection  with  the  designing  of  gowns, 
hats,  gloves,  bags,  shoes  and  ensembles  for  the  better 
class  department  and  specialty  stores  throughout 
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the  United  States,  which  are  now  featured  in  some 
of  the  Fifth  Avenue  shojjs  as  "Ina  Claire  Ensem- 
bles", and  any  compensation  or  royalties  you  may 
receive  therefrom  is  to  be  solely  yours,  provided, 
however,  that  you  now  agree  that  you  will  use  your 
best  efforts  to  see  to  it  that  hereafter  your  name  in 
connection  therewith  shall  be  accompanied  by  appro- 
priate mention  of  your  employment  with  us  or  your 
being  a  featured  player  or  star  of  Metro-Goldwyn- 
Mayer,  and  in  connection  therewith  to  co-operate 
with  our  Publicity  Department,  and  in  no  event 
shall  your  name  or  likeness  be  used  in  connection 
with  the  product  of  any  other  motion  picture  com- 
pany or  any  other  motion  pictures.  We  agree  not 
to  use  your  name  or  likeness  in  any  connection  with 
any  product  competitive  with  those  named  in  the 
publicity  of  pictures  in  which  you  appear,  without 
your  prior  written  consent. 

LOEWS  INCORPORATED 
By   ....  [Signature  Illegible.] .... 
Vice  President 
INA  CLAIRE  (L.S.) 
(INA  CLAIRE) 

[Endorsed] :     T.C.U.S.  Filed  Feb.  1,  1943. 


Judge  Smith:  I  understand  that  you  are  offer- 
ing the  entire  deposition  in  evidence.  That  includes 
both  the  direct  and  cross  examination?  [45] 
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Mr.  Wallace:    That  is  correct,  your  Honor. 
Judge  Smith:    The  deposition  is  received  in  evi- 
dence. 

[I'rinter's  Note:  Deposition  of  Ina  Claire 
Wallace  is  set  out  at  page  102  of  this  printed 
record.] 

Mr.  Wallace :    May  I  be  sworn  ? 
Whereupon, 

WILLIAM  R.  WALLACE,  JR. 

was  called  as  a  witness  for  and  on  behalf  of  the  pe- 
titioners, and  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Ray: 

Q.  Please  state  your  full  name,  please,  Mr.  Wal- 
lace. 

A.     William  R.  Wallace,  Jr. 

Q.  And  you  are  the  petitioner  in  one  of  the  mat- 
ters now  before  this  court  ?  A.     I  am. 

Q.  Will  you  state,  Mr.  Wallace,  how  long  you 
have  lived  in  the  State  of  California? 

A.     Since  1927. 

Q.  And  during  that  period  of  time  what  has 
been  your  occupation? 

A.  I  have  been  a  lawyer  in  the  City  and  County 
of  San  Francisco. 

Q.  During  that  period  of  time  have  you  at  all 
times  [46]  filed  your  income  tax  returns  from  the 
State  of  California  as  a  resident  of  that  State? 

A.     I  have. 
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Q.  During  the  year  1939  you  were  married,  were 
you,  Mr.  Wallace?  A.     I  was. 

Q.     Will  you  state  the  date,  j)lease? 

A.     March  16,  1939. 

Q.     And  where  were  you  married? 

A.     In  Salt  Lake  City,  Utah. 

Q.  When  did  you  return  to  the  City  and  County 
of  San  Fran<?isco  following  your  marriage,  Mr. 
Wallace? 

A.     About  the  1st  of  April. 

Q.  And  following  the  1st  of  April,  1939  where 
did  you  live  in  the  City  and  County  of  San  Fran- 
cisco ? 

A.  Well,  for  a  period  of  about  two  weeks  we 
lived  at  the  Fairmont  Hotel. 

Mr.  Murray:  If  your  Honor  please,  I  object  to 
that  as  being  non-responsive.  I  understand  the 
question  to  be  "Where  did  you  live?''  and  he  is 
saying  where  "we  lived." 

A.  (continuing)  I  will  amend  the  answer.  I 
misunderstood  the  question.  I  lived  at  the  Fair- 
mont Hotel. 

By  Mr.  Ray: 

Q.  Did  Mrs.  Wallace  live  at  the  Fairmont  Hotel 
during  that  time,  Mr.  Wallace?  [47] 

A.     She  did,  yes. 

Q.     And  then  following  that  period? 

A.  Then  I  had  an  apartment  at  the  Cathedral 
Apartments,  an  apartment  I  had  had  for  many 
years. 
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Q.  And  did  Mrs.  Wallace  reside  there  lor  any 
time?  A.     She  did. 

Q.  How  much  of  the  time  that  you  lived  there 
did  she  reside  there? 

A.     She  resided  there  until  about  the  1st  of  May. 

Mr.  Murray:    If  your  Honor  please 

By  Mr.  Ray: 

Q.  And  after  you  left  the  Cathedral  Apartments 
where  did  you  live? 

A.  Well,  I  continued  to  live  at  the  Cathedral 
Apartments  until  the  1st  day  of  September,  1939, 
at  which  time  I  took  a  house  at  1350  Jones  Street 
in  the  City  and  County  of  San  Francisco. 

Q.     And  how  long  did  you  maintain  that? 

A.    At  that  house  for  about  a  year  and  a  half. 

Q.  So  that  during  the  entire  taxable  year  1939 
you  maintained  living  quarters  in  the  City  and 
County  of  San  Francisco,  is  that  correct? 

A.     That  is  correct. 

Q.  And  will  you  state  during  what  period  of  the 
time  after  your  marriage  on  March  16,  1939,  until 
the  end  of  the  [48]  taxable  year  1939  Mrs.  Wallace 
was  physically  present  in  the  City  and  County  of 
San  Francisco,  if  you  can? 

A.  Well,  we  arrived  here  about  the  1st  of  April. 
She  was  here  throughout  that  month.  She  went  back 
to  Los  Angeles  about  the  1st  of  May.  She  remained 
there  until  about  the  1st  of  July.  She  was  here  most 
of  the  month  of  July  and  then  returned  to  Los  An- 
geles. She  then  returned  here  again  about  the  15th 
of  September  and  remained  here  almost  all  the  bal- 
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ance  of  the  year.  I  think  we  left  here  and  went  east 

about  the  15th  of  December,  as  I  recall  it. 

Q.  During  that  period  of  time  you  engaged  in 
the  practice  of  law  in  San  Francisco? 

A.     That  is  correct. 

Q.  During  that  period  of  time,  Mr.  Wallace, 
1939,  did  you  have  any  connection  with  the  work 
of  Mrs.  Wallace  and  her  work  as  a  movie  actress? 

A.     Yes. 

Q.     Will  you  state  what  that  was,  please? 

A.  Well,  during  that  period  there  were  a  num- 
ber of  questions  arose  in  connection  with  her  em- 
ployment. The  ones  in  which  I  had  any  part  were 
the  ones  that  had  anything  to  do  with  the  request 
on  the  part  of  Loew  's.  Inc.  that  she  do  three  motion 
pictures;  discussed  whether  or  not  she  should  do 
those  pictures,  and  decided  that  she  should  not.  I 
consulted  with  her  or  she  with  me  and  we  talked  and 
discussed  [49]  the  matter  with  her  motion  picture 
agent,  and  so  on.  That  is  all  that  I  had  to  do  with 
the  matter  until  after  September.  Then  after  the 
contract  was  over  and  Mrs.  Wallace  returned  here 
there  were  a  number  of  other  offers  to  do  other  mo- 
tion pictures,  which  we  discussed  and  did  not  ac- 
cept, and  then  there  was  another  request  from 
Loew's,  Inc.  to  re-do  a  picture  which  had  previously 
been  made,  and  that  also  we  discussed  and  finally 
decided  not  to  do.  Then  after  September  15th, 
which  was  the  end  of  the  motion  picture  business,  a 
good  many  stage  plays  are  read  and  discussed, 
talked  to  the  various  people  who  had  sent  them  out, 
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who  were  then  engaged   in  the  business  of  trying 
to  arrange  for  a  play  as  distinguished  from  a  mo- 
tion picture  for  that  theatrical  season. 

Q.  At  the  time  of  your  marriage  in  March,  1939, 
were  you  familiar  with  the  contract  that  Mrs.  Wal- 
lace had  with  Loew's,  Inc? 

A.  Well,  I  was  familiar  with  it  in  the  sense  that 
I  had  read  it  over  and  had  discussed  the  matter 
with  her  agent. 

Q.     You  are  a  lawyer,  are  you,  Mr.  Wallace? 

A.     That  is  correct. 

Q.  And  have  been  practicing,  I  believe  you 
stated,  in  California  for  a  number  of  years? 

A.     That's  right.  [50] 

Q.  In  your  examination  of  that  contract  and  in 
your  opinion  as  to  that  contract  as  a  lawyer,  was 
Mrs.  Wallace  on  March  16,  1939,  bound  by  the  terms 
of  that  contract  to  perform  certain  obligations  for 
Loew's,  Inc.? 

Mr.  Murray:  I  object  to  that,  if  your  Honor 
please,  as  calling  for  a  conclusion  of  the  issue  that 
the  Court  has  to  decide. 

Judge  Smith :    The  objection  is  sustained. 

By  Mr.  Ray: 

Q.  You  filed  an  income  tax  return  for  1939,  did 
you,  Mr.  Wallace? 

A.     I  did,  yes, 

Q.  And  Mrs.  Wallace  filed  a  separate  income  tax 
return  for  that  same  year? 

A.     That's  correct. 
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Q.  In  your  income  tax  for  that  year  what  in- 
come did  you  include? 

A.  Well,  I  included  my  separate  income  and  I 
included  the  one-half  of  the  community  income. 

Q.  And  when  you  say  "one-half  of  the  commun- 
ity income*'  you  are  referring  to  the  earnings  of 
you  and  Mrs.  Wallace  during  your  marriage,  each 
of  you;  is  that  correct? 

A.  That's  right.  Both  of  us.  We  took  the  com- 
munity income  as  a  total  and  the  community  ex- 
penses as  a  total,  took  the  community  expenses  from 
the  community  income  and  [51]  returned  one-half 
of  the  balance  on  each  return. 

Q.  In  other  words,  you  took  into  consideration 
in  your  return  the  1939 

Mr.  Murray:  If  your  Honor  please,  I  object  to 
this  leading  so  much.  For  one  thing,  the  returns  are 
available  here  in  court  and  they  will  speak  for  what 
they  contain.  I  object  to  the  leading. 

Judge  Smith:  I  don't  see  that  that  is  leading.  The 
objection  is  overruled. 

By  Mr.  Ray : 

Q.  When  you  prepared  your  return,  Mr.  Wal- 
lace, you  intended  to  take  one-half  of  the  expenses 
which  are  now  at  issue  before  this  court,  is  that 
correct  ? 

A.     I  intended  and  did  take  them  on  my  return. 

Q.  And  in  taking  that  deduction  you  examined 
those  expenses,  did  you? 

A.     That's  correct. 
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Q.  And  in  taking  tlie  expenses  you  took  tlieni  as 
necessaiy  expenses  from  Mrs.  Wallace? 

Mr.  Murray:  I  object  to  that  as  calling  for  the 
conclusion  of  the  witness. 

Mr.  Ray:  Well,  if  your  Honor  please,  I  may 
have  framed  the  question  improperly.  I  simply  want 
to  show  by  this  witness  that  they  were  expenses 
that  were  necessary  wherever  her  residence  was, 
whether  here  or  there,  as  a  [52]  part  of  her  opera- 
tions as  a  movie  actress,  in  his  opinion. 

Judge  Smith:  Well,  I  think  the  objection  is  well 
taken.     I  will  sustain  that  one. 

By  Mr.  Ray: 

Q.  Following  September,  1939,  which  I  believe 
you  stated  was  the  termination  of  Mrs.  Wallace's 
contract,  did  she  have  any  other  theatrical  or  movie 
commitments  diiring  that  year? 

A.     None,  no. 

Mr.  Ray:    I  believe  that's  all. 

Judge  Smith:    Cross  examination. 

Cross  Examination 
By  Mr.  Murray: 

Q.  Mr.  Wallace,  the  expenses  that  we  are  speak- 
ing of  here,  the  nature  of  which  has  been  stipulated, 
of  course,  those  were  the  expenses  of  Mrs.  Wallace 
at  Beverly  Hills  or  Hollywood  or  both,  wherever 
she  was  during  the  period  from  your  marriage  until 
the  termination  of  the  contract  only;  is  that  right? 

A.  Well,  there  were  no  expenses  after  Septem- 
ber 15th.    I  take  it  that  is  the  point. 
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Q.  No,  no.  I  was  really  getting  at  what  expenses 
she  may  have  had  before  that  time. 

A.  I  am  sorry,  Mr.  Murray.  I  didn't  under- 
stand. 

Q.  The  deduction  here  in  question,  which  has  in 
effect  [53]  been  divided  by  Mrs.  Wallace  and  your- 
self on  the  returns,  has  been  for  her  living  expenses 
in  southern  California  for  the  period  from  March 
16th,  the  date  of  your  marriage,  until  the  time  she 
returned  from  there  in  September? 

A.  That  is  right.  I  think  that  is  right,  Mr. 
Murray.  I  think  a  mistake  was  made  in  not  taking 
the  expenses  prior  to  March  16. 

Q.  Yes.  No  expenses  were  taken  from  January 
1  to  March  15th  ? 

A.  No  expenses  were  taken  from  January  1  to 
March  15th.    I  think  that  was  a  mistake. 

Mr.  Murray:    I  think  that  is  all. 

Judge  Smith:     Any  redirect  examination? 

Mr.  Ray:    No. 

(Witness  excused), 

Mr.  Murray:  If  your  Honor  please,  I  offer  as 
respondent's  Exhibit  A  the  Federal  Income  Tax 
return  of  William  R.  Wallace,  Jr.  for  the  year 
1939 ;  the  original  return. 

Judge  Smith:  That  will  be  marked  Respondent's 
Exhibit  A  and  received  in  evidence. 

(Federal  Income  Tax  Return  for  year  1939 
marked  Respondent's  Exhibit  A  and  received 
in  evidence.) 
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SCHEDULE  A. 

Earnings  of  Mrs.  Ina  Claire  Wallace 

after  March    16.   1939,  date  of  her 

marriage: 
Salaries: 

Lowes.  Inc..  M.G.M.  Studio  $52,000.00 

Commissions  on  dresses  and  hats...  248.10 


Total  $52,248.10 

Business  expenses: 

California  Unemployment  Insurance 

tax    $  520.00 

Motion  Picture  Relief  Fund  260.00 

A  5  S  Lyons,  agents'  commissions  2,600.00 
Harold  Friedman,  agent's  commis- 
sions    2.600.00 

Howard    Reinheimer,    attorney,    re 

contracts,    etc 1.039.79 

Val  Home,  secretary  327.50 

Dorothy  Johnson,  studio  maid   625.00 

Business  stationery  and  sundries....  80.64 

Dues — Screen  Actors  Guild  75.00 

American  Federation  of  Ra- 
dio Artists   6.00 

Actors  Equity  10.50 

Treatments,  massage,  reducing,  etc. 

ordered  by  studio  1,327.92 

Wardrobe  for  "Ninotchka"  1.018.11 

Automobile  expenses   (j^) 277.59 

Gifts  to  Director  and  Secretary  63.93 

Household  expenses  in   Los  Ange- 
les    4,630.33 

Total  expenses  15,462.31 

Net  36.785.79 

Community    share,    Mr.    and    Mrs. 

Wallace,   each    18.392.90 

Earnings  of  Mr.  W.  H.  Wallace.  Jr.. 
after  March  16.  1939. 

Distributive  share  Williamson  &  Wal- 
lace. 310  Sansome  St.  (partner- 
ship)       5.732.44 
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Business  expenses: 

Professional    dues    31.50 

Gertrude  Vodvarka,  secretary  237.50 

Total  expenses  269.00 


Net  5,463.44 

Community    share,    Mr.    and    Mrs. 

Wallace,   each   2,731.72 

Earnings  of  W.  R.  Wallace.  Jr.  prior 
to  March  16,  1939 

Distributive  share  Williamson  &  Wal- 
lace    $      897,56 

Business  expense: 

Professional  dues  $        22.00 

Gertrude   Vodvarka    62.50  84.50 

Net  $      813.06 

SCHEDULE  H 

Contributions: 

Community  Chest  of  San  Francisco  50.00 

Taxes  paid                                               For  Fed. Ret.       For  State 

California,  income,  for   1938 761.10 

On  club  dues  35.10                  35.10 

On  admissions  20.00                   20.00 

816.20  55.10 

Item  14 — Interest  on  federal  income  tax  1938 $     .13 

[Endorsed] :     T.C.U.S.  Filed  Feb.  1,  1943. 


Mr.  Murray:  And  as  Respondent's  Exhibit  B, 
the  [54]  Federal  Income  Tax  Return  of  Ina  Claire 
Wallace  for  the  <?alendar  year  1939. 

Judge  Smith :  That  will  be  marked  Respondent 's 
Exhibit  B  and  received  in  evidence. 

(Federal  Income  Tax  Return  referred  to 
marked  Respondent's  Exhibit  B  and  received 
in  evidence.) 
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[Printer's  Note:  Page  3  of  1939  Income  Tax  Re- 
turn of  Ina  Claire  Wallace  is  not  reproduced,  as  it 
is  identical  with  page  3  of  the  1939  Income  Tax  Re- 
turTi  of  William  R.  Wallace,  Jr.  set  out  at  page  89 
of  this  printed  record.] 

SCHEDULE  A 
Earnings  of  Mrs.  Ina  Claire  Wallace 

after  March    16.    1939.  date  of  her 

marriage: 
Salaries: 

Loews.  Inc..  M.G.M.  Studio  $52,000.00 

Commissions  on  dresses  and  hats....  248.10 

Total    $52,248.10 

Business  expenses: 

California  Unemployment  Insurance 

tax  $  520.00 

Motion  Picture  Relief  Fund  260.00 

A  €»  S  Lyons,  agents'  commissions  2.600.00 
Harold  Friedman,  agent's  commis- 
sions    2,600.00 

Howard    Reinheimer.    attorney,    re 

contracts,  etc 1,039.79 

Val  Home,  secretary  327.50 

Dorothy  Johnson.,  studio  maid  625.00 

Business  stationery  and  sundies  80.64 

Dues — Screen  Actors  Guild  75.00 

American  Federation  of  Ra- 
dio Artists 6.00 

Actors  Equity  10.50 

Treatments,  massage,  reducing,  etc., 

ordered  by  studio  1.327.92 

Wardrobe   for    "Ninotchka"    1,018.11 

Automobile  expenses  ()/2)   277.59 

Gifts  to  Director  and  Secretary  ...-  63.93 
Household  expenses  in   Los  Ange- 
les    4.630.33 

Total  expenses  15.462.31 

Net  36,785.79 

Community    share.    Mr.    and    Mrs. 

Wallace,   each   18.392.90 
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Earnings  of  Mr.  W.  R.  Wallace,  Jr. 
after  March  16.  1939 

Distributive  share  Williamson  &  Wal- 
lace    5,732.44 

Business  expenses: 

Professional  dues  31.50 

Gertrude  Vodvarka,  secretary  237.50 

Total   Expenses   269.00 

Net  5,463.44 

Community    share,    Mr.    and    Mrs. 

Wallace,  each  2.731.72 

Earnings  of  Mrs.  Ina  Claire  Wallace 

prior  to  March  16.  1939 
Salaries — Loews  Inc.,  M.G.M.  Studio  $  5,333.33 

Business  expenses: 

California  Unemployment  Insurance 

Tax  53.33 

Motion   Picture  Relief  Fund  11.67 

A  ^  S  Lyons,  agent's  commissions      266.67 

Harold  Friedman,  agent's  commis- 
sion        266.67 

Val  Home,  secretary  100.00 

Dorothy  Johnson,  studio  maid  250.00 

Dues — Screen  Actors  Guild  25.00 

Treatments,  massage,  reducing,  etc., 

ordered  by  studio  88.51 

Automobile  expenses  (3/2)   136.63 

Total  expenses  1,198.47 

Net  4.134.86 
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SCHEDULE  C 

Apartment  at  3  East  69th  St.,  New 
York  City,  under  lease  to  Septem- 
ber   1,    1941,   with   option   to  renew 

Total  rental  received  $  4.050.00 

Deductions: 

Total  rental  paid  $  3,600.00 

To    Mary    Michael,    cleaning    and 

taking  care  of  rent,  etc 42.90 

Window  Cleaning  Co 6.00 

To  Mary  Michael  $10;  $17.50;  $25.        52.00 

Brown,  Wheelock  75.00 

Repairing    holes,    etc.    (Ruby    Ross 

Wood)  21.00 

Lilian  Kerning — cleaning,  etc 27.00 

Window   cleaning   3.60 

Consolidated  Edison  Co 9.10 

N.  Y.  Telephone  Co 9.68 

Renofab  5.50 

Telegrams  to  New  York  40.70 


3.892.98 


Improvements,  etc. 

S.  W.  Esrig— painter 200.00 

Arthur  J.  Lockwood, 

shelving    89.39 

N.  Y.  Tel.  Co.  extensions-     48.35 


337.74 

Aliquot  portion  for  1939  126.65 

Depreciation  of  own  furniture  19.22  4,038.85 


Net  profit 

$        11.15 

SCHEDULE  E 

Depreciation  of  property 

least  at  New 

York  Apartment 

Depreciation 

Item                      Cost 

Date 

to  end  of  vear 

Bookcases $260.00 

Oct.   1939 

5.20 

Carpet    686.00 

" 

13.72 

Shades  15.30 

.30 

19.22 
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SCHEDULE  H 
Contributions  paid: 

European  Film  Fund  $  16.50 

Red  Cross  20.00 

Salvation  Army  10.00 

Screen  Actors  Guild  Benefit  50.00 

Total    96.50 

Interest  Paid: 

On  additional  assessment  Federal  Income  Taxes  for 

1937   3.44 

Taxes  Paid: 

New  York,  income  for  1938  $    884.50 

California,         "         "      1938  125.86 

Total    $1,010.36 

Bad  Debts: 

Mme.  Chevet,  loaned  in  1938  500.00 

Mrs.  H.  H.  DeMoll,  Washington,  D.C 

loaned  in  1938  200.00 

Total    $    700.00 

[Endorsed] :     T.C.U.S.  Filed  Feb.  1,  1943. 


Mr.  Murray :  And  may  the  respondent  have  per- 
mission to  have  these  returns  withdrawn  in  Wash- 
ington and  photostated  and  replaced  with  photo- 
static copies? 

Judge  Smith:    Yes,  indeed. 

Mr.  Murray:    That's  all. 

Mr.  Ray:  May  we  have  the  usual  time  to  file 
briefs,  your  Honor. 

Judge  Smith:  Yes.  I  think  probably  they  had 
better  be  filed  concurrently.  Each  party  may  have 
until  March  20th  for  the  filing  of  a  brief.  Briefs 
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will  be  servc^d  upon  opposing  counsel  and  ea<ih 
party  may  liave  until  April  5th  for  the  filing  of  re- 
ply. 

Mr.  Murray:  If  your  Honor  please,  when  you 
say  copies  will  be  served  on  the  opposing  counsel 
do  you  mean  by  the  Board  or  do  you  mean  by  us? 

Judge  Smith :  They  will  be  served  by  the  Board 
unless  you  wish  to  serve  them  yourselves. 

Mr.  Murray:  Yes.  I  wanted  to  point  out  that 
the  briefs  that  we  write  here  are  not  final.  When 
we  ship  them  [55]  to  Washington  they  are  re- 
viewed. Therefore  I  couldn't  serve  them  with  a 
copy  that  I  know  will  be  filed. 

Judge  Smith:    The  Board  will  serve  them. 

Mr.  Murray:    Yes,  all  right. 

Mr.  Wallace:  Your  Honor,  then  I  suggest  this: 
that  I  think  your  Honor  has  set  March  20ih  as  the 
date  for  the  original  briefs  and  April  5th  for  the  re- 
ply. I  think  that  narrow  space  of  time  there,  with 
the  present  mail  service,  is  such  that  we  should 
probably  have  a  few  days  after  that  date. 

Judge  Smith:  All  right.  I  will  give  yon  until 
April  15th  for  the  filing  of  a  reply. 

Mr.  Wallace :    Thank  you,  your  Honor. 
(Hearing  concluded.) 

[Endorsed]:     T.  C.  U.  S.    Filed  Feb.  17,  1943. 

[56] 
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Before  the  Tax  Court  of  the  United  States 
Docket  No.  110143 
In  the  Matter  of 

WILLIAM  R.  WALLACE,  Jr., 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent, 
and 

Docket  No.  110144 

In  the  Matter  of 

INA  CLAIRE  WALLACE, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DEPOSITION  OF  INA  CLAIRE  WALLACE 

Pursuant  to  oral  stipulation,  and  on  Tuesday, 
the  26th  day  of  January,  1943,  at  the  hour  of  2 :00 
o'clock  p.  m.  thereof,  at  the  offices  of  Williamson 
&  Wallace,  Suite  1100,  310  Sansome  Street,  San 
Francisco,  California,  before  me,  Amy  B.  Town- 
send,  a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  per- 
sonally appeared 
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INA  CLAIRE  WALLACE  [59] 

one  <^f  the  petitioners  herein,  who,  being  by  me 
first  duly  sworn,  was  thereupon  examined  and  in- 
ter roj^a  ted  in  said  cause. 

Appearances : 
William  R.  Wallace,  Jr.,  Esq.,  310  Sansome  Street, 
San  Francisco,  California,  appearing  on  behalf 
of  Petitioners. 

Arthur  L.  Murray,  (Honorable  J.  P.  Wenchel,  Chief 
Counsel,  Bureau  of  Internal  Revenue),  appear- 
ing on  behalf  of  the  Commissioner  of  Internal 
Revenue,  Respondent. 


Mr.  Wallacee:  It  is  understood  that  Mrs.  Wal- 
lace is  called  as  a  witness  for  the  Petitioners  in 
Docket  No.  110143  and  Docket  No.  110144,  which 
cases  have  been  consolidated  for  hearing. 

Mr.  Murray:    Yes.    Off  the  record. 
(Remarks  off  the  record.) 

Mr.  Wallace:  I  will  ask  the  Notary  Public  to 
swear  the  witness. 


INA  CLAIRE  WALLACE, 

being  first  duly  sworn  b}^  the  Notary  Public  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  was  interrogated  and  testified  as  follows: 
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(Deposition  of  Ina  Claire  Wallace.) 

Direct  Examination 
By  Mr.  Wallace: 

Q.  Mrs.  Wallace,  you  are  one  of  the  Petitioners 
in  this  matter  before  the  Tax  Court  of  the  United 
States?  [60]  A.    Yes. 

Q  Were  you  and  the  Petitioner,  William  R. 
Wallace,  Jr.,  married  on  the  16th  day  of  March, 
1939?  A.     Yes. 

Q.  Have  you  and  the  Petitioner,  William  R. 
Wallace,  Jr.,  ever  since  been  husband  and  wife? 

A.     Yes. 

Q.     Prior  to  the  year  1939  where  did  you  live? 

A.     New  York  City. 

Mr.  Murray:    Off  the  record. 
(Remarks  off  the  record.) 

By  Mr.  Wallace: 

Q.     What  is  your  profession?  A.     Actress. 

Q.  Was  that  your  profession  during  the  year 
1939?  A.     Yes. 

Q.  And  had  it  been  for  several  years  prior 
thereto?  A.     Yes;  several. 

Q.  In  the  course  of  your  professional  activity 
you  appeared  in  a  large  number  of  plays  in  various 
cities  in  America  and  in  England? 

A.     Yes. 

Q.  After  your  marriage  on  March  16,  1939,  will 
you  state  where  you  actually  resided  during  the 
balance  of  that  year? 

Mr.  Murray:  I  would  like  to  object  to  that  as 
calling  [61]  for  a  conclusion  of  the  issue. 
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That  is  just  for  the  record.  Now,  you  may  an- 
swer. 

By  Mr.  Wallace: 

Q.  Start  from  March  16,  1939,  and  state  where 
you  were  actually  residing,  where  you  were,  in  other 
words,  what  cities  and  places  you  were  in  during 
the  balance  of  the  year  1939. 

A.     I  lived  in  San  Francisco. 

Q.     Were  you  in  San  Francisco  all  the  time*? 

A.     No. 

Q.  Will  you  teU  us,  starting  from  March  16, 
where  you  were  on  March  16? 

A.     I  was  in  Salt  Lake  City,  as  I  remember. 

Q.     Then  where  did  you  go? 

A.  Then  I  went  to  La  Quinta,  California,  on  my 
honeymoon.  Then  I  came  to  San  Francisc(^  for,  I 
should  think,  four  or  six  weeks.  I  don't  remember 
exactly  how  long  I  was  here. 

Q.  Then  after  you  had  come  back  to  San  Fran- 
cisco where  did  3^ou  next  go? 

A.     Back  to  Beverly  Hills. 

Q.     About  when  did  you  arrive  in  Beverly  HiUs? 

A.     You  mean  that  particular  time? 

Q.     That  is  right. 

A.  I  should  think  it  must  have  been  around  the 
first  of  May,  as  I  remember.  I  was  to  appear  in  a 
picture  which  had  already  started.  I  think  the  pic- 
ture started  (ground  the  first  [62]  of  May.  I  do  not 
remember  exactly  what  time  I  got  there  because  I 
didn't  start  with  the  beginning  of  the  picture,  didn't 
start  to  work  with  the  beginning  of  the  picture. 
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Q.  Then  from  the  first  of  May,  how  long  did 
you  remain  in  Beverly  Hills? 

A.     You  mean  continuously? 

Q.     Continuously,  yes. 

A.  I  broke  it  sometime  during  the  taking  of  the 
picture  and  came  up  to  San  Francisco  for  a  couple 
of  weeks.  I  think  it  was  around  in  July,  something 
like  that,  in  the  middle  of  the  taking  of  the  picture. 
I  had  a  few  weeks  off  and  I  went  up  to  San  Fran- 
cisco. Then  I  went  back  again  and  stayed  until 
September,  about  the  IStli  of  September,  I  should 
think,  because  I  know  I  left  the  house  a  few  days 
before  the  end  of  the  lease  was  up.  The  contract 
was  up  at  the  same  time,  just  about  that  period. 
The  15th  of  September,  I  think,  was  the  date. 

Q.     Did  you  have  a  house  in  Beverly  Hills? 

A.     Yes. 

Q.  Was  that  house  located  at  1711  Tropical  Ave- 
nue ?  A.     Yes. 

Q.     In  Beverly  Hills?  A.     Yes. 

Q.  After  September  15,  and  until  the  end  of  the 
year,  December  31,  1939,  where  were  you? 

A.     In  San  Francisco. 

Q.  Since  December  31,  1939,  have  you  lived  in 
San  [63]  Francisco? 

A.     Yes. 

Q.     And  you  now  live  in  San  Francisco? 

A.     Yes. 

Q.  Now,  after  you  came  to  San  Francisco  in 
the  early  part  of  Sejjtember,  1939,  were  you,  be- 
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tween  the  period  of  September  and  the  end  of  1939, 

engaged  in  any  professional  activity? 

A.     You  mean  was  I  a^^ting?    I  wasn't  acting. 

Q.     You  were  not  acting? 

A.  No.  I  was  reading  j)lays  in  connection  with 
my  professional  activity. 

Q.  Will  you  explain  a  little  bit  more  what  you 
were  doing  in  connection  with  the  reading  of  plays? 

A.  I  don't  know  quite  what  you  mean.  I  was 
reading  plays,  sending  wires,  and  making  long  dis- 
tance telephone  calls  in  connection  with  them. 

Q.  Let  us  assume  that  the  Judge  doesn't  know 
anything  about  the  theatrical  profession.  Will  you 
explain  the  process  of  getting  a  play,  that  is,  what 
do  you  do,  or  what  did  you  do  during  that  period? 

A.     You  just  read  plays. 

Q.     Where  do  your  plays  come  from? 

A.     New  York  City. 

Q.     Who  sends  them? 

A.     Agents,  managers,  authors,  friends.  [64] 

Q.     What  do  you  do  in  connection  with  them? 

A.  You  read  them,  then  you  discuss  them,  and 
return  them  at  great  expense.  They  never  enclose 
stamped  envelopes  for  them.  You  send  telegrams, 
you  write  letters,  you  talk  and  talk  and  talk,  make 
long  distance  telephone  calls,  and  what  not. 

Is  that  what  you  w^ant  to  know? 

Q.  Yes.  Were  you  in  communication  wdth  and 
did  you  send  telegrams  and  talk  on  the  long  distance 
telephone  with  theatrical  agents  and  managers  in 
New  York  during  that  period? 


108  William  B.  Wallace,  Jr.,  vs. 

(Deposition  of  Ina  Claire  Wallace.) 

A.     Yes;  certainly. 

Q.  Did  your  husband  have  anything  to  do  with 
the  reading  of  those  plays? 

A.     Yes,  he  did. 

Q.     What  did  he  have  to  do  with  it  ? 

A.  He  read,  poor  man,  and  talked  and  helped  a 
great  deal,  I  must  say. 

Q.  At  the  time  of  your  marriage — and  just  an- 
swer this  question  "Yes"  or  "No" — was  there  any 
agreement  made  between  you  and  your  husband  as 
to  where  you  should  reside? 

A.     Was  there  an  agreement  made  ? 

Q.    Yes.  A.     Yes. 

Q.  What  was  that  agreement — where  were  you 
to  reside? 

A.     We  were  to  reside  in  San  Francisco. 

Mr.  Wallace :    Off  the  record. 

(Remarks  off  the  record.)  [65] 

By  Mr.  Wallace: 

Q.  Mrs.  Wallace,  I  think  you  testified  you 
started  making  a  picture  for  Loew's,  Inc.  in  Bever- 
ly Hills  about  the  first  of  May,  1939? 

A.  Yes.  I  think  the  picture  started  just  about 
then.  I  don't  think  I  started  to  work  for  a  couple 
of  weeks.  I  don't  know  exactly  when  it  was,  but 
I  went  down  there  just  about  that  time. 

Q.  About  when  did  that  picture  end,  the  mak- 
ing of  that  picture? 

A.  I  should  think  about  the  last  of  August  or 
the  first  of  September.     I  think  by  the  time  re- 
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takes  were  taken  it  went  into  September,  right  at 

the  finish  of  summer.     I   might  have  had   a  week 

off. 

Q.  Did  yon  make  any  other  motion  })icture  from 
the  period,  March  16  to  December  31,  19391? 

A.  No;  just  one  picture.  It  is  a  very  fluid 
business.  They  never  start  when  they  say  they  are 
going  to  start,  and  they  never  tinish  when  they 
think  they  are  going  to  tinish. 

Q.  Now,  coming  back  to  the  agreement  with 
Loew's,  Inc.,  during  the  year  1939  and  prior  to 
your  marriage  did  you  make  any  other  picture? 

A.  I  did  make  a  picture,  but  it  never  was 
finished. 

Q.     Will  you  explain  a  little  bit  what  you  mean? 

A.  They  asked,  as  a  special  favor  of  me,  if  I 
would  do  it.  They  had  made  the  contract  from  an 
earlier  date,  which  was  [66]  necessary  because  they 
didn't  know  when  the  picture  they  wanted  me  for 
would  be  started,  and  to  run  later  so  they  would 
have  me  under  contract  during  that  period.  In 
that  way  they  could  start  any  date  they  wanted  to. 
In  the  meantime,  they  didn't  start  as  soon  as  they 
thought  they  would,  and  asked  me  to  do  this  other 
picture  to  help  them  out,  which  I  agreed  to  do  and 
did  do.  However,  the  picture  was  never  released 
with  me  in  it.  They  put  it  on  the  shelf.  I  don't 
know  as  that  is  of  any  interest  to  you.  That  is  my 
story  and  it  has  nothing  to  do  with  this  case.  I 
did  work  for  them  for  a  few  weeks  at  their  re- 
quest. 
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Q.     When  was  that? 

A.  I  don't  know  whether  that  was  the  last  of 
November,  beginning  the  last  of  November  or  De- 
cember, but  it  was  around  then.  I  either  started 
in  November  or  the  first  of  December.  I  don't 
really  remember. 

Q.     Of  1938?  A.     Yes. 

Q.     How  long  were  you  working  in  that  picture  ? 

A.     I  think  about  six  weeks;  five  or  six  weeks. 

Q.  That  would  take  it  uj)  to  the  first  part  of 
January?  A.     Yes. 

Q.  Then  from  the  first  part  of  January,  1939, 
until  May  you  were  not  engaged  in  the  making  of 
any  picture?  A.     No. 

Q.  Now,  during  the  period  from  the  end  of 
that  picture  [67]  in  January  until  your  marriage 
where  were  you?  A.     In  Beverly  Hills. 

Q.     All  the  time? 

A.  No.  I  was  in  San  Francisco  part  of  the 
time. 

Q.  How  much  of  the  time  were  you  in  San 
Francisco  ? 

A.  There  was  a  period  of  about  four  or  five 
weeks — and  time  in  between  I  was  here  too — when 
I  was  here,  but  not  constantly.  I  came  up,  and 
went  back,  and  came  up  again. 

Q.  Now,  going  back  to  Beverly  Hills,  during 
the  period  of  the  whole  year,  1939,  you  rented  two 
houses  ?  A.     Yes. 

Q.  You  testified  as  to  one  house,  the  house  that 
was  rented?  A.     In  March;  yes. 
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Q.  And  prior  thereto  you  had  rented  another 
house?  A.     Yes. 

Q.  Mrs.  Wallace,  will  you  tell  us,  during  the 
year  1939  and  after  your  marriage,  whether  or  not 
you  discussed  your  husband's  business  witli  him? 

A.     Yes,  I  did. 

Q.  Did  you  discuss  your  professional  activities 
with  him?  A.    Yes. 

Q.  Mrs.  Wallace,  I  hand  you  a  photostatic  copy 
of  a  document  and  ask  you,  first,  if  this  signature 
that  is  written  under  the  word  "Accepted"  is  your 
signature?  [68] 

A.     (Examining  document  and  signature)  Yes. 

Q.  I  call  your  attention  also  to  a  rider  attached 
to  it.     Does  that  also  bear  your  signature? 

A.     (Examining  rider  and  signature)  Yes. 

Q.  Does  this  document  purport  to  be  your 
agreement  with  Loew's,  Inc.?  A.     Yes. 

Mr.  Murray:     Off  the  record. 
(Remarks  off  the  record.) 

Mr.  Wallace:  I  will  offer  this  photostatic  copy 
of  the  contract  as  Petitioner's  Exhibit  No.  1. 

(The  document  above  referred  to  was  offered 
in  evidence  and  marked  for  identification  as 
Petitioner's  Exhibit  No.  1). 

[Printer's  Note:  Petitioner's  Exhibit  No.  1 
is  set  out  at  page  46  of  this  printed  Record.] 

Mr.  Wallace:  It  is  agreed  between  counsel  for 
both  parties  that  this  exhibit,  Petitioner's  Exhibit 
No.  1,  may  be  withdrawn  for  the  purpose  of  having 
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further  copies  made  with  the  understanding  that 
when  copied  it  will  be  introduced  in  evidence  at 
the  hearing. 

Mr.  Murray:    So  stipulated. 

By  Mr.  Wallace: 

Q.  Mrs.  Wallace,  aside  from  this  document, 
Petitioner's  No.  1,  did  you  have  any  other  under- 
standings or  agreements  with  Loew's,  Inc.? 

A.  Yes.  I  had  an  oral  understanding  with 
Loew's  Inc.  that  I  was  employed  for  Miss  Garbo's 
picture  at  a  salary  equal  to  my  normal  theatrical 
season's  earnings  to  be  paid  in  weekly  installments 
of  $2,000.00  a  week  for  a  period  of  34  weeks  during 
a  40  week  season  beginning  November  1938  and 
ending  in  September  1939.  I  agreed  to  be  avail- 
able in  Los  Angeles  during  that  period  and  to  do 
one  or  more  other  pictures  for  them  if  the  pictures 
met  with  my  approval.  [69] 

Mr.  Wallace :  It  is  stipulated  between  the  parties 
that  [70]  the  total  amount  of  deductions  here  in 
question,  half  of  which  has  been  claimed  by  each 
of  the  Petitioners  herein  on  his  or  her  separate 
Federal  income  tax  return  for  the  calendar  year 
1939,  all  of  which  has  been  disallowed  by  the  Re- 
spondent in  his  deficiency  notices  in  the  respective 
cases,  is  not  in  dispute;  that  such  total  deduction 
consists  of  the  personal  living  expenses  of  Petition- 
er, Ina  Claire  Wallace,  incurred  at  Beverly  Hills 
during  the  period  from  March  16,  1939,  to  Septem- 
ber 15,  1939 ;  and  that  during  all  of  said  period  she 
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was  employed  by  Loew's,  Inc.  under  the  terms  of* 
the  agreement,  a  copy  of  which  has  been  offered  in 
evidence  as  Petitioner's  Exhibit  No.  1. 
Mr.  Murray:     So  stipulated. 

By  Mr.  Wallace: 

Q.  Mrs.  Wallace,  at  all  times  since  March  16, 
1939,  did  you  intend  to  live  in  San  Francisco? 

A.    Yes. 

Q.  At  any  time  during  that  period  have  you 
intended  to  live  anywhere  else?  A.     No. 

Q.  And  since  March  16,  1939,  have  you  from 
time  to  time  left  San  Francisco  for  professional 
engagements  ?  A.     Yes. 

Mr.  Murray:     Off  the  record. 
(Remarks  off  the  record.) 

By  Mr.  Wallace:  [71] 

Q.  From  September — so  the  record  will  be 
clear — from  September  15,  1939,  when  you  arrived 
in  San  Francisco,  did  you  remain  in  San  Francisco 
the  balance  of  that  year? 

A.  Just  a  minute.  Let  me  see,  when  did  I  go 
east  to  do  the  summer  stock?  No,  it  wasn't  that 
year.    Yes,  I  was  here. 

Mr.  Wallace:  I  think  that  clears  that  up,  Mr. 
Murray. 

Mr.  Murray:    Off  the  record. 
(Remarks  off  the  record.) 

Mr.  Wallace :    That  is  all. 
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Cross  Examination 
By  Mr.  Murray: 

Q.  Mrs.  Wallace,  during  the  10  year  period 
prior  to  1938,  where  did  you  consider  your  resi- 
dence to  be? 

A,  I  considered  my  residence  during  that  period 
to  be  in  California  from  1929  to  about  August,  1932 ; 
then  I  went  back  to  Connecticut  and  lived  there 
until  about  March  or  April  of  1936;  then  I  lived 
at  the  Pierre  Hotel  in  New  York  City  until  I  came 
to  California  in  November  1938  and  since  I  married 
I  have  considered  my  residence  to  be  San  Fran- 
cisco. [72] 

Q.  Mrs.  Wallace,  during  the  ten-year  period 
prior  to  1938  did  you  reside  in  one  or  more  places? 

A.     Yes. 

q.     Well,  which? 

A.  I  resided  in  New  York  City,  but  I  traveled 
all  over  the  country.  It  is  difficult  to  answer  that 
question  unless  I  know  what  you  mean. 

Q.  I  want  to  bring  out  whether  you  kept  a  resi- 
dence in  New  York  City  during  the  ten-year  period 
prior  to  1938  and  up  to  the  time  you  went  to  Holly- 
wood. 

A.  Yes.  Wait  a  minute,  I  had  a  house  in  the 
country,  too. 

Mr.  Wallace:  Let  me  see  if  we  can  clear  that 
up.    Off  the  record. 

(Remarks  off  the  record.)    [73] 
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By  Mr.  Murray : 

Q.  Where  did  you  file  your  income  tax  return 
for  tlie  years  prior  to  1938,  in  New  York  or  in 
Connecticut  ? 

A.  In  Connecticut.  My  home  was  in  Connecti- 
cut. My  business  was  in  New  York  City.  I  am  not 
sure  there  wasn't  a  year  or  two  in  the  middle  that 
I  didn't  file  an  income  tax  return  from  New  York 
City.  I  think  that  ought  to  be  checked  up  with 
Howard  Rinheimer,  because  I  don't  know  where 
one  year  left  off  and  another  began  as  T  sold  my 
house  in  Connecticut. 

Q.  Did  you  have  a  residence  in  Connecticut  for 
a  number  of  years  ?  A.     Yes. 

Q.     How  long? 

A.  You  asked  about  a  ten-year  period.  I 
wasn't  in  New  York  for  ten  years.  I  was  in  Con- 
necticut part  of  that  time. 

Q.  While  a  resident  of  Connecticut  did  you  also 
have  an  apartment  in  New  York  City? 

A.     Yes. 

Q.  Did  I  understand  you  to  say  your  business 
residence  was  in  New  York  and  your  personal  resi- 
dence in  Connecticut  at  that  time?         A.     Yes,  sir. 

Q.     During  that  whole  ten-year  period  ? 

A.     Yes. 

Q.    When  you  came  out  to  Hollywood 

Mr.  Wallace:  I  don't  think  that  answer  is  quite 
correct.  [74]  Off  the  record. 

(Remarks  off  the  record.) 
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By  Mr.  Murray: 

Q.  Apx)roximately  when  did  you  cease  to  have 
a  residence  in  Connecticut? 

A.     About  1936,  I  should  think. 

Q.  And  at  that  time  where  did  you  take  up  a 
residence  ? 

A.  I  lived  at  the  Pierre  Hotel  in  New  York 
City. 

Q.  Did  you  continue  to  live  in  New  York  City 
from  that  time  in  1936  until  you  came  to  Hollywood 
in  1938?  A.     Yes. 

Q.  Where  did  you  consider  your  personal  resi- 
dence during  that  period  from  1936  until  you  went 
to  Hollywood  in  1938?  A.     New  York  City. 

Q.  Now,  when  you  left  New  York  City  did  you 
still  have  an  apartment  under  lease  there? 

A.     Yes. 

Q.     Where  was  that,  please? 

A.  That  was  at — it  was  a  new  apartment — No. 
3  East  69th  Street,  I  think. 

Q.  How  long  a  lease  did  you  have  at  that  time, 
do  you  recall? 

A.  I  think  it  was  a  three-year  lease  with  op- 
tions. 

Q.  What  did  you  do  with  that  apartment  when 
you  came  to  Hollywood  in  the  fall  of  1938? 

A.     I  left  it  there;  it  just  sat  there.  [75] 

Q.     Did  you  not  sub-lease  it? 

A.  Yes,  I  did  subsequently;  that  is  right.  To 
three  successive  parties. 
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Q.  What  was  the  history  of  the  remainder  of 
the  lease  after  that  time,  the  New  York  lease — 
what  happened  to  the  apartment? 

A.  Well,  the  lease  ran  ont  its  three  years  and 
that  was  tlie  end  of  it. 

Q.     Did  you  ever  live  in  it  at  all  after  1938? 

A.  No.  I  never  even  slept  in  it  once.  I  was 
still  living  at  the  Pierre  Hotel,  and  the  hotel  had 
just  been  furnished  for  me  when  a  long  distance 
telephone  call  came  in  and  urged  me  to  come  out 
to  California.  I  hadn't  even  moved  into  my  apart- 
ment. I  packed  my  baggage  and  left.  I  never 
moved  into  the  apartment  at  all. 

Q.  Did  you  ever  spend  any  considerable  time  in 
Hollywood  prior  to  1938? 

A.  Yes.  I  was  married  there.  I  lived  there 
once  before. 

Q.  Do  you  recall  when  and  to  what  extent,  the 
approximate  extent  the  time  was  ? 

A.  I  lived  there — let  me  see.  I  was  married  for 
a  little  over  a  year.     I  was  married  in  May,  1929. 

Q.  Then  practically  how  long  did  you  continue 
to  live  there? 

A.  I  lived  there  until — I  suppose  my  legal  resi- 
dence was  still  there,  but  I  went  east  to  do  a  pic- 
ture in,  I  think,  October  or  November  of  1930.  Let 
me  see — then  I  lived  there  [76]  for  over  a  year; 
yes,  I  lived  there  over  a  year,  a  year  and  a  few 
months. 

Q.  Then  did  you  return  to  Hollywood  after  that 
time,  after  that  period? 
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A.     Yes.    You  want  dates,  don't  you? 

Q.  Approximately.  T  want  the  periods  of  time 
more  than  dates. 

A.  It  is  hard  for  me  to  remember.  It  is  all 
very  choppy.  I  am  afraid  I  can't  give  dates  with- 
out actually  looking  up  the  contracts,  and  things, 
because  I  came  back,  and  I  went  away  again.  I 
know  I  had  a  contract  with  Mr.  Goldwyn. 

Q.     Where,  in  Hollywood? 

A.     Yes.     That  was  later  on. 

Q.     It  was  after  1930?  A.     Oh,  yes. 

Q.  Have  you  any  idea  of  the  extent  of  that  en- 
gagement in  time? 

A.  I  think  that  was  about — it  might  have  been 
six  months. 

Q.     At  that  time? 

A.  I  remember  I  went  back  east — that  was  a 
canceled  contract — and  went  abroad.  That  was  in 
the  wintertime.  I  came  back  in  the  spring  and  did 
a  play,  which  I  started  in  Cleveland,  Ohio.  Any- 
way, by  that  time  it  was  spring  and  then  I  came 
out  here. 

Mr.  Wallace:     With  the  play?  [77] 

The  Witness :    With  the  play. 

By  Mr.  Murray: 

Q.     To  San  Francisco? 

A.  I  played  here  also.  It  was  sort  of  a  tour. 
I  jumped  from  Cleveland  out  here  to  Hollywood, 
where  we  rehearsed  another  company,  and  then 
we  came  up  the  coast  to  play  two  or  three  cities, 
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and  then  went  back  to  Hollywood.    That  was  in  the 

theater,  not  pictures. 

Q.  Do  you  remember  approximately  what  year 
that  was? 

Mr.  Wallace:    What  play  was  that? 

The  Witness:     Reunion  in  Vienna. 

Answering  your  question,  it  was  in  1932,  I  should 
think. 

By  Mr.  Murray: 

Q.  Where  did  you  consider  your  legal  residence 
to  be  during  that  period? 

A.     Still  in  California. 

Q.  Now,  as  I  understand  it,  with  respect  to  the 
contract  with  Loew's,  Inc.,  a  copy  of  which  is  of- 
fered in  evidence,  you  came  to  Hollywood  in  the  fall 
of  1938,  is  that  right?  A.     This  time? 

Q.     Yes. 

A.  Yes ;  the  latter  part  of  November  or  the  first 
of  December,  around  there. 

Q.  Where  did  you  live  when  you  first  came  to 
Hollywood  in  the  fall  of  1938? 

A.  Beverly  Wilshire  Hotel  for  a  few  weeks,  and 
then  I  [78]  took  a  house  on  Camden  Drive.  I 
have  forgotten  the  number. 

Q.     How  long  did  you  have  the  house? 

A.  Well,  let  me  see — I  had  it  about  three 
months.    I  wasn't  there  half  of  the  time. 

Q.  When  you  signed  this  contract  with  Loew's, 
Inc.  did  you  have  some  idea  of  how  long  you 
thought  it  would  take  to  complete  it? 
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A.  Well,  it  depended,  of  course,  on  when  we 
started.  The  starting  date  was  very  indefinite. 
They  didn  't  know.  That  was  the  reason  I  made  the 
contract  because  they  couldn't  give  me  any  date, 
you  see,  and  wanted  me  especially  for  this  particu- 
lar picture. 

Q.  As  a  matter  of  fact,  it  covered  a  period  of 
time  from  sometime  in  November  or  early  Decem- 
ber, 1938,  until  September  15,  1939,  is  that  right? 

A.     That  is  right. 

Mr.  Wallace:  The  contract  is  dated  November 
18,  1938,  if  you  want  that  date. 

Mr.  Murray:  Let  the  record  show  the  contract  is 
dated  November  18,  1938. 

The  Witness:  That  was  on  my  arrival  here.  It 
began  the  day  I  arrived  in  Hollywood. 

By  Mr.  Murray: 

Q.     You  arrived  in  Hollyw^ood  on  that  date? 

A.     On  that  date;  yes. 

Q.     And  you  signed  the  contract  as  of  that  date  ? 

[79] 

A.  Yes,  I  presume  so.  I  don't  think  I  signed 
the  contract  until  I  got  there.  They  always  say, 
"We  need  you  tomorrow,"  and  then  you  don't 
work  until  six  months. 

Q.  When  you  executed  this  contract  and,  in 
connection  with  it,  came  to  Hollywood,  did  you 
have  any  special  intention  of  what  you  would  do 
when  the  contract  was  completed  or  terminated! 

A.  Well,  at  that  time  I  supposed  I  would  go 
back  to  New  York  again. 
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Q.  Tlien  I  understand  that  in  connection  with 
that  conti'act  you  put  some  work  on  one  f)icture 
foi-  six  weeks  or  thereabouts?  A.     Yes. 

Q.  And  which  picture  was  not  completed,  as  fai* 
as  you  were  concerned?  A.     That  is  right. 

Q.  There  was  a  waiting  period  in  between  then 
and  the  time  when  you  started  making  a  picture 
during  May? 

A.     The  picture  I  was  really  engaged  for ;  yes. 

Q.  And  that  picture  continued  practically  until 
September  15,  1939,  or  thereabouts? 

A.  Yes.  I  don't  know  whether  it  lasted  quite 
through  the  time.  Anyway,  they  had  to  pay  me 
to  the  end. 

Q.     You  say  they  did  have  to  pay  you? 

A.  Yes,  because  that  was  the  duration  of  the 
contract. 

Q.  Did  you  receive  pay  during  that  whole 
period,  or  [80]  were  there  periods  between  Novem- 
ber 18,  1938,  and  September  15,  1939,  when  you  did 
not  receive  any  payment  under  this  contract? 

A.  They  paid  me  by  the  week,  really,  for  the 
picture.  They  made  it  on  terms  of  weekly  pay- 
ments. 

Q.  And  you  received  pay  under  the  contract  for 
the  whole  period,  that  is,  from  the  beginning  to  the 
end  of  the  contract? 

A.  Yes.  I  think  there  was  some  talk  about  six 
weeks  in  there  for  which  they  didn't  pay  me.  What 
was  that  about?     I  just  don't  remember. 


122  William  R.  Wallace,  Jr.,  vs. 

(Deposition  of  Ina  Claire  Wallace.) 
Mr.  Murray:    Off  the  record. 
(Remarks  off  the  record.) 

By  Mr.  Murray : 

Q.  According  to  your  memory,  how  many  weeks 
were  you  paid  in  connection  with  your  full  contract 
with  Loew's,  Inc.? 

A.     For  approximately  34  weeks  at  $2,000  a  week. 

Q.  I  understood  you  to  state  on  direct  examina- 
tion that  you  made  an  agreement  with  Mr.  Wallace 
as  to  your  residence  from  the  date  of  your  mar- 
riage forward,  is  that  right?  A.     Yes. 

Q.  Do  you  recall  approximately  when  you  made 
such  an  agreement? 

A.     At  the  time  we  were  married. 

Q.  Do  you  recall  approximately  what  the  agree- 
ment was,  that  is,  what  was  said? 

A.  Well,  I  think  I  said  to  Mr.  Wallace,  ''You 
live  a  long,  [81]  long  way  from  me."  It  was  either 
a  question  of  Mr.  Wallace  coming  east  to  live 
where  I  lived,  or  my  coming  here  to  live  where  he 
lived,  and  I  decided  I  would  rather  come  to  live 
where  he  did,  and  he  agreed  that  was  a  nice  thing  to 
do.  I  said,  "I  think  I  have  traveled  enough."  He 
had  his  roots  here  so  we  decided  to  stay  here. 

Q.  Since  your  marriage  to  Mr.  Wallace  have 
you  continued  to  proceed  with  respect  to  j^our  pro- 
fession as  you  had  before  that  time  ? 

A.  Well,  I  don't  know  just  what  you  mean  by 
that. 
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Q.  Do  you  still  hold  yourself  open  for  contracts 
of  any  kind  in  your  profession?  A.     Yes. 

Q.     And  at  any  location?  A.     Yes. 

Q.  Have  you  been  away  from  San  Francisco 
for  any  considerable  periods  of  time  since  1939  in 
connection  with  your  profession? 

A.  Yes.  In  the  summer  of  1940  I  spent  from 
June  until  about  September  in  the  east  playing, 
and  then  returned  here.  Then  I  went  east  again  to 
do  a  play  in  the  fall  of  1940.  In  November  I  went 
to  New  York  to  discuss  the  play  further,  and  re- 
hearsed the  play,  and  we  opened  in — it  is  difficult  to 
remember  dates — we  opened  in  January  on  the 
road.  We  played  on  the  road  for  about  six  weeks 
and  then  we  went  to  New  York  in  February.  [82] 

Q.     1941? 

A.  Yes,  1941.  We  stayed  in  New  York  a  couple 
or  three  months.  I  came  back  here,  I  think,  in 
April,  the  middle  of  April.  The  play  closed  and 
I  came  straight  back  here  again. 

Q.  There  is  just  one  point  that  I  want  to  go 
back  on  a  little  bit  to  see  if  I  understand  this 
point  correctly.  I  understand  that  when  you  first 
went  to  Hollywood  in  November,  1938,  you  lived  at 
a  hotel  for  a  period  of  several  weeks  ?  A.     Yes. 

Q.     Then  you  rented  a  house  for  three  months? 

A.  No,  I  had  an  apartment  as  well.  I  hadn't 
moved  into  the  apartment  yet. 

Q.  I  don't  mean  in  New  York.  T  mean  in 
Hollywood  or  Beverly  Hills. 

A.     Oh — I  am  sorry. 
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Q.  You  lived  at  a  hotel  in  Beverly  Hills  for  a 
matter  of  several  weeks? 

A.  At  the  Beverly  Wilshire  Hotel,  yes,  for  two 
or  three  weeks. 

Q.  And  then  you  leased  a  house  for  a  period  of 
three  months,  is  that  right?  A.     Yes. 

Q.  Then  you  leased  still  another  house  as  of 
March  15,  1939?  A.     Yes. 

Q.     Until  September  15,  1939,  in  Beverly  Hills? 

[83] 

A.     That  is  right. 

Q.  And  the  rent  of  that  house,  that  last  house 
you  leased,  is  the  main  item  in  the  deductions  here 
involved  in  this  case?  A.     That  is  right. 

Mr.  Wallace :    That  is  right. 

Mr.  Murray:     Off  the  record. 
(Remarks  off  the  record.) 

Mr.  Murray:    On  the  record. 

The  Witness:  It  is  a  coincidence  that  the  lease 
of  the  house  happened  to  start  on  March  15,  be- 
cause it  was  engaged  before  I  had  decided  to  marry 
Mr.  Wallace.  If  I  hadn't  already  rented  the  house 
before  I  had  decided  to  marry  Mr.  Wallace,  I 
would  never  have  taken  the  house.  I  would  have 
stayed  in  a  hotel  instead. 

Mr.  Murray:    That  is  all. 

Redirect  Examination 
By  Mr.  Wallace: 

Q.  Mrs.  Wallace,  you  testified,  I  think,  on  cross 
examination  by  Mr.  Murray  that  at  the  time  you 
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left  New  York  to  come  to  California  to  do  the  pic- 
ture you  intended  to  return  to  New  York? 

A.     Oil,  yes. 

Q.  That  is,  because  you  considered  your  resi- 
dence there?  A.     Yes. 

Q.  And  at  that  time  you  did  not  intend  to  make 
California  your  home?  [84]  A.     No. 

Q.     When  did  you  change  your  mind? 

A.     When  I  got  married. 

Q.  Mrs.  Wallace,  have  you  since  your  marriage 
from  time  to  time  gone  east  on  business? 

A.     Yes. 

Q.  Have  you  from  time  to  time  accompanied 
your  husband  east  on  business?  A.     I  have. 

Q.     Have  you  sometimes  gone  alone  on  business? 

A.     Yes. 

Q.  And  has  he  sometimes  gone  alone  on  busi- 
ness ?  A.     Yes. 

Mr.  Wallace:    I  think  that  is  all. 

Mr.  Murray:     That  is  all. 

(Signed)  INA  CLAIKE  WALLACE 

State  of  California 

City  and  County  of  San  Francisco — ss. 

I,  Amy  B.  Townsend,  a  Notary  Public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of 
California,  do  hereby  certify: 

That  the  witness  in  the  foregoing  deposition 
named,  Ina  Claire  Wallace,  was  by  me  duly  sworn 
to  tell  the  truth,  the  whole  truth,  and  nothing  but 
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the  trutli  in  the  within  entitled  cause;  that  said 
deposition  was  reported  by  C.  W.  Johnson,  a  com- 
petent court  reporter  and  a  disinterested  person, 
and  was  thereafter  transcribed  by  him  into  long- 
hand typewriting;  that  when  so  transcribed  said 
deposition  was  read  to  or  by  the  witness,  and,  after 
being  by  her  corrected  in  all  particulars  desired, 
was  by  said  witness  subscribed  in  my  presence. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  seal  of  office,  this  30th  day  of 
January  A.D.  1943. 

[Seal]  AMY  B.  TOWNSEND 

Notary  Public  in  and  for  the 

City     and     County     of     San 

Francisco,  State  of  California 

[Endorsed] :     T.  C.  U.  S.  Filed  Feb.  1,  1943.  [86] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  110143 

WILLIAM  R.  WALLACE,  JR., 

Petitioner, 

V. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE   OF   CLERK  TO 
TRANSCRIPT  OF  RECORD 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
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pages,  1  to  97,  inclusive,  conUiiii  and  are  a  true  c(>])y 
of  the  transcript  of  record,  pai)ers,  and  proceedings 
on  tile  and  of  record  in  my  office  as  called  for  ))y  the 
Praecipe  in  the  appeal  (or  appeals)  as  above  num- 
bered and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this 
24th  day  of  August,  1943. 

(Seal)  B.  D.  GAMBLE, 

Clerk,  The  Tax  Court  of  the 
United  States. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  110144 

INA  CLAIRE  W^ALLACE, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE  OF  CLERK  TO 
TRANSCRIPT  OF  RECORD 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  98,  inclusive,  contain  and  are  a  true  copy 
of  the  transcript  of  record,  papers,  and  proceedings 
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on  file  and  of  record  in  my  office  as  called  for  by  the 
Praecipe  in  the  appeal  (or  appeals)  as  above  num- 
bered and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this 
24th  day  of  August,  1943. 

(Seal)  B.  D.  GAMBLE, 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Endorsed]  :  No.  10547-48.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  William  R. 
Wallace,  Jr.,  Petitioner,  vs.  Commissioner  of  Inter- 
nal Revenue,  Respondent.  Ina  Claire  Wallace,  Pe- 
titioner, vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Upon  Peti- 
tions to  Review  Decisions  of  The  Tax  Court  of  the 
United  States. 

Filed  September  10,  1943. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals. 
Case  No.  10547 

WILLIAM  R.  WALLACE,  JR, 

Appellant, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Appellee. 

MOTION  TO  CONSOLIDATE  PROCEEDINGS 

To  the  Honorable  United  States  Circuit  Court  of 
Appeals : 

Come  Now  the  Appellant,  William  R.  Wallace, 
Jr.,  and  the  Appellee,  Coimiiissioner  of  Internal 
Revenue,  and  respectfully  move  this  Honorable 
Court  that  the  above  entitled  proceeding  be  consoli- 
dated with  that  certain  proceeding  wherein  Ina 
Claire  Wallace  is  Appellant  and  the  Conmiissioner 
of  Internal  Revenue  is  Appellee,  Case  No.  10548,  and 
as  grounds  for  their  motion  allege  as  follows: 

1.  That  the  two  proceedings  were  consolidated  in 
the  Tax  Court  of  the  United  States,  and  the  Mem- 
orandum of  Opinion  of  that  Court  covers  both 
cases ; 

2.  That,  except  for  the  petitions  of  the  respec- 
tive appellants  and  the  respective  answers  of  the 
appellee  thereto,  both  cases  were  heard  and  deter- 
mind  in  the  Tax  Court  of  the  United  States  upon  a 
single  record. 

3.  That  appellant  and  appellee  do  liereby  stipu- 
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late  that  the  two  cases  may  be  heard  upon  a  single 
printed  record. 

4.  That  the  consolidation  of  the  two  proceedings 
will  facilitate  the  hearing  and  determination  of  the 
matters  by  this  Court. 

Wherefore  appellant  and  appellee  pray  this  Hon- 
orable Court  that  it  consolidate  the  above  entitled 
proceeding  with  the  proceeding  wherein  Ina  Claire 
Wallace  is  appellant  and  that  the  consolidation  may 
be  heard  upon  a  single  printed  record  in  both  cases. 

Dated:     September  21st,  1943 

WILLIAM  R.  RAY, 

Attorney  for  Appellant. 
SAMUEL  O.  CLARK,  JR., 
Attorney  for  Appellee. 
So  Ordered: 

WILLIAM  DENMAN, 

United  States  Circuit  Judge. 

[Endorsed]:  Filed  Sept.  28,  1943.  Paul  P. 
O'Brien,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Case  No.  10547 

WILLIAM  R.  WALLACE,  JR., 

Appellant, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Appellee. 

Case  No.  10548 

INA  CLAIRE  WALLACE, 

Appellant, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Appellee. 

STIPULATION  CONCERNING  DESIGNA- 
TION OF  RECORD. 

To  the  Clerk  of  the  above  entitled  Court: 

The  respective  appellants  in  each  of  the  above 
entitled  cases  and  the  appellee  therein  have  hereto- 
fore moved  this  Honorable  Court  for  a  consolidation 
of  the  above  entitled  cases  and  for  an  Order  of  said 
Honorable  Court  to  permit  the  filing  of  a  single 
printed  record  to  cover  both  of  said  cases.  The  re- 
spective appellants  and  appellee  hereby  stipulate 
and  designate  the  record  proceedings  and  evidence 
to  be  contained  in  said  single  record  on  appeal  to  be 
the  following,  to- wit: 
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1.  The  petition  of  William  R.  Wallace,  Jr.,  to- 
gether with  the  exhibits  attached  thereto; 

2.  The  answer  of  appellee  thereto; 

3.  Petition  of  Ina  Claire  Wallace,  together  with 
the  exhibits  attached  thereto; 

4.  Answer  of  appellee  thereto; 

4a.  Memorandum  Opinion  of  The  Tax  Court  of 
the  United  States; 

5.  Decisions  entered  on  May  7,  1943  pursuant  to 
determination  by  the  Tax  Court  of  the  United  States 
as  set  for  in  said  Memorandum  Opinion. 

6.  Transcript  of  Testimony  in  question  and  an- 
swer form  taken  and  received  before  the  Hon. 
Charles  P.  Smith,  on  the  1st  day  of  February,  1943, 
together  with  the  deposition  of  Ina  Claire  Wallace 
offered  in  evidence  at  said  hearing. 

7.  Any  and  all  exhibits  offered  and  received  at 
said  hearing  on  February  1,  1943. 

Dated : 

WILLIAM  R.  RAY, 

Attorney  for  appellant  Wil- 
liam R.  Wallace,  Jr. 
W.  R.  WALLACE, 

Attorney  for  appellant 
Ina  Claire  Wallace. 
SAMUEL  O.  CLARK,  JR., 
Attorney  for  appellee. 
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STATEMENT  OF  POINTS. 

The  question  in  issue  rises  under  the  provisions 
of  section  23  (a)  of  the  Internal  Kevenue  Code. 
That  section  permits  the  deduction  of  traveling  ex- 
penses, including  the  entire  amount  expended  for 
meals  and  lodging  while  away  from  home  in  the 
pursuit  of  a  trade  or  business. 

The  appellants  are  husband  and  wife  maintaining 
their  residence  in  San  Francisco.  They  filed  separate 
returns  with  the  Collector  of  Internal  Revenue  for 
the  year  1939.  The  Commissioner  disallowed  ex- 
penses incurred  by  appellant  Ina  Claire  Wallace 
during  the  period  she  was  engaged  in  making  a  mo- 
tion picture  in  Los  Angeles,  California.  The  ques- 
tion presented  on  this  appeal  is  whether  the  peti- 
tioners, or  either  thereof,  are  entitled  to  deduct  as 
ordinary  and  necessary  business  expenses  for  the 
calendar  year  1939  certain  living  expenses  incurred 
by  the  appellant  Ina  Claire  Wallace  in  Los  Angeles, 
California  while  in  pursuit  of  her  vocation  as  an 
actress  and  one-half  of  which  expenses  were  de- 
ducted by  each  of  the  appellants. 

Dated:     San  Francisco,  California,  October  8th, 
1943. 

WILLIAM  R.  RAY, 
W.  R.  WALLACE, 

Attorneys  for  Appellants. 
C Affidavit  of  Service  by  mail  attached.) 

[Endorsed]:   Filed  Oct.  8,  1943.  Paul  P.  O'Brien, 
Clerk. 
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V 


BRIEF  OF  PETITIONERS  ON  REVIEW. 


JURISDICTION. 

The  taxpayers'  petition  for  review  herein  involves 
the  deficiency  in  individual  income  taxes  for  the  tax- 
able year  1939  in  the  amount  of  $558.41  in  respect  of 
petitioner  William  R.  Wallace,  Jr.  (R.  p.  32)  and  in 
the  amount  of  $503.41  in  respect  of  petitioner  Ina 
Claire  Wallace  (R.  p.  33)  and  is  taken  from  decisions 
of  the  Tax  Court  of  the  United  States  entered  May  7, 
1943.  (R.  pp.  32-33.)  The  case  is  brought  to  this 
Court  by  petitions  for  review  filed  August  4,  1943  (R. 


pp.  34,  36),  pursuant  to  the  provisions  of  Sections 
1141  and  1142  of  the  Internal  Revenue  Code. 


OPINION  BELOW. 

The  only  previous  opinion  in  this  case  is  the  memo- 
randum opinion  of  the  Tax  Court  of  the  United  States 
(R.  pp.  25-32)  which  is  not  recorded. 


STATUTES  AND  REGULATIONS  INVOLVED. 

The  pertinent  statute  is  Section  23  (a)  (1)  of  the 
Internal  Revenue  Code  and  Article  23  (a)  (1)  of 
Treasury  Regulations  101. 


QUESTION  PRESENTED. 

The  question  presented  by  the  petitions  for  review 
is  whether  petitioners,  or  either  of  them,  are  entitled 
to  deduct  from  income  for  the  year  1939  living  ex- 
penses incurred  away  from  their  home  in  San  Fran- 
cisco, and  which  they  deducted,  one-half  each,  in  their 
returns  filed  for  1939. 


STATEMENT  OF  THE  CASE. 

This  case  arises  on  petitions  to  review  decisions  of 
the  Tax  Court  of  the  United  States  entered  on  May 
7,  1943  determining  a  deficiency  in  income  tax  for 
the  year  1939  against  petitioner  William  R.  Wallace, 
Jr.,  in  the  amount  of  $558.41  and  against  petitioner 
Ina  Claire  Wallace  in  the  amount  of  $503.41.  The 


question  presented  by  the  petition  for  review  is 
whether  the  petitioners,  or  either  thereof,  are  entitled 
to  deduct  as  ordinary  and  necessary  business  expenses 
for  the  calendar  year  1939  certain  living  expenses 
incurred  by  the  petitioners  in  Los  Angeles,  California, 
and  one-half  of  which  expenses  were  deducted  by  each 
of  the  petitioners. 

The  applicable  Federal  Taxing  Statute  is  Section 
23  (a)  of  the  Internal  Revenue  Code,  which  reads  as 
follows : 

' '  Sec.  23.     Dedtctions  From  Gnass  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions: 

(a)     Expenses. — 

(1)  In  General. — All  the  ordinary  and  necessary 
expenses  paid  or  incurred  during  the  taxable  year 
in  carrying  on  any  trade  or  business,  including  a 
reasonable  allowance  for  salaries  or  other  com- 
pensation for  personal  services  actually  i-endered ; 
traveling  expenses  (including  the  entire  amount 
expended  for  meals  and  lodging)  while  away 
from  home  in  the  pursuit  of  a  trade  or  business ; 
and  rentals  or  other  payments  required  to  be 
made  as  a  condition  to  the  continued  use  or  pos- 
session, for  purposes  of  the  trade  or  business,  of 
property  to  which  the  taxpayer  has  not  taken  or 
is  not  taking  title  or  in  which  he  has  no  equity." 

Petitioners  are  husband  and  wife  and  were  married 
on  March  16,  1939.  (R.  p.  80.)  Petitioner  Ina  Claire 
Wallace  is  a  well  known  actress  and  petitioner  Wil- 
liam R.  Wallace,  Jr.  is  a  lawyer  and  has  resided  and 
practiced  law  in  San  Francisco  since  1927.  (R.  p.  79.) 


Upon  their  marriage,  the  petitioners  agreed  to  main- 
tain their  home  and  residence  in  San  Francisco  and 
have  done  so  since  the  date  of  their  marriage.  (R.  p. 
122.)  Prior  to  her  marriage,  petitioner  Ina  Claire 
Wallace  was  a  resident  of  New  York.  During  the  year 
1939,  petitioner  Ina  Claire  Wallace  was  engaged  in  the 
making  of  motion  pictures  for  approximately  two 
weeks  during  the  month  of  January  and  for  approxi- 
mately three  months  during  the  months  of  May,  June, 
July  and  August.  As  compensation  for  these  services 
she  was  paid  a  sum  equal  to  her  normal  theatrical 
season's  earnings,  which  sum  was  j^aid  at  the  rate  of 
$2000  per  week  for  34  weeks  out  of  the  total  forty 
weeks  elapsing  from  January  1  to  September  15,  1939. 
Under  the  terms  of  her  agreement  with  the  motion 
picture  company  she  agreed  to  be  available  during 
the  40-week  period  and  to  make  other  pictures  for 
the  company  if  they  met  with  her  approval.  Several 
other  pictures  were  offered  to  her,  but  were  not  made 
by  her  as  she  refused  to  accept  them.  During  the 
year  1939,  she  resided  in  San  Francisco  for  some 
weeks  prior  to  her  marinage  on  March  16th  and  did 
not  return  to  IjOS  Angeles  until  about  May  1st.  She 
then  remained  in  and  about  Los  Angeles  except  for  a 
few  wrecks  in  San  Francisco  until  September  15,  1939, 
at  which  time  she  returned  to  her  home  and  residence 
in  San  Francisco  and  remained  there  during  the  bal- 
ance of  the  year.  She  was  therefore  in  Los  Angeles 
approximately  6  months  of  the  calendar  year.  (R.  pp. 
106,  110,  113.) 

During  the  period  of  time  spent  in  San  Francisco 
after   their   marriage,    both    petitioners    reviewed    a 


great  many  plays  which  various  authors  and  pro- 
ducers had  submitted  for  approval.  Mrs.  Wallace  ap- 
peared in  one  of  such  plays  in  New^  England  for  two 
or  three  months  in  the  summer  of  1940  and  in  the 
fall  of  that  year  began  rehearsals  for  another  play 
so  chosen  and  which  opened  on  the  ''road"  in  Janu- 
ary 1941.  The  play  continued  on  the  ''road"  and  in 
New  York  until  about  the  middle  of  April  when  peti- 
tionei*  returned  to  her  home  in  San  Francisco.  (R. 
p.  123.) 

Petitioners  during  1939  and  since  that  date  have 
both  been  outside  of  the  State  of  California  on  busi- 
ness, sometimes  together  and  sometimes  separately. 
(R.  p.  125.) 

The  petitioners  filed  separate  income  tax  returns 
for  the  year  1939.  (R.  p.  15.) 

Each  petitioner  returned  one-half  of  the  community 
income  and  took  credit  for  one-half  of  the  community 
expenses.  (R.  pp.  15  and  16.) 

One-half  of  each  of  the  ordinary  and  necessary 
expenses  paid  by  each  of  the  petitioners  while  away 
from  home  in  the  pursuit  of  their  business  were 
charged  as  expenses  on  each  return.  (See  Ina  Claire 
Wallace  Income  Tax  Return,  R.  p.  93.) 

The  traveling  and  living  expenses  of  petitioner 
William  R.  Wallace,  Jr.,  w^hile  away  from  home  were 
not  challenged — the  only  question  being  the  propriety 
of  the  deduction  of  petitioner  Ina  Claire  Wallace's 
expenses.  (R.  p.  112.) 

The  Connnissioner  of  Internal  Revenue  and  the 
Tax  Court  of  the  United  States  disallowed  the  ex- 


penses  upon  the  theory  that  the  petitioner  Ina  Claire 
Wallace  had,  of  necessity,  established  a  ''home"  in 
Los  Angeles  during  the  period  of  her  employment 
there,  and,  therefore,  that  the  expenses  were  not 
"ordinary  and  necessary  business  expenses  incurred 
while  away  from  home  in  the  pursuit  of  a  trade  or 
business",  and  upon  the  further  ground  that  the  ques- 
tion was  in  the  opinion  of  the  Court  not  in  any  man- 
ner affected  by  the  laws  of  the  State  of  California. 
(Opinion  of  Tax  Court,  R.  p.  31.) 


SPECIFICATION  OP  ERRORS. 

1.  The  Tax  Court  of  the  United  States  erred  in 
its  construction  of  Sec.  23  (a)  (1)  of  the  Internal 
Revenue  Code. 

2.  The  Tax  Court  of  the  United  States  erred  in 
its  determination  that  the  petitioner  Ina  Claire  Wal- 
lace established  a  ''home"  in  the  City  of  Los  Angeles 
during  the  calendar  year  1939. 

3.  The  Tax  Court  of  the  United  States  erred  in 
its  determination  that  the  "home"  and  place  of  busi- 
ness of  petitioners  was  not  affected  by  the  community 
property  and  domiciliary  laws  of  the  State  of  Cali- 
fornia. 

4.  The  Tax  Court  of  the  United  States  erred  in 
its  decision  that  the  taxpayer  petitioners  were  not 
entitled  to  the  deductions  claimed  upon  their  respec- 
tive income  tax  returns  for  the  year  1939  and  were 
liable  for  deficiencies  in  income  tax  for  that  year. 


SUMMARY  OF  ARGUMENT. 

In  its  memorandum  opinion,  the  Tax  Court  of  the 
United  States  admits  that  San  Francisco  was  the 
domicile  and  legal  residence  of  both  petitioners.  (R. 
p.  31.)  The  Tax  Court  makes  no  suggestion  that  San 
Francisco  was  not  the  ''home"  of  both  petitioners  as 
that  word  is  usually  understood.  The  Tax  Court, 
however,  states  that  it  has  construed  the  word  "home" 
as  used  in  Section  23  (a)  to  mean  "the  taxpayer's 
place  of  business,  employment  or  post  or  station  at 
which  he  is  employed",  and,  basing  its  decision  upon 
that  construction  of  the  meaning  of  the  word  "home", 
the  Court  then  concludes  that  a  taxpayer  may  not 
have  a  "home"  except  at  his  place  of  business  or 
employment  or  the  post  or  station  at  which  he  is  em- 
ployed. (R.  pp.  29,  30.) 

We  will  first  discuss  the  fundamental  question  of 
whether  the  statute  is  under  any  circumstances  cap- 
able of  the  construction  placed  upon  it  by  the  Tax 
Court  and  then  discuss  each  of  the  rules  laid  down 
by  the  Tax  Court  with  respect  to  the  construction  of 
the  statute,  and,  finally,  the  question  as  it  is  affected 
by  the  laws  of  the  State  of  California. 


ARGUMENT. 

THE  INTENT  OF  THE  CONGRESS  IN  ITS  USE  OF  THE 
WORDS  "AWAY  FROM  HOME  IN  THE  PURSUIT  OF  A 
TRADE  OR  BUSINESS". 

"While  the  meaning  to  be  given  a  word  used  in 
a  Statute  will  be  determined  from  the  character 
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of  its  use,  words  in  common  use  are  to  be  given 
their  natural,  plain,  ordinary  and  commonly  im- 
derstood  meaning,  in  the  absence  of  any  statutory 
or  well  established  technical  meaning,  unless  it 
is  plain  from  the  statute  that  a  different  meaning 
was  intended  oi*  unless  such  construction  would 
defeat  the  manifest  intention  of  the  legislature. 
The  words  are  to  be  interpreted  with  due  regard 
to  the  subject  matter  of  the  statute  and  its  pur- 
pose, and  it  may  be  necessary,  in  order  to  give 
effect  to  the  legislative  intent,  to  extend  or  re- 
strict the  ordinary  and  usual  meaning  of  words; 
but  the  words  of  a  statute  are  not  to  be  given  a 
forced,  strained  or  subtle  meaning." 
59  Corpus  Juris  974,  Section  577. 

There  is  nothing  in  the  statute  itself  to  indicate 
that  the  Congress  in  passing  the  legislation  of  which 
Section  23  (a)  is  a  part  intended  any  other  meaning 
for  the  word  "home"  than  the  common  and  ordinarily 
accepted  meaning  of  that  word.  That  meaning  was 
well  expressed  by  the  Court  of  Appeals  of  Maryland 
in  the  following  language: 

''His  home  is  the  place  where  he  and  his  family 
habitually  dwell,  which  they  leave  for  temporary 
purposes  and  to  which  they  return  when  the  occa- 
sion for  absence  no  longer  exists." 

Thompson  v.  Warner,  83  Md.  14,  34  Atl.  830  at 
page  831. 

The  same  belief  was  expressed  in  somewhat  more 
florid  language  by  the  Supreme  Court  of  North  Da- 
kota in  its  headnote  to  the  case  of  O'Hare  v.  Bismarck 
Bank,  45  N.  T).  641,  178  N.  W.  1017: 


''The  'home'  or  'residence'  of  a  person  is  the 
place  where  he  commonly  resides;  a  place  to 
'  which  when  absent,  he  returns,  like  a  bee  to  its 
hive,  a  carrier  pigeon  to  its  home,  and  a  bird  to 
its  nest." 

In  a  note  prepared  by  Professor  Erwin  N.  Gris- 
wold,  of  the  Harvard  Law  School  and  reported  at 
Vol.  LVI,  No.  7  of  the  Harvard  Law  Review  for  June, 
1943  (and  which  note  is  printed  in  full  in  the  Appen- 
dix to  this  brief),  the  learned  author  states: 

"The  statute  allows  the  deduction  of  'All  the 
ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade 
or  business  *  *  *'.  This  language  has  been  un- 
changed since  the  Revenue  Act  of  1918.  Appar- 
ently it  finds  its  origin  in  provisions  which  were 
included  in  the  Act  of  August  27,  1894.  The 
legislative  history  of  those  provisions  gives  clear 
evidence  that  they  were  intended  to  have  broad 
application;  and  no  action  of  Congress  since  that 
time  has  ever  indicated  a  contrary  intention." 

It  seems  apparent  that  had  Congress  intended  that 
the  word  "home"  should  not  be  used  in  its  ordinary 
sense,  but  should  mean  "place  of  business".  Congress 
would  have  used  the  words  "place  of  business"  and 
not  the  word  "home".  Likewise  if  Congress  had  in- 
tended to  provide  that  a  person  could  not  have  a 
"home"  at  a  place  where  he  was  not  at  that  moment 
engaged  in  business.  Congress  would  have  so  provided. 

The  Tax  Court,  by  first  construing  the  word 
"home"  to  mean  "place  of  business"  and  by  then 
taking  the  next  step  and  concluding  that  Congress 
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did  not  intend  to  permit  a  man  to  have  a  ''home" 
except  where  he  was  at  that  moment  engaged  in  busi- 
ness has  clearly  destroyed  the  congressional  mandate. 
It  seems  clear  that  under  the  construction  placed 
upon  the  section  by  the  Tax  Court,  no  taxpayer  could 
ever  be  away  from  his  ''home"  on  business  because 
the  place  at  which  he  is  doing  business  and  his  home 
must  be  the  sam^. 

The  Tax  Court  has,  by  its  construction,  reduced 
the  language  of  Congress  to  an  absurdity. 

In  its  memorandum  opinion,  the  Tax  Court  of  the 
United  States  remarks  (R.  p.  31)  that  Mrs.  Wallace 
was  "free  to  make  her  home  there  (in  the  vicinity 
of  Hollywood)  for  the  duration  of  her  employment, 
as  we  think  she  did".  The  statement  that  petitioner 
was  free  to  make  her  home  in  Los  Angeles  is  not  true, 
as  under  the  California  statutes,  it  is  the  husband, 
not  the  wife,  who  chooses  the  family  home  and  deter- 
mines where  it  shall  be.  The  opinion  itself  in  the  very 
next  paragraph  admits  that  both  petitioners  agreed 
that  their  domicile  and  residence  was  San  Francisco 
and  that  at  all  times  San  Francisco  was  the  "home" 
of  both  petitioners  as  that  word  is  commonly  used. 

The  word  "home"  is  certainly  in  common  use  and 
has  a  "natural,  plain,  ordinary  and  commonly  under- 
stood meaning". 

To  say  that  "home  means  place  of  business,  em- 
ployment, or  the  post  or  station  at  which  he  is  em- 
ployed" and  then  to  follow  that  construction  with 
the  further  qualification  that  a  taxpayer  may  not 
keep  his  home  or  residence  at  a  place  where  he  is  not 
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at  that  moment  engaged  in  business  is  certainly  to 
give  a  common  word  a  "forced,  strained  and  subtle 
meaning". 

The  legislative  history  of  the  provisions  shows  they 
were  intended  to  have  such  broad  application;  the 
Tax  Court  gives  them  the  narrowest  possible  meaning. 

We  submit  that  the  language  of  the  statute  is  plain 
and  needs  no  "construction"  and  that  the  Tax  Court 
of  the  United  States  erred  in  giving  to  the  word  "a 
forced,  strained  or  subtle  meaning"  destructive  of 
the  congressional  intent. 


2.  THE  PETITIONER  INA  CLAIRE  WALLACE  HAS  A  PLACE 
OF  BUSINESS  AT  HER  HOME  AND  RESIDENCE  IN  SAN 
FRANCISCO. 

In  its  memorandum  opinion,  the  Tax  Court  pro- 
ceeds ui)on  the  assumption,  which  we  believe  to  be 
false,  that  an  actor  is  only  conducting  business  dur- 
ing that  period  when  he  or  she  is  actually  on  the  stage 
or  making  a  motion  picture.  The  record  before  us 
shows  that  both  petitioners  read  and  studied  a  great 
many  plan's  at  their  residence  in  San  Francisco  dur- 
ing the  calendar  year  1939.  (R.  p.  27.)  The  record 
also  shows  that  various  motion  pictures  were  offered 
to  petitioner  Ina  Claire  Wallace  during  the  year  1939; 
that  both  petitioners  discussed  the  advisability  of  ap- 
pearing in  those  pictures,  decided  against  appearing 
in  them,  and  those  decisions  were  made  in  San  Fran- 
cisco. The  record  also  shows  that  the  office  in  San 
Francisco  was  the  place  of  business  at  which  tele- 
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grams,  telephone  calls  and  mail  were  received  during 
the  year  1939  in  respect  of  the  petitioner  Ina  Claire 
Wallace's  business  as  an  actress.  (R.  pp.  82,  83,  108.) 

We  think  the  record  supports  the  well  known  fact 
that  a  great  deal  of  the  time  given  by  an  actor  or 
actress  to  his  "business"  is  taken  up  in  the  reading 
of  plays  in  an  endeavor  to  find  a  suitable  role;  in 
discussions  with  the  authors  of  those  plays  in  an  at- 
tempt to  get  the  author  to  modify  the  play  to  suit 
the  actor  or  actress;  in  the  study  of  the  role  after 
the  play  has  been  chosen;  in  the  determination  of 
publicity;  the  acquisition  of  the  necessary  wardrobes; 
and  the  many  acts  and  functions  which  finally  germi- 
nate in  the  finished  production  as  it  appears  either 
on  the  stage  or  on  the  screen.  Those  functions  are 
all  conducted  in  the  actor's  home  and  not  at  some 
spot  chosen,  after  the  event,  by  the  Tax  Court.  The 
functions  of  an  actor  or  actress  are  not  unlike  those 
of  a  lawyer.  No  member  of  any  Court  would  suggest 
that  a  lawyer  was  only  in  business  during  the  time 
he  was  appearing  before  the  Court.  No  Court  would 
suggest  that  because  the  petitioner,  William  R.  Wal- 
lace, Jr.,  occasionally  travels  to  other  jurisdictions 
to  try  lawsuits,  he  establishes  a  new  home  in  every 
community  in  which  he  tries  a  lawsuit.  The  only 
difference  between  the  two  professions  is  that  the 
lawyer  normally  maintains  an  office  in  the  same  town 
as  his  home.  The  actor  has  his  ''office"  at  his  home 
and  performs  the  functions  which  correspond  to  those 
performed  by  a  lawyer  at  his  office  at  his  home. 

We  now  come  to  a  discussion  of  the  two  lines  of 
authority  promulgated  by  the  tax  Court  of  the  United 
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States  in  construing  the  meaning  of  the  word  **home" 
as  used  in  Section  23  (a)  of  the  Internal  Revenue 
Code. 


3.     THE  CHESTER  D.  GRIESEMER  RULE. 

In  Chester  D.  Griesemer,  10  B.T.A.  386,  the  tax- 
payer, who  was  engaged  in  business  in  New  York, 
maintained  a  home  in  Brooklyn  where  he  supported 
his  mother  and  sister.  He  was  sent  to  Paris  on  busi- 
ness for  his  firm  and  such  business  required  his  stay- 
ing in  Paris  for  three  years.  The  Board  allows  his 
Paris  living  expenses  as  a  deduction,  saying: 

"We  are  convinced  that  the  terms  'personal,  liv- 
ing or  family  expenses'  referred  to  in  section  215, 
supra,  w^ere  intended  by  the  Congress  to  be  ap- 
plied in  the  ordinarily  accepted  sense  of  those 
words  and  not  in  the  broad  and  sweeping  sense 
in  which  the  respondent  is  seeking  to  apply  them. 
Simply  because  the  amounts  in  question  happen 
to  be  'living'  expenses  in  a  strict  sense  does  not 
prevent  them  from  being  deductible  if  they  are 
ordinary  and  necessary  and  are  showii  to  have 
been  incurred  in  carrying  on  his  trade  or  busi- 
ness and  are  clearly  in  addition  to  his  living  ex- 
penses at  the  usual  place  of  abode  w^hich  he  main- 
tains for  his  mother  and  sister.  The  Congress 
undoubtedly  intended  that  the  taxpayer's  per- 
sonal expenditures  in  maintaining  his  usual  place 
of  abode  should  not  be  deducted,  but  that  all  ex- 
penditures made  by  the  tax])ayer  in  addition  to 
those  amounts  if  incurred  in  carrying  on  a  trade 
or  business  should  be  deducted  in  determining 
net  income." 
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In  Walter  F.  Brown,  13  B.T.A.  832,  the  Griesemer 
rule  was  broadened  to  hold  that  where  Mr.  Brown 
accepted  a  governmental  appointment  which  required 
his  presence  and  work  in  Washington  about  half  the 
time  but  retained  his  home  and  professional  connec- 
tion in  Toledo,  Ohio,  Mr.  Brown's  expenses  of  travel- 
ing to  and  from  Washington  and  of  his  meals  and 
lodging  while  there  were  deductible  ordinary  and 
necessary  expenses  in  pursuit  of  his  trade  or  business. 

Following  the  rule  so  established  the  Board  of  Tax 
AjDpeals  and  the  Commissioner  of  Internal  Revenue 
have  held  that  the  following  actions  constituted  the 
pursuit  of  a  trade  or  business,  and  that  therefore 
traveling  and  living  expenses  expended  therefor  were 
deductible : 

1.  The  tutoring  by  a  college  professor  in  a  city 
other  than  the  city  in  which  he  maintained  his  home. 
I.T.  2481,  VIII-2,  C.B.,  p.  291  (1929). 

2.  The  teaching  by  a  professor  at  a  summer  school 
or  a  university  other  than  the  university  regularly 
employing  him.  G.C.M.  10915,  XI-2  C.B.,  p.  245 
(1932). 

3.  The  attendance  by  a  member  of  a  state  legis- 
lature at  the  meetings  thereof  at  a  city  other  than 
his  home.  I.T.  3368-1940-1  C.B.  29  (1940). 

4.  The  playing  in  golf  tournaments  by  a  profes- 
sional golfer.  G.C.M.  7133,  VIII-2  C.B  .  85  (1929). 

5.  The  living  in  a  distant  city  by  a  real  estate 
operator  for  the  purpose  of  managing  and  salvaging 
an  investment.   Fred  Dennett,  7  B.T.A.  1174  (1927). 
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6.  Tlie  traveling  from  Florida  to  California  to 
safeguard  an  investment  in  a  hotel  constituting  tax- 
payer's main  source  of  income.  Elmore  L.  Potter,  18 
B.T.A.  549  (1929). 

7.  The  living  in  New  York  for  three  days  a  week 
by  a  Boston  business  man  in  connection  with  corpo- 
rations which  he  managed.  Joseph  W.  Powell,  34 
B.T.A.  655  (1936). 

8.  The  living  in  Washington  during  a  portion  of 
each  week  by  an  employee  of  Moody's  in  New  York, 
who  was  also  employed  by  the  S.E.C.  Donald  B.  Mc- 
Cruden,  B.T.A.  Memo,  Docket  No.  87,806. 

In  G.C.M.  7133,  VIII-2  C.B.  85,  the  General  Coun- 
sel of  the  Bureau  of  Internal  Revenue  had  this  ques- 
tion before  him  in  determining  the  right  of  a  profes- 
sional golfer  to  deduct  his  living  expenses  while  he 
was  away  from  ''home".  The  General  Counsel  ruled 
that: 

''Bouvier's  Law  Dictionary  (Rawles  Third  Re- 
vision) defines  business  as  'that  which  occupies 
the  time,  attention,  and  labor  of  men  for  the  pur- 
pose of  livelihood  or  profit,  but  it  is  not  necessary 
that  it  should  be  the  sole  occupation  or  employ- 
ment. It  embraces  everything  about  which  the 
person  can  be  employed.'  This  definition  has 
been  followed  with  approval  by  the  Supreme 
Court  in  the  case  of  Flint  v.  Stone  Tracy  Co. 
(220  U.S.  107),  the  opinion  noting  also  that  'busi- 
ness is  a  very  comprehensive  term  and  embraces 
ever}i:hing  about  which  a  person  can  be  em- 
ployed.'  *   *   * 

The   occupation   of  professional   golf   playing 
does  not  necessarily  confine  the  player  to  a  golf 
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club  where  he  may  be  employed  as  instructor, 
but  permits  him  to  engage  in  his  occupation  at 
other  places  where  he  may  receive  some  compen- 
sation for  his  activities  as  a  golf  player.  In  giv- 
ing public  exliibitions  of  golf  playing  for  a  con- 
sideration, and  in  competing  at  professional  golf 
tournaments  for  a  prize,  or  for  money,  the  pro- 
fessional golf  player  is  merely  pursuing  bis  occu- 
pation in  another  place.  In  many  instances  pro- 
fessional golf  players  are  not  attached  as  instruc- 
tors or  experts  to  any  particular  golf  club,  but 
gain  a  livelihood  solely  by  competition  in  tourna- 
ments or  by  giving  exhibitions  of  skillful  golf 
playing. 

Since  professional  golf  playing  constitutes  a 
trade  or  business,  it  comes  within  the  scope  of 
section  23  (a)  of  the  Revenue  Act  of  1928. 

In  Solicitor's  Memorandum,  1048  (C.B.  1,  101), 
it  was  held  that  'the  test,  therefore,  is  whether 
an  expense  is  incurred  primarily  because  of  the 
business  as  the  immediate  cause  inducing  the  ex- 
penditure'. Applying  this  test  to  the  instant  case, 
it  is  clear  that  the  immediate  cause  of  an  expendi- 
ture would  be  the  business  of  professional  golf 
playing  in  different  localities  which  offer  induce- 
ments to  the  golf  player  to  exercise  his  skill.  *  *  * 

Accordingly,  a  professional  golf  player  travel- 
ing from  his  home  to  other  places  for  the  purpose 
of  giving  for  compensation,  exhibitions  of  golf 
playing  or  of  competing  in  professional  golf 
tournaments  for  prizes  or  other  consideration,  is 
entitled  to  deduct  his  ordinary  and  necessary 
traveling  expenses  paid  or  incurred  while  away 
from  home  in  pursuit  of  such  business.  It  fol- 
lows that  the  entire  amount  expended  for  railroad 
fare  and  for  meals  and  lodging  while  away  from 
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home,  in  order  to  perroriii  services  for  which 
compensation  is  received,  may  be  deducted  by  a 
professional  golf  player  in  computing  his  net  in- 
come.   *    *    *" 

The  Board  has  heretofore  applied  what  we  term 
the  Griesemer  rule  to  the  case  of  an  actress.  In 
Adrienne  Ames  Cahot,  B.T.A.  Memo  Decision,  Docket 
No.  90996  (1939),  Miss  Ames,  residing  at  Beverly 
Hills,  California,  was  under  contract  with  Paramount 
studios  until  July,  1934,  when  her  contract  termi- 
nated. During  July  and  August  of  that  year  she 
worked  for  thirty-one  days  as  a  free  lance  in  a  pic- 
ture in  New  York  City  and  then  for  over  three 
months  in  the  fall  in  a  motion  picture  in  London, 
England.  Upon  her  income  tax  return  she  deducted 
her  plane  transportation  to  New  York  City  of  $288, 
$300  for  her  hotel  expenses  in  New^  York  City  and 
$124  for  taxi  services  from  her  hotel  to  the  studio. 
She  also  was  required  to  entertain  reporters,  radio 
agents  and  others,  to  engage  the  services  of  maid, 
hairdressers,  masseurs  and  manicurists  and  to  pay 
for  the  cleaning  of  her  professional  wardrobe,  for 
tips  and  other  incidental  expenses. 

In  1934  she  went  to  London  to  appear  in  a  motion 
picture  entitled  ''Abdul  Adam".  She  flew  from  Los 
Angeles  to  New  York,  sailed  on  the  Berengeria  for 
England  and  remained  there  for  three  months  to  ac- 
complish that  purpose.  She  stopped  at  the  Hotel 
Savoy  for  ten  days  at  a  cost  of  $500  and  then  rented 
a  flat  for  which  she  paid  approximately  $1000  for  the 
remainder  of  her  stay.    Her  transportation  expenses 
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were  $1244.03.  In  addition  she  was  required  to  spend 
considerable  sums  for  maids,  masseurs,  hairdressers 
and  manicurists'  services,  presents  to  various  persons 
and  entertainment  of  writers,  designers  and  news- 
paper writers. 

The  Board  held  that  Miss  Ames  had  expended  at 
least  $3000  in  ordinary  and  necessary  business  ex- 
penses in  connection  with  the  English   engagement. 
In  addition  it  allowed  the  deduction   of  her  living 
expenses  while  in  New  York  City.    The  Board  held 
that  living  expenses  and  the  other  expenses  of  Miss 
Ames  above  described  were  business  expenses,  stating : 
''The    allowance    of    deductions    such    as    those 
claimed  by  petitioner  is  based  upon  well  estab- 
lished principles.   The  expenses  must  be  ordinary 
and  necessary  and  must  bear  a  proper  relation 
to  the  taxpayer's  business  with  reference  to  time, 
place  and  purpose.    Reasonable  expenses  made 
by  actors  and  others  who  gain  their  livelihood 
from  appearances  before  the  public  for  the  pur- 
pose of  promoting  their  popularity,  preserving 
and  increasing  public  demand  for  their  work,  and 
fixing  their  personalities  in  the  public  mind  are 
recognized  business  expenses.  William  Lee  Tracy, 
29  B.T.A.  75 ;  Blackmer  v.  Commissioner,  70  Fed. 
(2d)  255." 

In  the  present  case,  the  Board  refused  to  apply  the 
principles  stated  in  the  Griesemer  case  to  the  returns 
filed  by  the  petitioners.  In  its  opinion,  the  Tax  Court 
makes  no  reference  to  the  Griesemer  case  nor  any  of 
the  other  cases  allowing  the  deductions  under  similar 
circumstances.  In  the  case  at  bar,  it  is  perfectly  clear 
that  the  petitioner  Ina  Claire  Wallace  was,  prior  to 
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the  year  1939,  a  resident  of  the  City  of  New  York. 
She  came  to  California  intending  to  return  to  New- 
York  as  soon  as  she  finished  the  job  for  which  she 
was  employed  in  Los  Angeles.  (R.  pp.  124-125.)  She 
did  not  intend  to  make  her  home  in  Los  Angeles.  At 
all  times  from  and  after  March  16th,  the  date  of  her 
marriage,  she  not  only  intended  to,  but  has,  main- 
tained her  home  in  San  Francisco.  San  Francisco 
has  at  all  times  since  that  date  been  the  place  at  which 
she  conducted  all  of  her  business  except  actual  stage 
and  screen  appearances  elsewhere.  It  is  admitted 
that  the  expenses  incurred  in  Los  Angeles  were  in 
addition  to  the  living  expenses  at  her  usual  place  of 
abode  in  San  Francisco. 

We  submit  that  the  facts  bring  the  petitioners  with- 
in the  exact  words  of  the  Board  of  Tax  Appeals  in 
the  Griesemer  case  wherein  it  stated  the  intent  of  the 
Congress  in  the  following  language: 

"The  Congress  undoubtedly  intended  that  the 
taxpayer's  personal  expenditures  in  maintaining 
his  usual  place  of  abode  should  not  be  deducted, 
but  that  all  expenditures  made  by  the  taxpayer 
in  addition  to  those  amounts  if  incurred  in  carry- 
ing on  a  trade  or  business  should  be  deducted  in 
determining  net  income." 

It  is  interesting  to  note  that  the  Board  of  Tax  Ap- 
peals in  the  Griesemer  case  has  itself  said  with  refer- 
ence to  part  of  the  language  of  Section  23  (a)  (1) : 
*'We  are  convinced  that  the  terms  'personal,  liv- 
ing, or  family  expenses'  were  intended  by  the 
Congress  to  be  applied  in  the  ordinarily  accepted 
sense  of  those  words  *  *  *." 
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We  ask  nothing  more  than  that  the  term  **home" 
be  applied  in  ''the  ordinarily  accepted  sense"  of  that 
word. 

In  the  Griesemer  case  the  Tax  Court  of  the  United 
States  (under  its  former  name  of  Board  of  Tax  Ap- 
peals) did  construe  "home"  in  its  usual  and  common 
sense  by  the  use  of  the  i)hrase  ''usual  place  of  abode" 
twice  within  the  single  paragraph  hereinabove  quoted. 

There  is  very  little  distinction  between  "usual  place 
of  abode"  and  "the  place  where  he  and  his  family 
habitually  reside"  {Thompson  v.  Warner,  supra)  or 
"the  place  where  he  commonly  resides"  (O'Hare  v. 
Bismarck,  supra). 

We  respectfully  submit  that  the  Griesemer  rule  fol- 
lows the  congressional  mandate  and  should  be  applied 
to  the  case  at  bar,  and  the  claimed  deductions  allowed 
as  expenses  incurred  while  away  from  home  on  busi- 
ness. 


4.     THE  MORT  L.  BIXLER  RULE. 

In  Mart  L.  Bixler,  5  B.T.A.  1181,  Bixler  maintained 
a  home  in  Mobile,  Alabama.  His  occupation  was  the 
managing  of  fairs  and  during  1922  he  was  employed 
at  Hammond,  La.  Hearing  that  an  employment  op- 
portunity existed  at  Houston,  Texas,  he  went  to  Hous- 
ton and  obtained  employment,  after  which  he  resigned 
his  position  at  Hammond,  La.,  and  entered  upon  the 
discharge  of  his  Houston  duties.  During  the  year  in 
issue  he  made  several  visits  to  Mobile  to  see  his 
family. 
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The  Board  found  that  IJixJci-  was  not  carrying  on 
any  trade,  or  business  in  Mobile,  Ala.,  where  he  niaiii- 
tained  his  residence,  and,  in  view  of  such  finding, 
stated : 

''Section  214  (a)  (1)  authorizes  a  deduction  only 
of  ordinary  and  necessary  expenses  in  carrying- 
on  any  trade  or  business,  and  in  this  classification 
are  included  salaries  paid  or  incurred  and  travel- 
ing expenses,  including  meals  and  lodging  while 
away  from  home  in  the  pursuit,  or  carrying  on, 
of  such  trade  or  business.  Tn  the  opinion  of  the 
Board,  traveling  and  living  expenses  are  deduct- 
ible under  the  provisions  of  this  section  only 
while  the  taxpayer  is  away  from  his  place  of 
business,  employment,  or  the  post  or  station  at 
which  he  is  employed,  in  the  prosecution,  conduct, 
and  carrying  on  of  a  trade  or  business.  A  tax- 
payer may  not  keep  his  place  of  residence  at  a 
point  where  he  is  not  engaged  in  carrying  on  a 
trade  or  business,  as  this  petitioner  testified  was 
true  in  this  instance,  and  take  a  deduction  from 
gross  income  for  his  living  expenses  while  away 
from  home.  We  think  section  214  (a)  (1)  in- 
tended to  allow  a  taxpayer  a  deduction  of  travel- 
ing expenses  while  away  from  his  post  of  duty 
or  place  of  employment  on  duties  connected  with 
his  employment.  During  the  taxable  3-ear  this 
petitioner  was  not  engaged  in  the  carrying  on  or 
pursuit  of  any  trade  or  business  at  Mobile.  A 
considerable  portion  of  the  expenses  claimed  were 
incurred  by  the  petitioner  in  securing  employ- 
ment and  in  going  from  his  home  to  such  place 
of  employment  and  return,  and  we  think  amounts 
expended  in  seeking  enii)loyment  or  returning  to 
his  domicile  after  the  termination  of  such  em- 
ployment are  not  deductible  under  the  statute, 
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nor  are  the  amounts  expended  in  going  from  his 
place  of  employment  to  visit  his  family  a  proper 
deduction  from  gross  income." 

Following  this  decision  the  Board  consistently  held 
that  a  taxpayer  may  not  keep  his  residence  at  a  point 
where  he  is  not  engaged  in  a  trade  or  business  and 
take  deduction  for  his  living  expenses  while  away 
from  such  residence  or  deduct  traveling  expenses  be- 
tween his  place  of  business  and  such  residence. 

Charles  E.  Duncan,  17  B.T.A.  1088; 

George  W.  Lindsay,  34  B.T.A.  840; 

William  Lee  Tracy,  39  B.T.A.  578; 

Walter  M,  Priddy,  43  B.T.A.  18. 

George  W.  Lindsay  was  a  Congressman.  Citing  the 
Bixler  case  the  Tax  Court  held  that  he  must  reside 
in  Washington  and  refused  to  allow  deductions  for 
expenses  incurred  when  he  returned  to  his  home  in 
Brooklyn  to  consult  his  constituents  or  his  hotel  ex- 
penses in  Washington. 

Charles  E.  Duncan  was  a  traveling  salesman.  His 
only  "home"  was  a  hotel  room  in  Buffalo  where  he 
kept  his  ailing  wife.  He  apparently  did  no  business 
at  home.  The  Tax  Court  held  that  he  had  no  ''home" 
and,  therefore,  no  deduction. 

Walter  M.  Priddy  had  a  home  in  Wichita  Falls, 
Texas,  and  was  there  about  25%  of  the  time.  His 
principal  business  was  at  Tyler,  Texas,  where  he 
spent  from  30%  to  40%  of  his  time.  The  Tax  Court 
held  Tyler  to  be  his  home  and  disallowed  the  claimed 
deductions  for  his  expenses  there. 
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Some  of  the  cases  cited  luider  the  Bixler  rule  could 
as  well  have  been  determined  under  the  rule  laid 
down  under  the  Griesemer  decision  with  the  same  re- 
sult. As  an  illustration:  Jn  the  case  of  William  Lee 
Tracy:  Tracy  determined  to  be  an  actor  in  1929  and 
left  his  home  in  Trucksville,  Pa.  for  that  purpose. 
During  the  next  few  years,  he  visited  Trucksville 
occasionally.  The  case  involves  the  calendar  year 
1934,  and  in  that  year  he  only  made  one  fleeting-  air- 
plane visit  to  Trucksville.  The  Tracy  case  construes 
the  word  ''home"  in  its  usually  accepted  meaning — 
*'the  usual  place  of  abode".  Obviously  Trucksville 
was  not  Mr.  Tracy's  usual  i)lace  of  abode  and  his 
expenses  away  from  Trucksville  could  properly  dis- 
allowed imder  the  Griesemer  rule. 

The  fact  is  that  the  Bixler  and  Griesemer  rules 
cannot  be  co-ordinated  by  any  knowTi  process.  It 
seems  only  a  matter  of  chance,  or  of  the  relative 
persuasive  capacities  of  the  res])ective  counsel,  that 
determines  which  rule  is  to  be  applied. 

It  might  at  first  seem  that  the  element  of  time  was 
determinative ;  but  in  the  Griesemer  case  the  tax])ayer 
was  away  from  home  three  years;  in  the  Broim  case 
about  half  the  time;  in  the  Powell  case  three  days  a 
week;  yet  in  all  these  and  many  other  cases  the  Tax 
Court  has  not  said  with  respect  to  the  time  away  from 
home  ''he  cannot  have  a  home  other  than  at  liis  post 
or  station  of  employment". 

Does  the  Bixler  rule  then  apply  only  in  cases  where 
the  taxpayer  does  no  business  at  home?  The  Tracy 
and  Dnncan  cases  would  seem  to  support  this  theory, 
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but  what  about  Congressman  Lindsay  who  went  home 
to  Brooklyn  to  consult  his  constituents  and  Mr. 
Priddy  who  apparently  did  some  substantial  amount 
of  business  at  Wichita  Falls?  The  General  Counsel 
for  the  Bureau  effectively  destroys  this  theory  by 
permitting  a  golf  professional  to  deduct  his  traveling 
expenses  under  the  Griesemer  rule  even  though  he 
has  no  regular  place  of  employment.  How  then  does 
he  differ  from  the  traveling  salesman  in  the  Duncan 
case? 

The  Bixler  rule  is  a  good  example  of  what  happens 
when  the  taxing  authorities  disregard  the  mandate 
of  Congress.  Congress  says  ''you  can  deduct  expenses 
while  away  from  home  on  business".  Clear  enough. 
Then  the  taxing  authorities  see  that  some  money  is 
escaping  the  Treasur}^  So  they  say  "but  you  can't 
have  a  home  except  where  you  work  and  your  home 
is  where  you  are  working".  So  "home"  becomes  a 
"bird  of  passage",  a  fiction  carried  in  a  lawyer's 
brief  case,  a  symbol  in  an  actress'  makeup  box  com- 
ing to  rest  in  the  dressing  room  of  every  theatre  she 
plays  in. 

The  simple  word  "home"  never  had  such  an  ephem- 
eral meaning  to  a  Congressman  or  anyone  else. 

If  the  Courts  sustain  the  tax  gatherers,  then  once 
again  Congress  must  clear  away  the  fiction  and  estab- 
lish the  fact. 

The  process  is  well  described  by  Professor  Maguire 
in  his  "Federal  Revenue — Internal  or  Infernal?" 
(1943)  21  Tax  Mag.  77,123,  wherein  he  stated: 
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'^But  we  cannot  forget  that  nearly  every  one  of 
the  (statutory  changes)  is  a  reversal  of  policy 
hitherto  established  in  hard,  prolonged,  and 
elaborate  battling  between  government  and  tax- 
payers, and  the  government  on  the  whole  won 
the  battles,  and  that  it  won  in  the  teeth  of  argu- 
ment by  the  taxpayers  which  fully  disclosed  all 
of  the  considerations  now  imi)elling  legislative 
retraction.  Why  so  much  official  misjudgment  as 
to  the  soundness  of  policy^  Why  this  business 
not  merely  of  marching  up  a  hill  and  then  march- 
ing down  again,  but  of  fighting  and  pleading  to 
capture  the  hill,  only  to  conclude  that  it  was  not 
a  proper  object  of  attack  and  that  all  the  money, 
energy,  and  time  expended  on  attack  and  defense 
were  worse  than  wasted?" 

(See  Footnote  No.  24  to  Professor  Griswold's 
article  printed  in  the  Appendix.) 

Even  if  it  be  assumed  that  the  Bixler  rule  is  sound 
the  case  of  the  petitioners  does  not  fall  under  it  for 
the  following  reasons: 

1.  Before  1939  the  petitioner  Ina  Claire  Wal- 
lace had  a  home  and  residence  in  New  York  and 
intended  to  return  there.  There  is  no  suggestion 
that  New  York  was  not  hei-  '^home"  even  in  the 
Bixler  sense. 

2.  When  did  she  lose  her  New  York  home? 
She  was  certainly  away  from  her  New  York  home 
on  business  when  she  arrived  in  California. 

3.  She  worked  only  tw-o  weeks  in  Los  Angeles 
in  January  of  1939  and  did  not  work  again  in 
Los  Angeles  until  May  1939.  Most  of  the  inter- 
vening time  she  was  in  San  Francisco.    She  was 
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in  San  Francisco  four  or  five  weeks  before  her 
marriage  on  March  16th  and  then  established  her 
^'home",  residence  and  place  of  business  in  San 
Francisco.  She  did  not  return  to  Los  Angeles 
until  about  May  1st.  Between  May  1st  and  ''a 
few  days  before  September  15th"  (R.  p.  106) 
she  was  again  in  San  Francisco  for  ''a  few 
weeks".  She  left  Los  Angeles  a  few  days  before 
September  15th  and  did  not  return.  It  would 
seem  obvious  that  the  petitioner  Ina  Claire  Wal- 
lace never  intended  to  establish  a  home  in  Los 
Angeles.  She  testified  that  until  her  marriage 
New  York  was  her  home  and  thereafter  San 
Francisco. 

4.  In  a  previous  section  of  this  brief  we  have 
pointed  out  that  the  petitioner  Ina  Claire  Wal- 
lace's home  in  San  Francisco  was  also  her  ''of- 
fice", and  that  there  both  petitioners  engaged  in 
her  business.  Her  home  was  her  place  of  busi- 
ness as  it  is  of  most  actors. 

5.  In  the  following  section  of  the  brief,  we 
point  out  that  San  Francisco  is  the  home,  the 
office,  the  place  of  business  and  the  post  or  sta- 
tion of  employment  of  both  of  the  petitioners  by 
law  as  well  as  in  fact. 

We  respectfully  submit  that  for  all  of  these  reasons 
the  Bixler  rule  can  have  no  proper  application  to  the 
cases  presented  on  these  petitions. 
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5.  THE  EARNINGS  OF  BOTH  PETITIONERS  ARE  COMMUNITY 
PROPERTY  UNDER  THE  CONTROL  AND  MANAGEMENT  OF 
THE  HUSBAND:  THE  HOME,  DOMICILE  AND  PLACE  OF 
BUSINESS  OF  THE  COMMUNITY  WAS  SAN  FRANCISCO, 
CALIFORNIA. 

It  is  admitted  that  the  earnings  of  both  petitioners 
after  March  16,  1939  were  community  property  under 
the  laws  of  California.  {California  Civil  Code,  sec- 
tions 162  and  167.)  Petitioners  made  separate  returns 
and  included  upon  each  one-half  of  the  community 
income,  and  eacli  petitioner  took  as  a  deduction  one- 
half  of  the  community  expenses.  The  question  at 
issue  is  whether  the  admitted  expenses  of  petitioner 
Ina  Claire  Wallace,  while  she  was  in  Beverly  Hills, 
were  a  proper  deduction  from  the  community  income. 

1.  Under  the  California  law,  each  of  the  peti- 
tioners have  a  present,  equal  and  existing  interest  in 
the  earnings  of  the  other. 

''The  respective  interests  of  the  husband  and 
wife  in  community  property  during  continuance 
of  the  marriage  relation  are  present,  existing  and 
equal  interests  under  the  management  and  control 
of  the  husband   *    *    *." 

Cal.  Civil  Code,  Section  161  (a). 

It  will  thus  be  seen  that  one-half  of  the  community 
earnings  of  Mrs.  Wallace  belong  to  Mr.  Wallace  and 
likewise  one-half  of  his  earnings  belonged  immediately 
to  her;  likewise  the  business  expenses  of  both  peti- 
tioners being  a  charge  against  the  community  income 
are  borne  in  equal  proportions  by  each  of  the  ])eti- 
tioners. 
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2.  Earnings  of  petitioner  Ina  Claire  Wallace  as 
community  income  were  under  the  control  and  man- 
agement of  her  husband. 

''The  husband  has  the  management  and  control 
of  the  community  personal  property,  with  like 
absolute  power  of  disposition,  other  than  testa- 
mentary, as  he  has  of  his  separate  estate  *  *  *." 
Cal.  Civil  Code,  Section  172. 

Simply  stated,  this  section  of  the  California  Civil 
Code  means  that  the  business  affairs  of  the  community 
are  under  the  control  and  management  of  the  husband 
and  that  the  moneys  earned  and  expenses  incurred 
are  under  his  control,  and  he  is  the  person  primarily 
responsible  therefor. 

3.  Under  the  California  law,  every  person  has  one 
residence  and  only  one,  and  the  residence  of  the  wife 
is  the  residence  of  the  husband. 

"Every  person  has,  in  law,  a  residence.  In  de- 
termining the  place  of  residence,  the  following 
rules  are  to  be  observed: 

1.  It  is  the  place  where  one  remains  when  not 
called  elsewhere  for  labor  or  other  special  or 
temporary  purpose,  but  to  which  he  returns  in 
seasons  of  repose; 

2.  There  can  only  be  one  residence. 

5.  The  residence  of  the  husband  is  the  residence 
of  the  wife. 

7.  The  residence  can  be  changed  only  by  the 
union  of  act  and  intent." 

Cal.  Political  Code,  Section  52. 
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In  9  Cat.  Jttris,  at  page  837,  the  California  rule  is 
stated  as  follows: 

**It  is  both  a  common  law  and  statutory  rule 
that  the  residence  or  domicile  of  the  husband  is 
the  residence  oi-  domicile  of  the  wife." 

Section  156  of  the  California  Civil  Code  provides: 
' '  The  husband  is  the  head  of  the  family.  He  may 
chose  any  reasonable  place  or  mode  of  living, 
and  the  wife  must  confoi'm  thereto." 

The  parties  hereto  had  agreed  to  maintain  their 
home  in  San  Francisco.  There  is  no  question  but 
that  the  legal  residence  and  the  actual  ''home"  of 
the  petitioners  after  March  16,  1939  was  and  is  in 
San  Francisco.  San  Francisco  is  the  only  legal  resi- 
dence of  the  petitioners  under  the  applicable  Cali- 
fornia statutes,  and  it  is  and  has  been  the  actual  resi- 
dence and  home  of  the  petitioners  ever  since  that 
date.  There  is  also  no  doubt  of  the  fact  that  one-half 
of  the  petitioner  Ina  Claire  Wallace's  earned  income 
belonged  in  law  to  the  petitioner  William  R.  Wallace, 
Jr.,  and  that  one-half  of  his  earned  income  belonged 
to  her.  The  business  activities  of  both  of  the  peti- 
tioners were  community  ventures.  Her  earnings  and 
his  earnings  became  part  of  the  community  income; 
her  expenses  and  his  expenses  were  chargeable  to  the 
community  income.  Petitioner  Ina  Claire  Wallace's 
earnings  and  expenses  were  controlled  and  managed 
by  her  husband,  as  was  all  of  the  rest  of  the  com- 
munity property. 

The  whole  theory  of  the  California  community 
property  law  is,  in  effect,  that  the  husband  and  wife 
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are  engaged  in  what  amounts  to  a  joint  venture.  Each 
contributes  according  to  ability.    In  the  present  case 
there  are  two  taxpayers  both  earning  a  portion  of 
the  community  income.    The  legal  residence  or  home 
of  both  of  the  taxpayers  is  in  the  City  and  County 
of  San  Fl-ancisco.    One  of  the  taxpayers,   being   a 
lawyer,  maintains  an  office  in  that  city.    From  time 
to  time  he  travels  from  the  city  in  the  pursuit  of  his 
profession,  and  his  expenses,  while  away  from  home, 
are  properly  charged  against  the  community  income. 
The    other    taxpayer,    being    an    actress,    necessarily 
travels  from  city  to  city  in  the  course  of  her  profes- 
sional career.  There  is  no  doubt  but  that  the  expenses 
in  question  were  incurred  while  the  taxpayer  Ina 
Claire  Wallace  was  away  from  her  usual  place  of 
abode  and  that  on  the  income  tax  returns  of  both 
taxpayers,  no  deduction  was  made  for  the  expenses 
incurred  in  maintaining  the  taxpayer's  usual  place 
of  abode.    There  is  no  doubt  but  that  the  taxpayers 
during  the  period  in  question  did  maintain  their  place 
of  abode  in  the  City  and  County  of  San  Francisco, 
and  that  the  expenses  incurred  in  Beverly  Hills  were 
in  addition  to  the  expenses  incurred  in  the  usual  place 
of  abode. 

In  the  case  at  bar,  the  taxpayers  had  residence, 
home  and  place  of  business  in  San  Francisco,  and  it 
was  to  their  San  Francisco  home  to  which  all  ques- 
tions relating  to  all  business  were  referred.  San  Fran- 
cisco was  the  ''usual  place  of  abode"  of  both  tax- 
y)ayers  during  the  taxable  year  and  has  been  ever 
since.    The  location  of  the  usual  place  of  abode  and 
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of  all  questions  relating  to  the  community  income 
and  (community  expenses  were  under  the  law  to  be 
controlled  and  determined  by  the  husband. 

5.  While  we  believe  that  the  expenses  incurred 
were  a  proper  charge  against  community  income  and 
therefore  deductible  in  equal  amounts  from  the  com- 
munity income  of  the  respective  taxpayers,  we  see  no 
possible  justification  for  the  disallowance  of  the  de- 
duction upon  the  return  of  the  husband  taxpayer. 
Certainly,  so  far  as  he  was  concerned,  the  portion  of 
the  income  received  by  him  from  the  earnings  of  his 
wife  was  received  by  him  while  she  was  away  from 
home  engaged  in  a  business  or  profession.  Certainly 
he  had  no  business  or  place  of  employment  outside 
of  the  City  of  San  Francisco,  and  certainly  he  main- 
tained no  '^ business  residence"  in  Beverly  Hills.  So 
far  as  he  was  concerned,  the  expenses  incurred  in 
Beverly  Hills  were  beyond  question  in  addition  to 
his  usual  expenses  at  his  usual  place  of  abode  and  in 
the  place  where  he  maintained  his  office  and  his  busi- 
ness. None  of  the  cases  referred  to  by  the  Commis- 
sioner touch  upon  this  point  and  even  if  we  were  to 
assume  that  the  rule  in  the  Bixler  case  were  to  be 
extended  to  its  logical  conclusion  and  the  rule  of  the 
Griesemer  case  ignored,  nevertheless  the  expenses 
were,  as  to  the  husband,  expenses  incurred  away  from 
the  legal  residence,  the  actual  home  and  the  actual 
place  of  business. 

As  to  the  husband,  there  would  seem  to  be  no  dis- 
tinction, in  connection  with  his  one-half  of  the  com- 
munity expenses,  between  the  out  of  town  expenses 
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he  incurred  while  trying  lawsuits  out  of  the  city,  and 
those  he  incurred  for  the  account  of  his  wife  while 
she  was  out  of  the  city  making  a  motion  picture. 
From  the  wife's  viewpoint,  she,  like  he,  bore  her  one- 
half  of  his  expenses  and  was  allowed  a  deduction,  but 
neither  wife  nor  husband  are  allowed  a  deduction 
for  her  similar  expense  when  she  was  away  earning 
community  income. 


CONCLUSION. 

We  respectfully  submit  that  after  March  16,  1939, 
the  home  of  both  petitioners  was  San  Francisco  and 
that  the  expenses  of  the  community  incurred  in  carry- 
ing on  business  in  the  City  of  Beverly  Hills  should 
be  allowed  as  a  deduction  upon  the  returns  of  each 
of  the  petitioners,  and  that  the  decisions  of  the  Tax 
Court  of  the  United  States  should  be  reversed. 


Dated,  San  Francisco, 
November  26, 1943. 


W.  R.  Wallace,  Jr., 

Attorney  for  Petitioner, 
Ina  Claire  Wallace. 

W.  R.  Ray, 

Attorney  for  Petitioner, 
W.  R.  Wallace,  Jr. 


Williamson  &  Wallace, 
Of  Counsel. 


(Appendix  Follows.) 


Appendix 

An  Argtment  against  the  Doctrine  that  Deduc- 
tions SnorLi)  Be  Narrowly  Consi^rued  as  a  Matter 
OF  Legislative  Grace. — In  Goidd  v.  Gould,^  one  of 
the  earliest  eases  under  the  modem  income  tax,  Mr. 
Justice  McReynolds  wrote  a  passage  which  for  many 
years  gave  great  encouragement  to  taxpayers.  He 
there  laid  down  the  rule  that : 

In  the  interpretation  of  statutes  it  is  the  estab- 
lished I'ule  not  to  extend  their  pi'ovisions,  beyond 
the  clear  import  of  the  language  used,  or  to  en- 
large their  operations  so  as  to  embrace  matters 
not  specifically  pointed  out.  In  case  of  doubt 
they  are  construed  most  strongly  against  the  Gov- 
ernment, and  in  favor  of  the  citizen.^ 

For  many  years  this  passage  was  calculated  to  put 
terror  into  a  Govermnent  lawyer's  heart.  It  was  cited 
in  more  than  two  hundred  reported  decisions,  and 
must  have  been  set  out  in  full  in  many  thousands  of 
taxpayers'  briefs.  Occasionally  the  courts  added  to 
it  a  reference  to  the  decision  of  the  House  of  Lords 
in  Partington  v.  Attorney-General/  where  even 
stronger  language  was  used  in  favor  of  the  taxpayer. 


1245  U.  S.  151  (1917). 

^Id.  at  153.  For  earlier  expressions  of  the  rule  under  prior  tax 
laws,  see  United  States  v.  Isham,  17  Wall.  496,  504  (U.  S.  1873)  ; 
United  States  v.  Watts,  1  Bond  580,  583-84  (C.  C.  S.  D.  Ohio, 
1865)  ;  United  States  v.  Wigglesworth,  2  Story  »69.  373-74  (C.  C. 
D.  Mass.  1842).  Indeed,  the  language  used  in  Goidd  v.  Gould  is 
very  nearly  a  verbatim  quotation  from  the  opinion  of  ]Mr.  Justice 
Story  in  the  latter  case. 

3L.  R.  4  H.  L.  100,  122  (1869)  :  ".  .  .  if  the  Crown,  seeking 
to  recover  the  tax,  cannot  bring  the  subject  within  the  letter  of 
the  law,  the  subject  is  free,  however  apparently  \vithin  the  spirit 
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But  in  the  course  of  time  it  came  to  be  seen  that 
the  rule  of  strictly  literal  construction  of  taxing  stat- 
utes in  favor  of  taxpayers  was  not  a  sound  one.  In 
Burnet  v.  Gugenheini,*  Mr.  Justice  Cordozo  jjointed 
out  one  of  the  difficulties  when  he  refused  to  apply 
the  rule  of  Gould  v.  Gould  to  the  case  before  him, 
saying,  ''The  construction  that  is  liberal  to  one  tax- 
payer may  be  illiberal  to  others".  A  short  while  later 
the  same  point  was  made  somewhat  more  fully  by 
Judge  Learned  Hand  in  his  dissenting  opinion  in 
Comm'r  v.  Morris:'  The  fact  that  a  particular  con- 
struction of  a  taxing  statute  often  works  in  favor  of 
one  taxpayer  but  against  another  seems  to  require 
that  the  courts  should  do  their  best  to  find  out  what 
the  statute  means  in  its  setting  as  an  instriunent  for 
providing  revenue.  And  this  is  true  even  where  the 
two-edged  effect  of  the  construction  may  not  be  pres- 
ent. The  real  objection  to  the  rigid  rule  of  Gould  v. 
Gould  was  that  it  represented  in  large  part  the  abne- 
gation by  the  courts  of  one  of  their  greatest  and  legiti- 
mate functions,  the  ascertainment  as  near  as  may  be 
of  the  meaning  of  legislative  acts. 

of  the  law  the  case  might  otherwise  appear  to  ])e.  In  other  words, 
if  there  be  admissible,  in  any  statute,  what  is  called  an  equitable 
construction,  certainly  such  a  construction  is  not  admissible  in  a 
taxing  statute,  where  you  can  simply  adhere  to  the  words  of  the 
statute."  This  language  was  cited  and  quoted  by  Mr.  Justice 
Sutherland  in  United  States  v.  Merriam,  263  U.  S.  179,  188 
(1923),  and  in  Crooks  v.  Harrelson,  282  U.  S.  55,  61  (1930). 

•'28S  U    S.  280,  286  (1933). 

600  F.(2d)  962,  964  (C.  C.  A.  2d,  1937).  "I  cannot  see  that  the 
canon  of  interpretation  which  bears  against  the  Treasury  in  tax 
statutes  .should  influence  us;  it  so  happens  that  Mr.  Morris  will 
have  a  deficiency  to  pay  in  this  case,  but  it  is  impossible  to  say 
that  cither  interpretation  will  in  the  end  favor  taxpayers;  some- 
limes  they  will  gain,  sometimes  they  will  not." 
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This  was  clearly  pointed  out  by  Mr.  Justice  Stone 
in  White  v.  United  States,''  in  words  which  for  all 
practical  ])urpo8es  have  ended  the  influence  of  Gould 
V.  Gould: 

Wo  are  not  impressed  by  the  argument  that,  as 
the  question  here  decided  is  doubtful,  all  doubts 
should  be  resolved  in  favor  of  the  taxpayer.  It  is 
the  function  and  duty  of  coui-ts  to  resolve  doubts. 
We  know  of  no  reason  why  that  function  should 
be  abdicated  in  a  tax  case  more  than  in  any 
other  where  the  rights  of  suitors  turn  on  the 
construction  of  a  statute  and  it  is  oui'  duty  to 
decide  what  that  construction  fairly  should  be. 

This  seems  an  obviously  sound  approach  to  the  prob- 
lem of  construction  of  taxing  statutes,  and  we  are 
well  rid  of  the  thought-deadening  formula  of  the  prior 
cases. 

Meanwhile,  however,  another  aphorism  has  grown 
up  wiiich  seems  directly  analogous  to  the  rule  of 
Gould  V.  Gould,  and  equally  unsound.  This  is  found 
in  the  recent  decision  of  the  Supreme  Court  in  Inter- 
state Transit  Lines  v.  Comm'r,''  where  the  Court  re- 
fers, as  the  keystone  of  its  opinion,  to  ''the  now 
familiar  rule  that  an  income  tax  deduction  is  a  mat- 
ter of  legislative  grace  and  that  the  burden  of  clearly 
showing  the  right  to  be  claimed  deduction  is  on  the 
taxpayer".  This  rule  in  its  strict  form  is  of  very 
recent   origin.      Apparently   the   first    expression    in 


«305  U.  S.  281,  292  (1938).  The  final  appearances  of  Goxild  v. 
Gould  in  Supreme  Court  opinions  are  found  in  White  v  Aronson 
302  U.  S.  16,  20  (1937)  (per  McReynolds,  J.),  and  Hassett  v' 
Welch,  303  U.  S.  303,  314  (1938)    (per  Roberts,  J.) 

ni  U.  S.  L.  Week  4490  (U.  S.  June  14,  1943). 
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terms  of  "legislative  grace"  is  found  in  New  Colonial 
Ice  Co.  V.  Helvering.^  There  may  be  some  reason  to 
think  that  the  statement  there  had  its  roots  in  the 
group  of  cases  involving  depletion  in  the  primitive 
stages  of  our  income  tax  laws.'^  For  the  most  part, 
though,  the  earlier  cases  involving  deductions  seem  to 
have  gone  no  further  than  a  statement  of  the  bur- 
den of  proof  which  generally  lies  on  taxpayers/" 
But  the  sweeping  rule  of  the  New  Colonial  Ice  case 


8292  U.  S.  435,  440  (1934).  "Whether  and  to  what  extent  de- 
ductions shall  be  allowed  depends  upon  legislative  grace ;  and  only 
as  there  is  clear  provision  therefor  can  any  particular  deduction 
be  allowed."  Reference  may  also  be  made  to  the  substantially 
contemporaneous  statement  in  Helvering  v.  Independent  Life  Ins. 
Co.,  292  U.  S.  i371,  381  (1934).  ''Unquestionably  Congress  has 
])Ower  to  condition,  limit  or  deny  deduction  from  gross  income  in 
order  to  arrive  at  the  net  which  it  chooses  to  tax."  It  should  be 
noted,  though,  that  this  is  a  statement  bearing  on  the  power  of 
Congress,  and  that  it  does  not  deal  with  a  question  of  construing 
what  Congress  has  actually  chosen  to  do. 

"Stratton's  Independence,  Ltd.  v.  Howbert,  231  U.  S.  399 
(1913)  ;  Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503 
(1917)  ;  United  States  v.  Biwabik  Mining  Co.,  247  U.  S.  116 
(1918);  rioldfield  Consolidated  Mines  Co.  v.  Scott,  247  U.  S. 
126  (1918) ;  Lynch  v.  Alworth-Stephens  Co.,  267  U.  S.  364  (1925). 
Cf.  United  States  v.  Ludev,  274  U.  S.  295  (1927)  ;  Burnet  v. 
Thompson  Oil  &  Gas  Co.,  283  U.  S.  301  (1931).  These  cases  have 
a  peculiar  history  and  would  hardly  seem  to  be  a  foundation  for  a 
sweeping  general  rule  for  a  restrictive  construction  of  deduction 
provisions.  They  turned  on  the  power  of  Congress,  not  on  the 
construction  of  what  Congress  did;  and  in  their  result  they  have 
long  since  been  displaced  by  later  congressional  acts. 

i'>S'ec  Burnet  v.  Houston,  283  U.  S.  223,  227  (1931)  ;  Reinecke 
V.  Spaulding,  280  U.  S.  227,  232-33  (1930);  United  States  v. 
Anderson,  269  U.  S.  422,  443  (1926).  Even  this  rule,  it  may  be 
thought,  has  no  application  to  the  construction  of  statutes.  The 
burden  of  proof  relates  to  the  proving  of  facts,  and  that  is  gen- 
erally on  the  taxpayer.  But  there  is  no  reason  why  there  should 
be  any  burden  one  way  or  the  other  in  the  construction  of  a 
statute.  In  all  cases  the  function  of  the  court  should  be  simply 
"to  decide  what  that  construction  fairly  should  be."  The  question 
may  indeed  be  close — otherwise  it  would  probably  not  be  in  court 
— but  it  is  none  the  less  the  function  of  the  court  to  resolve  it. 


has  since  been  frequently  cited  or  quoted.^'  An  indi- 
cation of  the  j)otency  of  this  approach  to  the  con- 
struction of  deduction  provisions  may  possibly  be 
found  in  the  fact  that  the  decisions  in  all  but  one  of 
these  cases  went  against  the  taxpayer.'-  Although  the 
New  Colxmial  Ice  formula  is  a  ''now  familiar  rule", 
and  is  cited  by  Government  lawyers  in  their  briefs  as 
glibly  as  taxpayers'  lawyers  once  relied  on  Gould  v. 
Gould,  it  has  never  been  fully  considered  by  the 
Court.  Taken  literally,  it  would  mean  that  Congress 
may  deny  all  deductions  and  im])ose  a  tax  on  gross 
income.  This  is  a  large  question,  about  which  there 
may  be  reasonable  doubts,  even  today.''*  Could  Con- 
gress, for  example,  impose  the  tax  on  the  entire  pro- 
ceeds from  the  sale  of  property  without  any  allowance 
for  the  cost  of  the  property?  Could  it  deny  all  deduc- 
tion for  wages  paid?  But  there  is  no  need  to  resolve 
such  questions,  nor  to  deny  that  Congress  has  very 
great  power  over  the  deductions  which  are  allowed. 


iiHelvering  v.  Taylor,  293  U.  S.  507,  514  (1935)  ;  Helvering  v. 
Inter-Mountain  Life  Ins.  Co.,  294  U.  S.  686,  689-90  (1935)  ;  White 
V.  United  States,  305  U.  S.  281,  292  (1938)  ;  Deputy  v  du  Pont 
308  U.  S.  488,  493  (1940)  ;  Helvering  v.  Northwest  Steel  Mills, 
311  U.  S.  46.  49  (1940) ;  Helvering  v.  Ohio  Leather  Co.,  317  U.  S. 
102,  106  (1942)  ;  Interstate  Transit  Lines  v.  Comm'r,  11  U.  S.  L. 
Week  4490  (U.  S.  June  14,  1943).  Curiously  enough,  the  passage 
from  the  Neiv  Colonial  Ice  ease  was  quoted  by  Mr.  Justice  Stone 
in  his  opinion  in  White  v.  United  States,  305  U.  S.  281,  292 
(1938),  immediately  following  the  language  from  the  latter  ease 
which  has  been  set  out  in  the  text,  supra  p.  1143. 

»2The  exception  was  Helvering  v.  Taylor,  293"  U.  S.  507,  514 
(1935),  where  the  New  Colonial  Ice  case  was  merely  cited,  and 
the  statement  of  the  Court  was  confined  to  the  burden  of  proof 
rule,  the  case  being  one  turning  on  the  proof  of  facts. 

i3See  Magu.l,  T.vx.vble  Income  (1936)  c.  9;  Note  (1936)  36 
Col.  L.  Rev.  274.  Cf.  Stewart  Drv  Goods  Co.  v.  Lewis,  294  U.  S. 
550  (1935). 
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I'he  fact  remains  that  Congress  has  never  sought  to 
tax  gross  income.  We  are  not  dealing  with  a  question 
of  power,  but  of  intention.  And  the  whole  structure 
and  the  history  of  the  income  tax  makes  it  plain  that 
the  intention  of  Congress  to  allow  deductions  has  been 
just  as  clear  as  its  intention  to  tax  income. 

Is  not  Mr.  Justice  Stone's  approach  in  the  White 
case  just  as  applicable  to  the  matter  of  deductions 
as  it  is  to  the  matter  of  construing  taxing  provisions  ? 
Is  there  any  reason  to  think  that  Congress  is  allow- 
ing favors  or  exercising  '* legislative  grace"  when  it 
provides  for  deductions'?  Is  it  not  "the  function  and 
duty  of  courts  to  resolve  doubts"  in  construing  deduc- 
tion provisions  as  well  as  other  sections  of  the  statute ; 
and  where  the  issue  is  one  of  the  construction  of  a 
statute  "to  decide  what  that  construction  fairly 
should  be"?  A  great  service  was  done  in  the  White 
case  when  it  was  shown  that  the  problem  of  constru- 
ing tax  statutes  was  one  of  finding  the  meaning  of 
words,  and  that  this  w^as  a  problem  which  must  be 
approached  free  from  any  rules  or  presumptions  or 
other  barriers  to  the  ascertainment  of  the  thought 
which  Congress  has  expressed.  But  no  reason  is  per- 
ceived why  exactly  the  same  rule  should  not  be  ap- 
plied to  the  construction  of  a  deduction  provision.  The 
problem  is  to  find  the  meaning  of  what  Congress  has 
said.  There  is  no  reason  why  that  should  be  ap- 
proached in  terms  of  "legislative  grace"  or  of 
"clear"  burden  on  the  taxpayer. 

There  would  seem  to  be  room  to  think  that  the  ap- 
proach  exemplified   by   the   passage   from   the   New 


vu 


Colonial  Ice  case  has  already  resulted  in  considerable 
distortion  of  our  income  tax  law.  Much  of  the  con- 
troversy has  revolved  around  the  matter  of  deduc- 
tions for  business  expenses.  The  statute  allows  the 
deduction  of  ''AH  the  ordinary  and  necessary  expenses 
})aid  or  incurred  during  the  taxable  year  in  carrying 
on  any  trade  or  business.  .  .  .""  This  language  has 
l)een  unchanged  since  the  Revenue  Act  of  1918.^^  Ap- 
parently it  finds  its  origin  in  ])rovisions  which  were 
included  in  the  Act  of  August  27,  1894.^«  The  legis- 
lative history  of  those  provisions  gives  clear  evidence 
that  they  were  intended  to  have  broad  application;" 
and  no  action  of  Congress  since  that  time  has  ever 
indicated  a  contrary  intention.  There  would  seem  to 
be  every  reason  why  the  words  of  the  statute  should 
be  given  a  broad  construction  so  as  to  achieve  the 
obvious  purpose  of  Congress  to  tax  net  business  in- 
come.   It  is  true  that  the  expenses  must  be  ''ordinary 


i^lNT.  Rev.  Code  §  23(a)(1)(A). 

i^Section  214  (a)(1)  (relating  to  individuals);  §  234(a)(1) 
(relating?  to  corporation).  In  §§  5(a)  and  12(a)  of  the  Revenue 
Act  of  1916,  the  wordino^  was  ver\-  sliifhtly  different,  but  the  lejris- 
lative  history  of  the  1918  Act  does  not  show  that  any  change  of 
meaning  was  intended. 

i«28  Stat.  509  (1894).  Section  28  of  this  Act  provided  in  the 
case  of  individuals  that  "the  necessary  expenses  actually  incurred 
in  carrving  on  any  business,  occupation  or  profession  shall  be 
deducted. ' '  Id.  at  553.  And  §  32  imposed  the  tax  on  corporations 
"on  the  net  profits  or  income  above  actual  operating  or  business 
expenses."   Id.  at  556. 

I'^Senator  Vest  of  Missouri,  in  charge  of  the  bill,  stated  that  the 
word  "business"  was  inserted  in  addition  to  the  word  "operating" 
expenses,  "out  of  abundance  of  caution,"  and  so  that  the  deduc- 
tion "would  clearlv  cover  all  the  legitimate  expenses  attending 
the  business."  26  Cong.  Rec.  6887  (1894).  And  Mr.  Vest  repeat- 
edly asserted  Ihat  the  language  of  the  bill  was  broad  enough  to 
cover  various  exi)enditures  suggested  by  other  Scnatoi-s.  See  26 
Cong,  Rec.  6888,  7131,  7133  (1894). 
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and  necessary",  but  these  words  are  given  full  and 
adequate  function  when  they  are  used  to  separate 
capital  ex])enditures  from  current  expenses,  on  the 
one  hand,  and  when  they  eliminate  such  things  as  ille- 
gal expenditures  or  wholly  unrelated  expenses,^^  on 
the  other.  But  the  Court,  by  bearing  down  on  "ordi- 
nary and  necessary",  and  on  "trade  or  business", 
and  reducing  these  phrases  to  sterile  bones,  has  done 
much  to  thwart  the  purpose  of  Congress  to  impose  the 
tax  on  net  incomes. 

In  Deputy  v.  Du  Pont,^^  a  deduction  was  disallowed 
for  an  expenditure  which  had  clearly  been  made  by 
the  taxpayer  in  connection  with  his  business  activities. 
The  denial  was  based  on  a  narrow  construction  of 
what  constituted  the  taxpayer's  "trade  or  business", 
although  the  court  conceded  that  "There  is  no  inti- 
mation in  the  record  that  the  transactions  .  .  .  were 
entered  into  for  any  reason  except  a  bona  fide  busi- 
ness purpose".-"  And  then  for  good  measure  they 
were  held  not  to  be  "ordinary  and  necessary"  as  well, 
in  terms  which  would  eliminate  nearly  all  but  routine 
expenses.  It  would  seem,  though,  that  the  word 
"ordinary"  in  the  statute  was  designed  to  eliminate 
expenditures  which  should  be  capitalized,  and  that  it 
should  take  a  clearer  indication  than  that  in  the  stat- 
ute to  lead  to  the  conclusion  that  Congress  intended 


'«See  Mr.  Justice  Jackson,  dissenting  in  Interstate  Transit  Lines 
V.  Comm'r,  11  U.  S.  L.  Week  4490  (U.  S.  June  14,  1943).  "Of 
course  the  Commissioner  is  not  obliged  to  allow  this,  or  any  other 
arrangement,  when  it  is  used  as  a  cover  for  tax  skullduggery." 

i»308  U.  S.  488  (1940). 

2o/d_  at  493. 


to  disallow  legitimate  business  expenses.     And  now 
the  same  approach  is  applied  in  the  Interstate  Transit 
Lines  case^'^  to  disallow  the  deduction  of  an  expense 
which    was    unquestionably    legitimate    and    had   the 
clearest  business  purpose.     A  bus  company,  in  order 
to  comply  with  state  law,  organized  a  subsidiary  to 
conduct  its  operations  in  California.  It  agreed  with  the 
subsidiary  to  make  good  any  deficit  which  the  subsidi- 
ary might  incur.  The  deduction  of  a  payment  so  made 
was  disallowed  on  the  ground  that  it  was  not  an  ex- 
pense of  the  parent's  business  since  it  was  the  subsid- 
iary which  carried  on  business  in  California.  The  dis- 
senting opinion  of  Mr.  Justice  Jackson^^  will  seem 
persuasive  to  many.    Here  was  an  undeniably  legiti- 
mate expense  incurred  in  business.     Considering  the 
obvious  purpose  of  Congress  to  tax  net  income  is 
there  any  reason  to  suppose  that  Congress  intended 
that  such  a  deduction  be  denied?  Does  it  not  seem 
likely  that  another  result  might  have  been  reached  if 
the  question  had  been  approached  in  terms  of  what 
the  taxing  statutes  ''fairly"  mean  instead  of  on  the 
basis  of  ''legislative  grace"  and  a  "clear"  burden  on 
the  taxpayer? 

Every  reason  which  opposed  the  rule  of  Gould  v. 
Gould  seems  equally  applicable  to  the  construction 
of  deductions.  In  neither  case  should  there  be  any 
presumption  or  any  burden.  In  both  cases  the  function 
of  the  Court  should  be  to  find  as  best  it  can  w^hat  the 

2ilntei-state  Transit  Lines  v.  Comm'r,  11  U.  S  L  Week  4490 
(U.  S.  June  14,  1943).  ■   yy>^K  *4»u 

22Coneiirred  in  by  Mr.  Chief  Justice  Stone  and  Mr  Justice 
Murphy. 


statute  "fairly"  means.  And  in  this  process,  there 
is  no  more  reason  to  suppose  that  the  meaning  of  a 
deduction  provision  should  be  narrow  than  that  it 
should  be  unduly  broad. -^  The  fundamental  fact  is 
that  Congress  has  given  every  indication  that  what 
it  intends  to  tax  is  net  income;  and  a  construction 
which  leads  in  substance  to  a  tax  on  gross  income  is 
just  as  inconsistent  with  the  statute  as  one  which  al- 
lows to  taxpayer  to  receive  income  free  from  tax. 

A  final  point  may  be  in  order.  It  is  sometimes  hard 
to  see  why  the  Treasury  and  the  Department  of  Jus- 
tice allow  a  case  like  the  Interstate  Transit  case  to 
get  to  the  Supreme  Court,  or  make  there  the  argu- 
ment which  has  now  been  sustained.  Time  and  again, 
in  the  past  few  years,  the  Government  has  taken  cases 
to  the  Supreme  Court  and  won  them,  only  to  have 
to  go  to  Congress  to  get  the  law  changed  in  accordance 
with  the  original  contentions  of  taxpayers.  ^^  Indeed, 


23There  is  ample  precedent  for  such  an  approach,  in  addition  to 
its  clear  statement  in  White  v.  United  States,  305  U.  S.  281,  292 
(1938).  In  Smythe  v.  Fiske,  23  Wall.  374,  380  (U.  S.  1874), 
involving  a  customs  statute,  the  Court  said:  ''A  thing  may  be 
within  the  letter  of  a  statute  and  not  within  its  meaning,  and 
within  its  meaning,  though  not  within  its  letter.  The  intention  of 
the  lawmaker  is  the  law."  More  recently,  the  Court  has  referred 
to  a  question  of  deduction  as  "purely  one  of  statutory  construc- 
tion." Burnet  v.  Thompson  Oil  &  Gas  Co.,  283  U.  S.  301,  304 
(1931).  In  Ilfeld  Co.  v.  Hernandez,  292  U.  S.  62,  66  (1934),  a 
deduction  was  said  to  depend  on  a  statute  that  "fairly  may  be 
read  to  authorize  it. ' ' 

24 See  Maguire,  Federal  Revenue — Internal  or  Infernal?  (1943) 
21  T.\:x  Mag.  77,  123 :  ' '  But  we  cannot  forget  that  nearly  every 
one  of  the  [statutory  changes]  is  a  reversal  of  policy  hitherto 
established  in  hard,  prolonged,  and  elaborate  battling  between  gov- 
ernment and  taxpayers,  that  the  government  on  the  whole  won 
the  battles,  and  that  it  won  in  the  teeth  of  argument  by  the  tax- 
payers which  fully  disclosed  all  of  the  considerations  now  im- 
jjelling  legislative  retraction.    Why  so  much  official  misjudgment 
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the  very  rule  of  Deputy  v.  da,  Pont  has  now  been  at 
least  ])artially  overruled  by  statute.'*'^  Should  it  be 
necessary  to  seek  specific  Congressional  authorization 
for  such  a  deduction  as  that  involved  in  the  Interstate 
Transit  case?-''  Might  it  not  have  been  sound  adminis- 
tration to  allow  a  legitimate  business  to  deduct  an  ex- 
])ense  which  naturally  arose  in  the  conduct  of  its 
business?  The  matter  of  a  fair  allowance  of  deduc- 
tions becomes  of  crucial  importance  with  tax  rates  at 
their  present  level,  and  it  is  as  much  to  the  interest 
of  the  Government  as  it  is  of  taxpayers  to  see  that 
taxes  are  not  imposed  on  what  is  not  in  any  fair 
sense  net  income  of  the  taxpayer.  The  whole  job 
should  not  be  thrown  back  onto  the  draftsmen  of  the 
statutes.  Their  task  can  be  greatly  simplified  to  the 
benefit  of  us  all  by  a  more  sympathetic  and  organic 
approach  to  the  problems  of  construing  tax  statutes. 

E.  N.  G. 


as  to  the  soundness  of  policy?  Why  this  business  not  merely 
marching  up  a  hill  and  then  marching  do^^^l  again,  but  of  fighting 
and  bleeding  to  capture  the  hill,  only  to  conclude  that  it  was  not  a 
proper  object  of  attack  and  that  all  the  money,  energy,  and  time 
expended  on  attack  and  defense  were  worse  than  wasted?" 

25INT.  Rev.  Code  §  23(a)(2),  added  bv  ^  121  of  the  Revenue 
Act  of  1942. 

26See  Mr.  -Justice  Jackson  in  Helvering  v.  Griffiths,  63  Sup.  Ct. 
636,  653  (March  1,  1943).  '"Why  should  we  be  asked  to  impose  by 
interpretation  a  tax  which  the  Treasurv  intends  to  ask  Congress 
to  lift?" 
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No.  10547 
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Commissioner  of  Internal  Revenue,  respondent 
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ON   PETITIONS   FOR  REVIEW   OF   THE   DECISIONS   OF   THE   TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION   BELOW 


The  memorandum  opinion  of  the  Tax  Court  (R.  25- 
32)  is  not  reported. 


JURISDICTION 


These  petitions  for  review  (R.  34-38)  involve  fed- 
eral income  taxes  of  William  R.  Wallace,  Jr.,  and 
Ina  Claire  Wallace,  his  wife,  for  the  taxable  year  1939. 

(1) 


On  December  17,  1941,  the  Commissioner  of  Internal 
Revenue  mailed  to  the  taxpayers  notices  of  deficiency 
in  the  amounts  of  $558.41  and  $503.41,  respectively. 
(R.  7-11,  18-22.)  Within  ninety  days  thereafter  and 
on  March  11,  1942,  the  taxpayers  filed  petitions  with 
the  Board  of  Tax  Appeals  (now  the  Tax  Court)  for 
a  redetermination  of  the  deficiencies  under  the  pro- 
visions of  Section  272  of  the  Internal  Revenue 
Code.  (R.  2-11,  13-22.)  The  decisions  of  the  Tax 
Court  sustaining  the  deficiencies  were  entered  May  7, 
1943.     (R.   32-33.)     The   cases   are  brought   to   this 

Court  by  petitions  for  review  filed  August  4,  1943  (R. 
34-38),  pursuant  to  the  provisions  of  Sections  1141 
and  1142  of  the  Internal  Revenue  Code.' 

QUESTION   PRESENTED 

Whether  taxpayers,  a  husband  and  wife  domiciled 
in  San  Francisco,  California,  are  entitled  under  Sec- 
tion 23  (a)  (1)  of  the  Internal  Revenue  Code  to  de- 
duct as  traveling  expenses  ''while  away  from  home" 
amounts  expended  by  the  wife  for  food,  rent  and  simi- 
lar living  expenses  at  Hollj^wood,  California,  while  she 
was  employed  there  during  1939  as  a  motion  picture 
actress. 

STATUTE  AND  REGULATIONS  INVOLVED 

These  appear  in  the  Appendix,  infra,  pp.  22-23. 


^  The  income  tax  returns  were  filed  on  the  community  property 
basis.  (R.  28,  67-100.)  The  separate  proceedings  were  con- 
solidated for  hearing  below  (R.  25),  and  have  also  been  consoli- 
dated here  for  hearing  upon  a  single  printed  record  (R.  129-132). 


STATEMENT 


The  facts  as  found  by  the  Tax  Court  (R.  25-28,  31) 
may  be  summarized  as  follows : 

Taxpayer,  Ina  Claire  Wallace,  known  professionally 
by  her  maiden  name  of  Ina  Claire,  is  a  well  known 
stage  and  screen  actress.  From  about  August,  1932 
to  April,  1936  she  lived  in  Connecticut,  and  from 
April,  1936  to  November,  1938  she  lived  at  the  Pierre 
Hotel  in  New  York  City  and  also  leased  an  apartment 
in  that  city.  Throughout  these  years  most  of  her 
working  time  was  devoted  to  the  legitimate  stage. 
(R.  26-27,  114-119.) 

In  November,  1938  she  entered  into  a  contract  with 
Loew's,  Inc.,  which  provided  for  her  services  as  a  film 
actress  for  34  weeks  over  a  40-weeks  period  beginning 
November  22,  1938,  and  ending  September  30,  1939, 
at  a  salary  of  $2,000  per  week.  The  contract  required 
her  to  remain  in  the  vicinity  of  Hollywood,  Calif oniia, 
throughout  the  40-week  period  so  as  to  be  available 
for  duty  at  any  and  all  times.  (R.  26,  50,  61,  112.) 
During  1939  and  while  in  Hollywood  to  carry  out  this 
employment,  she  lived  at  the  Beverly  Wilshire  Hotel 
for  a  few  weeks  and  then  rented  a  house  for  a  period 
of  three  months.  At  the  expiration  of  that  period 
she  rented  another  house  which  she  occupied  until 
September  15,  1939.     (R.  28,  110,  119,  124.) 

During  the  period  of  her  employment  by  Loew's, 
Inc.,  and  on  March  16,  1939,  Ina  Claire  married  the 
taxpayer,  William  R.  Wallace,  Jr.,  an  attorney  who 
Jived  in  San  Francisco,  California,  and  who  had  been 
practicing  law  there  since  1927.  They  were  married 
in  Salt  Lake  City,  Utah,  and  after  the  honeymoon 


returned  to  the  home  of  Mr.  Wallace  in  San  Francisco, 
where  they  stayed  for  a  month  or  six  weeks.  They 
discussed  the  matter  of  their  future  residence  at  that 
time  and  agreed  to  make  their  permanent  home  in 
San  Francisco.  About  May  1,  1939,  Mrs.  Wallace 
returned  to  Hollywood  to  resume  her  work  at  the 
studio,  and  she  remained  in  Hollywood  until  the  ter- 
mination of  her  contract  with  Loew's  Inc.  (R.  26-27, 
108,  122.) 

Upon  completing  her  employment  in  Hollywood, 
and  about  September  15,  1939,  Ina  Claire  Wallace 
joined  her  husband  in  San  Francisco.  She  remained 
at  his  home  for  the  balance  of  the  taxable  year  and 
during  that  time,  with  his  advice  and  assistance,  re- 
viewed many  plays  submitted  for  her  approval.  She 
appeared  in  a  play  during  the  summer  of  the  follow- 
ing year,  and  in  another  play  in  New  York  City 
during  the  spring  of  1941.  She  then  returned  to  San 
Francisco  and,  except  for  occasional  trips,  has  since 
lived  there.     (R.  27-28,  106-107,  113.) 

During  the  period  that  she  was  emx)loyed  in  Holly- 
wood, namely,  from  November,  1938  through  Septem- 
ber, 1939,  Ina  Claire  Wallace  was  not  ti^aveling  in 
pursuit  of  a  trade  or  business.  Throughout  this 
period  Hollywood  was  her  place  of  business  and  her 
"home"  within  the  meaning  of  the  taxing  statute, 
although  after  her  marriage  on  March  16,  1939  her 
domicile  became  that  of  her  husband.     (R.  31.) 

Taxpayers  filed  separate  income  tax  returns  for  the 
year  1939  on  the  community  property  basis.  Each 
reported  one-half  of  their  combined  community  in- 
come   and   claimed   deductions   of   one-half   of   their 


combined  community  expenses  for  the  jieriod  after 
Mai'cli  1(),  19:^9,  i\w  date  of  marriage.  (R.  28,  87- 
100.)  'Vhv  expenses  so  claimed  in  eacli  return  in- 
cluded one-half  of  the  ''Business  expenses"  of  Ina 
Claire  Wallace  totalin,^•  $15,462.31,  of  which  $4,630.;}3 
represented  ''Household  expenses  in  Los  Angeles." 
(R.  91,  97.)  These  household  ex])enses  consisted  of 
rent,  food  and  similar  living  expenses  otf  Ina  Claire 
Wallace  after  her  marriage  but  while  she  was  still  em- 
ployed and  staying  at  Hollywood.     (R.  28.) 

The  Commissioner  disallowed  these  household  living 
expenses  as  not  being  within  the  deductions  allowed 
by  Section  23  (a)  (1)  of  the  Internal  Revenue  Code. 
(R.  9-10,  20-21,  28.)  The  Tax  Court  affirmed  the 
Commissioner's  determination.     (R.  32-33.) 

SUMMARY   OF   ARGUMENT 

Deductions  foi'  personal,  living  or  family  expenses 
are  expresslj^  prohibited  by  Section  24  (a)  (1)  of  the 
Internal  Revenue  Code.  Amounts  spent  for  meals, 
lodging  and  the  like  are  deductible  as  ordinary  and 
necessary  business  expenses  under  Section  23  (a)  (1) 
only  if  they  are  traveling  expenses  "while  away  from 
home"  in  the  pursuit  of  a  trade  or  business.  It  is 
settled  that  the  place  where  a  taxpayer  has  his  "home" 
as  that  term  is  used  in  the  taxing  statute,  is  a  question 
of  fact  depending  upon  where  he  is  regularly  or  prin- 
cipally employed  or  carries  on  his  business  during  the 
taxable  year.  The  Tax  Court  found  that,  during  the 
entire  period  for  which  the  living  expenses  in  question 
WTre  incurred^  taxpayer  Ina  Claire  AVallace  was  en- 
gaged in  carrying  on  the  business  of  motion  picture 
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actress  at  Holljrwood,  California,  and  that  therefore 
she  was  not  traveling  away  from  her  statutory  home 
during  that  period.  Since  the  terms  of  her  employ- 
ment contract  as  well  as  the  other  evidence  amply 
support  this  finding,  it  is  conclusive  on  appeal. 

The  Tax  Court  properly  held  that  Section  23  (a)  (1) 
is  not  concerned  with  legal  residence  or  marital  domi- 
cile. It  correctly  sustained  the  Commissioner's  de- 
termination that,  for  tax  purposes,  the  statutory  home 
of  taxpayer  Ina  Claire  Wallace  was  Hollywood,  where 
she  was  engaged  in  carrying  on  her  business  and 
earning  her  livelihood  even  though  the  marital  domi- 
cile and  her  husband's  place  of  business  were  else- 
where. The  plain  purpose  of  the  provision  of  Section 
23  (a)  (1)  permitting  the  deduction  of  expenditures 
for  meals  and  lodging  while  traveling  away  from  home 
in  the  pursuit  of  a  trade  or  business,  read  in  conjunc- 
tion with  Section  24  (a)  (1)  prohibiting  any  deduction 
for  personal  or  living  expenses,  is  to  extend  relief  to  a 
taxpayer  who  continues  to  maintain  a  home  where  he 
is  regularly  employed  or  engaged  in  business  but  is 
required  to  travel  away  from  that  home  temporarily 
on  business. 

ARGUMENT 

The  tax  court  correctly  sustained  the  Commissioner's  deter- 
mination that  taxpayers  were  not  entitled  under  Section  23 
(a)  (1)  of  the  Internal  Revenue  Code  to  deduct  as  ordinary 
and  necessary  business  expenses  the  amounts  expended  by 
taxpayer  Ina  Claire  Wallace  in  1939  for  living  at  Hollywood, 
California,  where  she  was  carrying  on  her  business,  even 
though  her  domicile  was  elsewhere 

The  taxpayers,  husband  and  wife,  seek  a  review  of 
the  decision  of  the  Tax  Court  which  sustained  the 


Commissioner's  disallowance  of  deductions  consisting 
of  the  living  expenses  of  the  wife,  Ina  Claire  Wallace, 
while  she  was  employed  in  Hollywood  in  1939  as  a 
film  actress  and  while  her  domicile  was  that  of  her 
husband  elsewhere.  Taxpayers  filed  separate  income 
tax  returns  on  the  community  property  basis  and 
each  deducted  one-half  of  that  portion  of  the  wife's 
Hollywood  living  expenses  w^hich  was  incurred  after 
the  marriage  on  March  16,  1939. 

Taxpayers'  claim  must  be  sustained,  if  at  all,  under 
Section  23  (a)  (1)  of  the  Internal  Revenue  Code, 
relating  to  deductions  for  ordinary  and  necessary 
business  expenses  (Appendix,  infra).  That  section 
provides  for  the  allowance  of  "traveling  expenses 
(including  the  entire  amomit  expended  for  meals  and 
lodging)  while  aivay  from  home  in  the  pursuit  of  a 
trade  or  business."  (Italics  supplied.)  This  provi- 
sion must  be  applied  in  conjunction  with  Section  24 
(a),  which  specifies  that  "in  computing  net  income 
no  deduction  shall  in  any  case  be  allow^ed  in  respect 
of  (1)  personal,  living,  or  family  expenses"  (Ap- 
pendix, infra). 

The  Tax  Court,  affirming  the  Commissioner's  de- 
termination, held  substantially  that  determinative  of 
whether  taxpayers  are  entitled  to  the  deductions 
claimed  is  the  meaning  of  the  term  "home"  in  Sec- 
tion 23  (a)  (1),  and  that  as  used  in  that  section 
"home"  is  where  the  taxpayer  has  his  principal  place 
of  business  or  emplojanent.  This  holding  is  in  con- 
formity with  a  long  line  of  decisions.  C oh  urn  v. 
Commissioner  (C.  C.  A.  2d),  decided  November  29, 


1943  (1943  C.  0.  H.,  pai\  9652)  ;  DiiDcan  v.  Commis- 
sioner, 17  B.  T.  A.  1088,  affirmed,  per  eiiriam,  47  F. 
2<:l  1082  (C.  C.  A.  2d)  ;  Priddij  v.  C ommiissioner ,  43 
B.  T.  A.  18,  petition  for  review  dismissed  July  23, 
1941  (C'  C.  A.  5tli) ;  Tracy  v.  Commissioner,  39  B. 
T.  A.  578;  Lindsay  v.  Commissioner,  34  B.  T.  A.  840; 
Peters  v.  Commissioner,  19  B.  T.  A.  901;  Bixler  v. 
Commissioner,  5  B.  T.  A.  1181.  In  the  recent  case 
of  C  oh  urn  v.  Commissioner,  supra,  the  facts  of  which 
are  discussed  below,  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  held  that  a  taxpayer's  home,  as  that 
term  is  used  in  Section  23  (a)  (1),  is  limited  to  "the 
place  where  he  is  regularly  employed  or  customarily 
carries  on  business  during  the  taxable  year". 

In  Tracy  v.  Commissioner,  supra,  the  taxpayer,  a 
stage  and  screen  actor,  was  domiciled  and  had  his 
permanent  family  home  in  Pennsylvania,  where  he 
maintained  his  mother  and  a  niece.  This  home  was 
his  permanent  address  where  important  mail  was  sent 
and  where  he  kept  many  of  his  personal  effects.  Since 
1919  he  had  been  engaged  in  the  theatrical  business, 
either  as  an  actor  on  the  legitimate  stage  or  in  motion 
pictures.  During  1934,  the  taxable  year  involved,  the 
taxpayer  was  employed  in  Los  Angeles  making  motion 
pictures,  and  while  there  resided  in  hotels  and  fur- 
nished apartments.  He  claimed  deduction  of  his  liv- 
ing expenses  in  Los  Angeles  on  the  ground  that  while  in 
California  in  pursuit  of  his  profession  he  was  travel- 
ing away  from  his  home.  It  was  held  that  the  taxpay- 
er's home  during  the  taxable  year  was  California,  and 
that  the  expenses  were  personal  living  expenses  and 
not  deductible. 


Ill  Pn'ddij  V.  Commissioner,  supra,  tlic  taxpMyer 
iiiaiiitained  a  perriiaiieiit  lionic  foi-  his  family  at 
Wichita  Falls,  Texas,  but  his  business  required  liim 
to  be  away  from  there  about  75  percent  of  the  time 
aiul  to  maintain  living  quarters  245  miles  away  in 
Tyler,  Texas,  where  he  spent  30  to  40  percent  of  his 
time.  Jt  was  held  that  the  taxpayer  could  not  deduct 
his  living  expenses  at  Tyler  because  that  was  his 
"principal"  place  of  business  and  therefore  his  stat- 
utory home. 

Lindsay  v.  Commissioner,  supra,  involved  the  Wash- 
ington hotel  expenses  of  a  Congressman  while  attend- 
ing sessions  of  Congress  and  his  railroad  fares  to  a;nd 
from  New  York,  where  he  maintained  a  residence,  to 
confer  with  his  constituents.  These  expenses  were 
held  not  deductible  because  Washington,  the  seat  of 
the  Government,  was  the  taxpayer's  "home"  within 
the  meaning  of  the  statute. 

Ill  Duncan  v.  Commissioner,  supra,  the  court  held 
that  a  salesman  who  traveled  on  a  roving  commission 
and  who  maintahied  his  living  quarters  wherever  he 
happened  to  be  had  no  usual  place  of  business  and 
statutory  home,  and  therefore  could  not  deduct  the 
year's  expenses  for  meals  and  lodging. 

The  construction  of  "home"  upon  which  these  de- 
cisions rest  is  in  harmony  with  the  administrative  in- 
terpretation of  the  applicable  statute  here  involved, 
as  well  as  of  like  prior  statutes,"  beginnmg  with  the 

-Sections  214   (a)    (1)   and  215  (a)    (1)  of  the  Revenue  Acts 
of  1921,   1924  and  1926;   Sections  23    (a)    and  24   (a)    (I)    of 
the  Revenue  Acts  of  1928,  1932,  1934,   1936  and  1938;  Section, 
121  (a)  (1)   (A)  of  the  Revenue  Act  of  1942. 
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Revenue  Act  of  1921.  O.  D.  905,  4  Cum.  Bull.  212 
(1921);  O.  D.  1021,  5  Cum.  Bull.  174  (1921);  I.  T. 
1264,  I-l  Cum.  Bull.  122  (1922)  ;  I.  T.  1355,  I-l  Cum. 
Bull.  194  (1922) ;  I.  T.  3314,  1939-2  Cum.  Bull.  152. 
Under  accepted  principles,  the  re-enactment  of  like 
sections  in  the  successive  Revenue  Acts  since  1921  is  an 
implied  legislative  recognition  and  approval  of  the  ad- 
ministrative interpretation.  Helvering  v.  Winmill, 
305  U.  S.  79;  National  Lead  Co.  v.  United  States,  252 
CJ.  S.  UO;Hecht  v.  MalJey,  265  U.  S.  144.^ 

The  place  where  a  taxi)ayer  is  regularly  employed 
and  therefore  has  his  statutory  home  during  the  tax- 
able year  is,  of  course,  a  question  of  fact  in  each  case. 
Coburn  v.  Commissioner,  supra;  Priddy  v.  Commis- 
sioner, supra;  Duncan  v.  Commissioner,  supra.  The 
evidence  clearly  supports  the  Tax  Court's  finding  that 
during  the  period  in  question  the  regular  and  principal 
place  of  employment  of  Ina  Claire  Wallace  was  Holly- 
wood. Prior  to  November,  1938  she  had  been  both  a 
stage  and  screen  actress,  and  since  1929  had  lived  suc- 
cessively in  California,  Connecticut  and  New  York  (R. 
26,  114-119).     The  contract  with  Loew's,  Inc.  (R.  46- 


^  The  established  rule  that  commuters'  fares  are  not  business 
expenses  deductible  under  Section  23  (a)  (1)  likewise  rests  upon 
the  principle  that  the  taxpayer's  statutory  home  is  his  regular 
place  of  business  or  employment  and  that  expenses  of  traveling 
to  and  from  such  place  are  not  incurred  "while  away  from 
home".  Section  19.23  (a) -2  of  Treasury  Regulations  103; 
Article  23  (a)-2  of  Treasury  Regulations  101,  94,  86;  Article 
122  of  Treasury  Regulations  77  and  74;  Article  102  of  Treasury 
Regulations  69  and  65;  Article  101  (a)  of  Treasury  Regulations 
62;  Lindmy  v.  Commissioner^  supra;  Priddy  v.  Commissioner; 
mpra;  Bixler  v.  Commissioner^  supra. 
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78),  pursuant  to  which  she  came  to  Hollywood  in  No- 
vember, 1938,  ran  for  40  weeks  and  expired  September 
30,  1939  (R.  50,  120),  and  required  her  to  be  available 
at  all  times  at  Los  Angeles  to  perform  services  as  a 
motion  picture  actress  (R.  26,  61,  112).  She  was 
obliged  to  act  in  up  to  five  i)ictures  a  year  (R.  72), 
and  was  paid  by  the  week  (R.  51,  121).  The  contract 
granted  to  Loew's  sej^arate  options  to  extend  the  term 
of  her  employment  at  increasing  rates  of  compensa- 
tion for  four  consecutive  ** picture  years''  (October  1 
to  September  30)  beginning  Octobei-  1,  1939,  subject  to 
a  right  of  election  in  Ina  Claire  Wallace  at  the  end 
of  any  picture  year  to  take  an  "intervening  stage 
year"  as  a  "lay-off"  from  her  film  woik;  and  in  case 
she  elected  to  take  an  intervening  stage  year  and  did 
not  find  a  stage  role  within  90  days  T.oew's  had  the  right 
to  recall  her  services  as  a  film  actress.  (Pet.  Ex.  1, 
pars.  16,  23,  25,  27,  30;  at  R.  61-62,  66-68,  69-70,  72, 
73.)  To  carry  out  this  employment  she  gave  up  her 
New  York  hotel  accommodations,  did  not  renew^  the 
lease  of  her  New  York  aj^artment,  and  came  to  Beverly 
Hills  to  live.  (R.  114-117,  120-121.)  After  staying  at 
a  hotel  for  a  few  weeks,  she  rented  a  house  for  three 
months,  and  then  rented  another  house  for  the  period 
March  15,  1939  to  September  15,  1939.  (R.  28,  110, 
119, 124.)  At  the  expiration  of  this  lease,  which  coin- 
cided w^th  the  termination  of  her  services  under  the 
contract  with  Loew's,  she  did  not  return  to  her  New 
York  activities  but  went  to  San  Francisco  to  live  and 
remained  there  for  the  balance  of  the  taxable  year. 
(R.  27,  106-107,  113.)     At  the  hearing  below  it  w^as 
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stipulated  that  the  deductions  in  question  consisted  of 
the  personal  living  expenses  of  Ina  Claire  Wallace  in- 
curred at  Beverly  Hills  during  the  period  from  March 
16, 1939  (the  date  of  marriage),  to  September  15,  1939, 
and  that  during  all  of  such  period  she  was  employed 
in  Hollywood  by  Loew's,  Inc.  (R.  112-113.)  In  the 
income  tax  returns  these  personal  living  expenses  were 
labeled  "Household  expenses  in  Los  Angeles."  ,(R.  91, 
97.)  On  the  basis  of  these  facts  the  Tax  Court  found 
(R.  31)  that  Hollywood  was  the  place  of  business  of 
Ina  Claire  Wallace  and  therefore  her  statutory  home 
during  the  period  the  living  expenses  in  question  were 
incurred,  and  that  accordingly  she  was  not  traveling 
in  pursuit  of  a  trade  or  business  during  that  time.  This 
finding  is  amply  supported  by  the  record,  and  it  is 
elementary  that  a  finding  of  fact  by  the  Tax  Court 
based  upon  substantial  evidence  will  not  be  disturbed 
on  appeal.  Wilmington  Co.  v.  Commissioner,  316 
tJ.  S.  164;  Helvering  v.  Rankin,  295  U.  S.  123;  PhUlips 
v.  Commissioner,  283  U.  S.  589;  Boto'^y  Mills  v.  United  ^ 
Statas,  278  U.  S.  282. 

It  is  apparent  that  the  facts  here  are  materially 
different  from  those  in  C  oh  urn  v.  Commissioner,  supra, 
and  that  the  decision  below  is  not  in  conflict  with  the  . 
opinion  in  that  case.  The  court  there  affirmed  the 
principle  that  home  for  tax  purposes  is  "the  place 
where  the  taxpayer  is  regularly  employed  or  custo- 
marily carries  on  business  during  the  taxable  year". 
On  the  particular  facts  there  presented,  however,  the 
court  found  that  the  taxpayer  did  not  cease  to  be 
regularly  employed  in  New  Yoi'k  l)y  going  to  Cali- 


foniia  to  fulfil  a  slioil-lcnn  coiiti'act  with  the  expecta- 
tion ot*  returning  to  New  York  within  a  few  weeks. 
The  court  specifieally  ])ointed  out  that  tlie  taxpayer 
had  maintained  an  apartment  in  New  York  since  1900, 
had  all  liis  life  followed  the  career  of  actor-manager 
on  the  legitimate  stage  in  New  York,  and  had  never 
before  acted  in  pictures;  that  he  went  to  California 
ui  1937  to  fulfil  a  short-term  contract  with  the  expecta- 
tion of  shortly  returning  to  New  York  and  that  "by 
chance  he  got  five  short-term  contracts"  which  kept 
him  over  until  1938 ;  that  he  continued  to  maintain  his 
New  York  apartment  throughout  the  taxable  year 
and  m  between  his  limited  California  engagements  re- 
turned to  New  York  for  several  months  during  the 
year  to  resume  his  regular  work  there;  and  that  when 
these  engagements  were  over  he  immediately  returned 
to  New  York  and  continued  his  activities  there  for  the 
remainder  of  the  year.  Under  these  circumstances, 
the  court  held  that  "each  of  his  limited  engagements 
in  California  was  only  a  temporary  diversion  from 
his  life-long  career  on  the  legitimate  stage". 

In  contrast  with  the  facts  in  the  Cohurn  case,  the 
record  here  shows  that  taxpayer  Ina  Claire  Wallace 
was  exclusively  a  film  actress  during  the  entire  period 
for  which  the  living  expenses  in  question  were  in- 
curred, and  that  her  employment  in  Hollywood  was 
not  a  "tempoi'ary  diversion"  from  a  career  and  an 
established  home  elsewhere.  She  had  been  a  screen 
actress  and  had  resided  in  California  before,  gave  up 
her  New  York  apartment  after  coming  to  Hollwood, 
and  did  not  return  to  New  York  at  aiiv  time  durins," 
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the  taxable  year.  The  contract  pursuant  to  which  she 
came  to  Hollywood  was  not  a  ** short-term"  engage- 
ment as  in  the  Cohurn  case  but  was  for  practically  an 
entire  picture  year;  it  required  her  continuous  pres- 
ence in  Los  Angeles  for  40  weeks  and  provided  for 
weekly  compensation.  She  obviously  did  not  come  to 
Hollywood  with  the  expectation  of  shortly  returning 
to  New  York  and  by  chance  receive  additional  short- 
temi  contracts,  as  did  the  taxpayer  in  the  Cohurn  case, 
but  made  her  business  during  the  period  in  question 
exclusively  that  of  film  acting.  The  options  granted 
to  Loew's  to  extend  the  term  of  her  employment  for 
successive  years  are  significant  as  showing  an  intention 
to  make  motion  picture  acting  in  Holj^wood  her  pri- 
mary occupation  during  1939.  In  the  light  of  this 
record  it  is  submitted  that  the  finding  of  the  Tax 
Court  that  Hollywood  was  her  regular  place  of  busi- 
ness during  the  taxable  year  is  not  only  supported  by 
substantial  evidence,  but  is  the  only  finding  which 
could  reasonably  have  been  reached. 

In  an  attempt  to  establish  that  Ina  Claire  Wallace 
had  her  place  of  business  and  therefore  her  statutory 
home  at  Mr.  Wallace's  residence  in  San  Francisco, 
taxpayers  contend  (Br.  11-13)  that  during  1939  she 
reviewed  many  plays  and  received  mail  and  telephone 
messages  there.  Apart  from  the  question  whether  her 
husband's  residence  became  her  place  of  business  by 
virtue  of  such  activities,  the  argument  fails  to  take 
account  of  the  important  fact,  as  foimd  by  the  Tax 
Court  (R.  27-28),  that  these  activities  occurred  after 
the  termination  of  her  employment  and  residence  in 


15 

Hollywood.  The  living  expenses  claimed  as  a  deduc- 
tion are  for  the  preceding  portion  of  1939  dining  her 
employment  in  Hollywood  (R.  25-26),  and  these  prior 
Hollywood  living  expenses  manifestly  could  not  have 
been  incurred  in  traveling  away  from  a  San  Francisco 
place  of  business  and  ''home"  when  that  home  had  not 
yet  been  acquired.  In  pemiitting  deductions  for 
traveling  expenses  ''while  away  from  home"  the 
statute  patently  has  reference  to  an  existing  home. 
The  conclusion  seems  inescapable  that  only  Hollywood 
could  have  been  the  regular  place  of  business  and 
statutory  home  of  Ina  Claire  Wallace  during  the  entire 
period  from  November,  1938  to  September,  1939  that 
her  contract  required  her  presence  there,  since  she 
gave  up  her  New  York  activities  and  apartment,  car- 
ried on  her  business  and  maintained  her  living  quar- 
ters in  Hollywood  throughout  this  period,  and  did  not 
go  to  San  Francisco  to  live  until  her  Hollywood 
employment  was  over.* 

While  it  is  true  that  by  virtue  of  her  marriage,  dur- 
ing the  course  of  her  employment  in  Hollywood,  Ina 
Claire  Wallace  acquired  the  domicile  of  her  husband, 
she  did  not  thereby  acquire  a  new  home  in  the  tax 
sense.  Taxpayers'  suggestion  (Br.  7-10,  29)  that 
"home"  as  used  in  Section  23  (a)  (1)  is  synonymous 
with  legal  residence  or  domicile  finds  no  support  in  the 
statute,  the  decisions,  or  the  administrative  interpreta- 

*  Despite  taxpayers'  contention  that  Hollywood  never  became 
the  statutory  home  of  Ina  Claire  Wallace,  her  Hollywood  living 
expenses  for  that  portion  of  1939  preceding  the  marriage  were 
not  claimed  as  a  deduction.  Taxpayers  assert  that  the  failure  to 
do  so  was  a  mistake.     (R.  86.) 
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tions.  Moreover,  since  under  the  authorities  the  main- 
tenance of  an  actual  residence  at  a  place  other  than 
the  taxpayers'  regular  place  of  business  would  not 
warrant  the  deduction  of  living  expenses  at  such  place 
of  business,  it  would  seem  abundantly  clear  that  the 
establishment  or  maintenance  of  a  legal  residence  else- 
where cannot  warrant  such  deduction.  The  plain  pur- 
pose of  the  provision  in  Section  23  (a)  (1)  permitting 
the  deduction  of  expenditures  for  meals  and  lodging 
while  traveling  ''away  from  home"  in  pursuit  of  a 
trade  or  business,  read  in  conjunction  with  Section 
24  (a)  (1)  prohibiting  any  deduction  in  any  case  for 
personal  or  living  expenses,  is  to  extend  relief  to  a 
taxpayer  who  maintains  a  home  where  he  regularly 
carries  on  his  business  or  employment  and  is  required 
to  travel  away  from  that  home  on  business  without 
reimbursement  for  the  cost  of  traveling.''  There  is  no 
basis  in  the  language  of  the  statute  or  elsewhere  for 
concluding  that  the  legislative  intent  was  to  place  a 
premium  on  the  establishment  or  maintenance  of  a 
legal  residence  or  domicile  at  a  place  other  than  where 
the  taxpayer  is  regularly  employed,  or  of  another 
actual  residence,  by  sanctioning  the  deduction  of  what 
are  in  fact  personal  living  expenses  under  the  guise  of 
traveling  expenses.     To  so  conclude  would  permit  easy 

"Whether  Iiia  Claire  Wallace  was  required  to  travel  away 
from  Los  Angeles  on  business  does  not  ai)pear.  The  contract 
with  Loew's,  Inc.,  provided,  however,  that  if  her  services  were 
needed  "on  location",  i.  e.,  away  from  Los  Angeles,  all  her  neces- 
sary meals,  lodging  and  transportation  would  be  furnished  by 
Loew's  (R.  60-61),  and  the  deductions  here  claimed  consist  en- 
tirely of  her  household  living  expenses  in  Hollywood. 
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circumvention  of  the  statute  and  would  lender  mean- 
ingless the  plain  language  of  Section  24  (a)  (1) 
inhibiting  deductions  for  "))ersonaI,  living,  or  family 
expenses." " 

In  contending  (Br.  9-11)  that  mider  the  meaning 
of  home  adopted  by  the  Tax  Court  no  taxj)ayer  could 
ever  be  away  from  his  home  on  business  because  his 
home  will  always  be  where  he  is  ''at  that  moment" 
engaged  in  business,  taxpayers  misconceive  the  ap- 
plicable principle  U])on  which  the  decisions  rest. 
This  principle  is  that  home  for  tax  purposes  is  where 
the  taxpayer  is  regularly  or  princi^jally  engaged  in 
business  during  the  taxable  year,  and  that  he  is  en- 
titled to  deduct  his  living  expenses  only  while  travel- 
ing away  from  that  home  on  business.  Since  the  place 
W'here  a  taxpayer  is  regularly  engaged  in  business 
is  necessarily  a  question  of  fact  in  each  case,  the 
application  of  this  x^rinciple  to  different  sets  of  fact 


"  The  construction  urged  by  taxpayers  also  appears  impracti- 
cable, since  domicile  ordinarily  has  reference  to  the  states  or  po- 
litical subdivisions  rather  than  to  ])hysical  places  witliin  their 
boundaries  (cf.  Restatement  of  the  Conflict  of  Laws,  Sections  9, 
11,  28).  I'f  "home''  for  tax  purposes  meant  "d(miicile'',  traveling 
expenses  incurred  anywhere  within  the  state  of  domicile  would 
not  be  allowable  under  any  circumstances  while,  on  the  other 
hand,  a  taxpayer  employed  at  a  point  in  state  A  within  easy 
commuting  distance  of  his  living  quarters  in  state  B  would  be 
entitled  to  deduct  all  his  fares  and  living  expenses  as  traveling 
expenses  ''while  away  from  home"',  results  manifestly  not  intended 
by  Sections  23  (a)  (1)  and  24  (a)  (1).  Thus,  even  on  taxpayers' 
assumption  that  home  means  domicile,  it  might  well  be  con- 
tended that  the  living  expenses  of  Ina  Claire  Wallace  here  in- 
volved were  not  incurred  away  from  home  because  California 
was  both  her  domicile  and  where  the  expenses  were  incurred. 
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will,  of  course,  sometimes  be  difficult  and  may  lead 
to  different  results.  This  does  not  mean,  however, 
that  there  has  been  evolved  a  conflicting  ''Griesemer 
rule"  and  ''Bixler  rule",  as  taxpayers  suggest.  (Br. 
13,  20.)  Thus  in  Cahot  v.  Commissioner,  unreported 
B.  T.  A.  decision  of  March  29,  1939,  to  which  tax- 
payer§  refer  (Br.  17-18)  as  having  been  decided 
under  the  ^'Griesemer  rule",  the  Board  of  Tax  Ap- 
peals relied  upon  the  Tracy  case,  which  taxpayers 
have  cited  (Br.  22)  as  illustrative  of  the  '^Bixler 
rule".  And  in  the  Duncan  case,  supra,  where  the 
court  affirmed  the  holding  of  the  Board  denying  de- 
duction of  living  expenses  to  a  traveling  salesman, 
the  Board  in  its  opinion  relied  upon  and  quoted  from 
the  opinions  in  both  the  Bixler  and  the  Griesemer 
cases.  In  any  event,  while  we  believe  that-  the  Board 
decisions  and  the  Bureau  of  Internal  Revenue  rul- 
ings cited  by  taxpayers  as  applications  of  what  they 
term  the  '' Griesemer  rule"  are  distinguishable  on 
their  own  peculiar  facts,^  we  do  not  believe  any  use- 
ful purpose  would  be  served  in  discussing  the  facts 
in  each  case  and  ruling.  It  need  only  be  pointed  out 
that  in  none  of  them  is  there  any  intimation  that 
"home"  for  tax  jjurposes  is  synonymous  with  legal 
residence  or  domicile,  that  the  Circuit  Court  of  Ap- 
peals in  the  C oh  urn  case  recently  affirmed  the  princi- 
l^le  that  it  means  the  taxpayers'  place  of  regular  em- 


^  In  the  decisions  cited  it  appears  that  the  taxpayer  continued 
to  maintain  permanent  Hving  quarters  at  a  regular  place  of  busi- 
ness or  employment  while  working  temporarily  at  another  place, 
which  was  not  the  case  here. 
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ploynient  or  business,  and  that  the  record  here  fully 
supports  the  finding  below. 

Nor  do  the  conmiunity  property  laws  of  California 
upon  which  taxpayers  rely  (Br.  27-32)  have  any  rele- 
vancy to  a  determination  of  what  expenditures  are 
properly  allowable  as  traveling  expenses  under  Sec- 
tion 23  (a)  (1)  of  the  Internal  Revenue  Code.  As 
the  Tax  Court  pointed  out  (R.  31-32),  we  are  not 
here  concerned  with  what  constitutes  community  in- 
come or  community  expenses;  the  Commissioner  has 
raised  no  question  as  to  the  marital  domicile  of  tax- 
payers, or  their  right  to  treat  combined  earnings  after 
marriage  as  community  income  and  to  deduct  in  com- 
puting community  income  any  amounts  properly  al- 
lowable under  the  revenue  laws.  The  only  question 
here  presented  is  whether  living  expenses  of  the  wife 
claimed  by  taxpayers  in  equal  shares  as  a  deduction 
from  their  community  income  are  properly  allowable 
(see  Herder  v.  Helvering,  106  F.  2d  153  (App.  D.  C), 
certiorari  denied,  308  U.  S.  617;  Stewart  v.  Com- 
missioner, 95  F.  2d  821  (C.  C.  A.  5th)),  and  the  de- 
termination of  that  question  depends  solely  on  where 
the  wife  maintained  her  '^home"  as  tlia^  term  is 
used  in  the  federal  taxing  statute.  While  the  earn- 
ings of  taxpayers  are  concededly  community  prop- 
erty, they  are  separate  taxpayers  and  file  separate 
returns.  It  camiot  seriously  be  contended  that  a  wife 
engaged  in  earning  her  own  livelihood  may  not,  for 
tax  purposes  at  least,  have  a  home  separate  from  that 
of  her  husband,  and  that  consequently  if  she  engages 
in  business  or  accepts  I'egular  emplojinent  in  another 
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city  all  her  living  exj^enses  there  become  deductible 
as  traveling  expenses.  Furthermore,  the  revenue  laws 
are  to  be  construed  in  the  light  of  their  general  pur- 
pose to  establish  a  nationwide  scheme  of  taxation 
uniform  in  its  application,  and  hence  their  provisions 
are  not  to  be'  taken  as  subject  to  state  control  or 
limitation  unless  the  language  or  necessary  implica- 
tion of  the  section  involved  makes  its  application 
depend  on  state  law.  Commissioner  v.  Greene,  119 
F.  2d  383  (C.  C.  A.  9th),  certiorari  denied,  314  U.  S. 
641;  United  States  v.  Peher,  312  U.  S.  399.  There 
is  nothing  in  Section  23  (a)  (1)  or  24  (a)  (1)  or  in 
any  other  portion  of  the  Act  to  warrant  any  inference 
that,  for  purposes  of  ascertaining  Avhat  are  allowable 
deductions  for  traveling  expenses  away  from  home, 
the  meaning  of  '4iome"  is  to  depend  upon  local  law 
definition,  upon  the  situs  of  the  marital  domicile,  or 
upon  whether  earnings  of  a  husband  and  wife  are 
community  property.  On  the  contrary,  in  the  light 
of  the  familiar  principle  that  deductions  in  general 
are  a  matter  of  legislative  grace  (White  v.  United 
States,  305  U.  S.  281;  Netv  Colonial  Co.  v.  Helvering 
292  U.  S.  435),  and  particularly  in  the  light  of  the 
clear  expression  of  Congressional  intent  in  Section 
24  (a)  (1)  to  prohibit  deductions  ''in  any  case"  for 
personal,  living,  or  family  expenses,  it  is  submitted 
that  the  Tax  Court  could  have  followed  no  other 
course  than  to  adhere  to  the  established  rule  that 
home  for  tax  purposes  is  where  the  taxpayer  is  regu- 
larly employed  or  engaged  in  business  during  the 
taxable  year. 
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CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Kespect fully  submitted. 

Samuel  O.  Clark,  Jr., 
Assistant  Attorney  General. 
Sewall  Key, 
RojiERT  N.  Anderspn, 
Harry  Baum, 
Special  Assistants  to  the  Attorney  General. 
December,  1943. 


APPENDIX 

Internal  Kevenue  Code: 

Sec.  23.  Deductions  from  gross  income. 

In  computing  net  income  there  shall  be 
allowed   as   deductions : 

(a)  Expenses. — 

(1)  In  General. — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  tax- 
able year  in  carrying  on  any  trade  or  business, 
including  a  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  services  actu- 
ally rendered;  traveling  expenses  (including 
the  entire  amount  expended  for  meals  and 
lodging)  while  away  from  home  in  the  pursuit 
of  a  trade  or  business ;  and  rentals  or  other  pay- 
ments required  to  be  made  as  a  condition  to  the 
continued  use  or  possession,  for  purposes  of  the 
trade  or  business,  of  property  to  which  the  tax- 
payer has  not  taken  or  is  not  taking  title  or  in 

which  he  has  no  equity. 

***** 

(26  U.  S.  C.  1940  ed.,  Sec.  23) 

Sec.  24.  Items  not  deductible. 

(a)  Genei'ol  Ride. — In  computing  net  income 

no  deduction  shall  in  any  case  be  allowed  in 

respect  of — 

(1)  Personal,  living,  or  family  expenses ; 
***** 

(26  U.  S.  C.  1940  ed.,  Sec.  24) 

Treasury  Regulations  103,  promulgated  under  the 

Internal  Revenue  Code: 

Sec.  19.23  (a)-l.  Business  expenses. — Busi- 
ness expenses  deductible  from  gross  income  in- 
clude the  ordinary  and  necessary  expenditures 
directly  connected  with  or  pertaining  to  the 
taxpayer's  trade  or  business,  *  *  *  Among 
the  items  included  in  business  expenses  are 
management  expenses,  commissions,  labor,  sup- 
plies  incidental  repairs,  operating  expenses  of 

(22) 
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automobiles  used  in  the  trade  or  business,  trav- 
eling- expenses  while  away  from  home  solely  in 
the  pursuit  of  a  trade  or  business  (see  Section 
19.23  (a)-2),  advertising  and  other  selling  ex- 
penses, together  with  insui-ance  premiums 
against  fire,  storm,  theft,  accident,  or  other 
similar  losses  in  the  case  of  a  business,  and 
rental  for  the  use  of  business  proi)erty.     *     *     * 

Sec.  19.23  (a)-2.  Traveling  expenses. — Trav- 
eling expenses,  as  ordinarily  understood,  include 
railroad  fares  and  meals  and  lodging.  If  the 
trip  is  undertaken  for  other  than  business  pur- 
poses, the  railroad  fares  are  personal  expenses 
and  the  meals  and  lodging  are  living  expenses. 
If  the  trip  is  solely  on  business,  the  reasonable 
and  necessary  traveling  expenses,  including  rail- 
road fares,  meals,  and  lodging,  are  business 
expenses. 

(a)  If,  then,  an  individual,  whose  business 
requires  him  to  travel,  receives  a  salary  as  full 
compensation  for  his  services,  without  reim- 
bursement for  traveling  expenses,  or  is  em- 
ployed on  a  commission  basis  with  no  expense 
allowance,  his  traveling  expenses,  including  the 
entire  amoimt  expended  for  meals  and  lodging, 
are  deductible  from  gross  income. 

***** 

Sec.  19.24-1.  Personal  and  family  expenses. — 
Insurance  paid  on  a  dwelling  owiied  and  oc- 
cupied by  a  taxpayer  is  a  personal  expense  and 
not  deductible.  Premiums  paid  for  life  insur- 
ance by  the  insured  are  not  deductible.  In  the 
case  of  a  professional  man  who  rents  a  property 
for  residential  purposes,  but  incidentally  re- 
ceives clients,  patients,  or  callers  there  in  con- 
nection with  his  professional  work  (his  place 
of  business  being  elsewhere),  no  part  of  the 
rent  is  deductible  as  a  business  expense.  If, 
however,  he  uses  part  of  the  house  for  his 
office,  such  portion  of  the  rent  as  is  properly 
attributable  to  such  office  is  deductible.     *     *     * 
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William  R.  Wallace,  Jr., 
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Petitioner, 


Commissioner  of  Internal  Revenue, 
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Ina  Claire  Wallace, 


^    (CONSOLIDATED 

CASES) 


Petitioner, 


vs. 


Commissioner  of  Internal  Revenlt;, 

Respondent. 


PETITIONERS'  REPLY  BRIEF. 


Before  proceeding  to  a  discussion  of  the  argument 
and  of  the  authorities  cited  in  the  Respondent's 
Brief,  it  would  perhaps  be  well  to  correct  a  number 
of  inadvertent  erroneous  factual  statements  which 
have  somewhat  misled  the  Respondent.  The  first  has 
to  do  with  the  apartment  leased  by  Petitioner  Ina 
Claire  Wallace  in  New  York  City.  That  apartment 
at  3  East  69th  Street  in  New  York  City  was  leased 
in  the  fall  of  1938  for  a  three-year  period.  (R.  p. 
160.)  It  was  to  that  apartment  that  the  Petitioner 
intended  to  return  after  making  the  picture  for  which 


she  was  engaged  in  Los  Angeles.  (R.  p.  125.)  The 
apartment  was  completely  furnished  and  was  just 
ready  for  occupancy  when  the  Petitioner  left  for 
Los  Angeles.  During  the  subsequent  three-year  pe- 
riod from  November  1938  to  November  1941,  the 
apartment  was  sublet  for  a  portion  of  the  time.  She 
did  not,  therefore,  as  suggested  in  the  Respondent's 
Brief  at  page  13,  ''give  up"  her  apartment  in  New 
York  City  after  coming  to  Hollywood.  At  page  11, 
the  Respondent  remarks  that  Mrs.  Wallace  ''did  not 
renew  the  lease  of  her  New  York  apartment".  The 
lease  of  the  apartment  continued  throughout  the  tax- 
able year  and  for  two  years  thereafter,  so  there  was 
no  occasion  to  "renew"  it.  The  Petitioner  intended 
to  return  to  that  apartment  until  she  changed  her 
mind  upon  her  marriage. 

At  page  15  of  his  Brief,  the  Respondent  states: 
"The  conclusion  seems  inescapable  that  only 
Hollywood  could  have  been  the  regular  place  of 
business  and  statutory  home  of  Lia  Claire  Wal- 
lace during  the  entire  period  from  November, 
1938  to  September,  1939  that  her  contract  re- 
quired her  presence  there,  since  she  gave  up  her 
New  York  activities  and  apartment,  carried  on 
her  business  and  maintained  her  living  quarters 
in  Hollywood  throughout  this  period,  and  did 
not  go  to  San  Francisco  to  live  until  her  Holly- 
wood emplojrment  was  over." 

The  errors  in  that  statement  are,  1st:  "Regular  place 
of  business"  and  "statutory  home"  are  not  synony- 
mous terms.  As  pointed  out  in  our  Opening  Brief, 
Mrs.  Wallace's  "regular  place  of  business"  after 
March  16th  was  San  Francisco  even  though  there- 


after  her  place  of  employment  for  a  portion  of  the 
time  was  in  Hollywood;  2nd:  Her  contract  did  not 
require  her  presence  in  Hollywood,  but  required  that 
she  be  '^available"  (R.  p.  61);  3rd:  Her  '^home"  in 
San  Francisco  was  acquired  March  16,  1939  and  she 
first  resided  in  it  from  April  1st  to  May  1st,  1939. 
She  was  actually  away  from  Hollywood  March/^Cprir 
and  Mfty  and  for  four  or  five  weeks  commencing  the 
first  of  July.  (R.  pp.  106,  110.)  She  did  not  give  up 
her  New  York  apartment.  She  did  carry  on  business 
and  maintain  her  home  in  San  Francisco  during  this 
entire  period  and  she  did  actually  reside  in  her  home 
in  San  Francisco  and  carry  on  business  there  during 
the  jnonths  of  April,  July,  half  of  September,  and 
all  of  November  and  December.  To  refer  to  ''prior 
Hollywood  expenses''  incurred  before  the  San  Fran- 
cisco *'home"  was  acquired  is  to  misstate  the  fact. 

On  page  4  of  the  Respondent's  Brief,  it  is  re- 
marked that  Mrs.  Wallace  ''remained  in  Holly^vood 
until  the  termination  of  her  contract  with  Loew's 
Inc."  As  pointed  out  above,  that  statement  is  incor- 
rect. The  total  amount  of  time  spent  by  the  Peti- 
tioner Ina  Claire  Wallace  in  and  about  Los  Angeles 
during  the  taxable  year  was  approximately  six 
months  and  the  time  consumed  in  the  making  of  pic- 
tures was  approximately  three  and  one-half  months. 
She  was  engaged  to  do  a  particular  picture,  and,  as 
the  studio  was  not  able  to  say  when  the  making  of 
that  picture  would  start,  her  salary  was  based  upon 
her  normal  theatrical  season's  earnings  and  for  con- 
venience was  paid  over  a  period  of  thirty-four  weeks, 
so  that  she  w^ould  be  available  whenever  the  studio 


was  ready  to  make  the  picture.  She  also  agreed  to 
make  other  pictures  if  they  met  with  her  approval 
and  actually  did  work  two  weeks  on  another  picture 
which  was  not  completed.  (R.  pp.  109,  112.) 

These  errors  of  fact  seem  so  fundamental  as  to 
vitiate  Respondent's  argument. 

In  the  following  pages  we  will  discuss  that  argu- 
ment as  it  affects  the  various  points  in  the  Peti- 
tioners' Opening  Brief. 


ARGUMENT. 

In  the  Brief  heretofore  filed  by  the  Petitioners, 
the  argmnent  of  Petitioners  was  divided  into  five 
parts. 


I.     The  second  of  those  parts  w^as  entitled  as  fol- 
lows: 

"2.  THE  PETITIONER  INA  CLAIRE  WALLACE  HAS  A  PLACE 
OF  BUSINESS  AT  HER  HOME  AND  RESIDENCE  IN  SAN 
FRANCISCO." 

The  Respondent  makes  no  specific  reference  to  that 
l^ortion  of  the  Petitioners'  Brief,  and  we  may  there- 
fore dispose  of  it  before  proceeding  with  the  contro- 
verted points  of  discussion.  The  point  being  uncon- 
troverted  we  assume  that  the  Respondent  is  in  agree- 
ment with  the  Petitioners'  position  in  that  respect. 
However,  a  brief  restatement  of  that  position  may  be 
proper. 


It  is  agreed  that  prior  to  March  16th,  1939,  the 
legal  I'esidonce,  domicile  and  "home'\  as  that  word 
is  ordinarily  used,  of  the  Petitioner  Ina  Claire  Wal- 
lace was  New  York  City.  It  is  also  agreed  that  after 
March  16,  1939,  the  legal  residence,  domicile  and 
**home"  of  that  Petitioner  was  San  Francisco.  Of 
the  period  of  nine  and  one-half  months — from  March 
16,  1939  to  the  termination  of  the  taxable  year— Mrs. 
Wallace  spent  approximately  one-half  of  the  time  in 
San  Francisco  and  one-half  in  and  about  Hollywood. 
During  the  time  spent  in  San  Francisco,  both  Peti- 
tioners read  and  studied  plays  and  discussed  them 
with  authors,  received  her  business  mail,  telephone 
calls,  telegrams  and  performed  other  business  activi- 
ties connected  with  Mrs.  Wallace's  business  at  their 
residence  in  San  Francisco.  The  respondent  remarks 
at  page  14  of  the  Brief  that  these  acti Arties  occurred 
aft€7'  the  termination  of  her  emplo^Tnent  and  resi- 
dence in  Hollywood.  There  are  two  simple  answers 
to  that  remark:  First,  it  is  not  accurate  as  Respond- 
ent has  overlooked  the  fact  that  these  activities  took 
place  during  the  month  of  April  which  was  before 
the  making  of  the  picture  for  which  Mrs.  Wallace 
was  engaged;  during  the  month  of  July — that  is.  dur- 
ing an  hiatus  in  the  making  of  the  picture;  as  well 
as  after  the  picture  was  completed  early  in  Septem- 
ber. Second:  The  activities  obviously  took  place 
within  the  taxable  year  and  commenced  almost  im- 
mediately after  the  change  of  Mrs.  Wallace's  home 
from  New  York  to  San  Francisco. 

In  the  Brief  filed  by  the  Respondent,  quotation  is 
made  from  the  case  of  Cohiirn  v.  Commissioner  of 
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Internal  Revenue,  138  Fed.  (2d)  763,  decided  against 

Respondent  by  the  U.  S.  Circuit  Court  of  Appeals 

for  the  Second  Circuit  on  November  29,  1943.     That 

quotation  (Respondent's  Brief,  page  12)  is  as  follows: 

"The    court   there    affirmed    the    principle    that 

home  for  tax  purposes  is  'the  place  where  the 

taxpayer  is  regularly  employed  or  customarily 

carries   on  business  daring  the   taxable  year'/* 

(Italics  ours.) 

In  our  previous  Brief,  we  quoted  from  a  memo- 
randum of  the  General  Counsel  of  the  Bureau  of 
Internal  Revenue  the  definition  of  ''business",  cited 
by  him  from  the  case  of  Flint  v.  Stone  Tracy  Co. 
(220  U.  S.  107) : 

"Business  is  a  very  comprehensive  term  and 
embraces  everything  about  which  a  person  can 
be  employed." 

We  submit  that,  both  on  the  law  and  on  the  facts, 
the  Petitioner  Ina  Claire  Wallace  customarily  car- 
ried on  business  during  the  taxable  year  at  her  home 
in  the  City  and  County  of  San  Francisco. 


II.  The  first  numbered  portion  of  the  Petitioners' 
Argument  in  their  Opening  Brief  discussed  the  in- 
tent of  the  Congress  in  its  use  of  the  words  "away 
from  home  in  the  pursuit  of  a  trade  or  business". 
In  that  portion  of  the  Brief,  we  pointed  out  that 
there  was  nothing  in  the  statute  to  indicate  that  Con- 
gress intended  to  use  the  word  "home"  in  any  other 


than  its  usual  sense.  Our  conclusion  in  that  respect 
is  buttressed  by  the  Coburn  decision  above  referred 
to  wherein  that  Court  states  as  follows : 

**In  the  ordinary  meaning  of  the  word,  Mr.  Co- 
burn's  'home'  was  in  New  York,  not  in  Cali- 
fornia. The  Commissioner  urges  that  the  statute 
uses  the  word  in  a  special  'tax  sense'  which  com- 
pels the  opposite  conclusion.  But  nothing  in  the 
statute  bears  evidence  of  any  unusual  meaning." 

The  Court  then  remarks  that  a  commuter's  expenses 
of  daily  travel  may  well  be  personal  expenses  rather 
than  traveling  expenses  within  the  meaning  of  the 
Revenue  Act,  and  then  for  the  purpose  of  argument, 
*' assumes"  (but  does  not  decide)  that  the  words  of 
the  statute  may  be  given  a  special  tax  sense.  Upon 
that  assumption,  the  Court  states  that  even  in  such 
a  ''tax  sense",  the  word  "home"  ought  to  be  limited 
to  the  place  where  the  taxpayer  is  regularly  employed 
or  to  a  place  where  he  customarily  carries  on  busi- 
ness during  the  taxable  year.  The  decision  in  the 
case,  as  distinguished  from  the  assumption,  was  that 
Mr.  Coburn 's  home  remained  in  New  York  whether 
the  word  was  construed  in  the  usual  and  customary 
sense  or  in  a  special  "tax  sense".  In  other  words, 
the  Court  having  determined  that  Mr.  Coburn 's 
"home"  was  in  New  York — however  that  word  was 
construed — did  not  find  it  necessary  to  decide  whether 
or  not  the  word  "home"  could  be  used  in  a  special 
tax  sense.  The  Respondent  therefore  is  in  error  in 
his  assumption  that  the  Cohurn  case  supports  the 
theory  that  Congress  intended  the  word  "home"  to 
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be  used  in  other  than  its  natural,  plain,  ordinary  and 
commonly  understood  meaning. 

It  is  interesting  to  note  in  passing  that  the  Circuit 
Court  of  Appeals  in  the  Cohurn  case  based  its  deci- 
sion squarely  upon  the  cases  of  Griesem^er  v.  Com- 
missioner, 10  B.T.A.  386  and  Brown  v.  Commissioner, 
13  B.T.A.  832,  both  of  which  cases  were  cited  in  the 
Petitioner's  Opening  Brief  and  which  cases  use  the 
word  ''home"  in  its  ordinary  sense  as  meaning  the 
usual  place  of  abode. 


III.  In  their  Opening  Brief,  Petitioners  discussed 
at  some  length  the  two  conflicting  rules  laid  down  by 
the  Bureau  of  Internal  Revenue  and  reflected  in  de- 
cisions of  the  Tax  Court  of  the  United  States  and 
its  predecessor,  the  Board  of  Tax  Appeals.  We  re- 
ferred to  those  rules  as  the  Greisemer  Rule  and  the 
Bixler  Rule,  and  remarked  that  we  saw  no  possibility 
of  co-ordinating  the  two  rules  by  any  process  known 
to  us. 

The  Respondent  in  his  Brief  (p.  18)  denies  that 
there  has  evolved  two  conflicting  rules  and  as  a  reply 
to  our  allegation  points  out  that  some  of  the  cases 
decided  under  one  rule  sometimes  refer  to  cases  de- 
cided under  the  other  rule.  The  gist  of  the  Respond- 
ent's argument  is  that  each  of  the  cases  was  decided 
upon  its  own  facts,  and,  therefore,  there  is  no  con- 
flict. While  the  question  of  a  conflict  is  perhaps  not 
of  great  importance,  we  simply  point  out  that  in  the 
General  Counsel's  Memorandum  quoted  in  our  Open- 
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ing  Brief,  a  golf  professional  without  any  established 
place  of  busiiiess  was  permitted  to  deduct  all  of  his 
living  and  traveling  expenses  while  he  was  away 
from  his  home  playing  in  golf  tournaments  and  ex- 
hibitions, whereas  a  traveling  salesman  whose  only 
home  was  a  hotel  room  in  Buffalo  was  held  to  have 
no  home,  and  therefore  was  not  permitted  a  deduc- 
tion. {Duncan  v.  Com.,  17  B.T.A.  1088.)  There  may 
be  some  means  of  distinguishing  the  two  cases,  but 
if  so  we  are  unable  to  define  it. 


IV.  Respondent's  Brief  is  principally  devoted  to 
an  attempt  to  distinguish  the  cases  at  bar  from  the 
case  of  C oh  urn  v.  Commissioner,  supra.  In  its  at- 
tempt, the  Respondent  cites  the  Duncan  case,  the 
Priddy  case,  the  Tracy  case,  the  Lindsay  case — all  of 
which  were  referred  to  in  our  Opening  Brief  and 
all  of  which  follow  the  so-called  Bixler  Rule. 

As  we  have  remarked  above,  the  Circuit  Court  of 
Appeals  of  the  Second  Circuit  placed  its  decision 
squarely  upon  the  Board  of  Tax  Appeals  decision 
in  the  Griesemer  and  Brown  cases  and  not  upon  the 
cases  cited  by  the  Respondent.  The  Respondent  then 
goes  so  far  as  to  suggest  the  Cohurn  case  as  authority 
for  its  position  in  the  cases  at  bar.  A  reference  to 
the  Brief  filed  by  Respondent  in  that  case  indicates 
that  every  argument  presented  by  the  Respondent 
in  this  case  (except  only  those  relating  to  the  domi- 
ciliary and  community  property  laws  of  the  State 
of  California)   was  presented  to  the  Circuit  Court 


10 


in  the  Cohiirn  case,  and  that  the  cases  relied  upon 
in  Respondent's  Brief  in  the  case  at  bar  were  cited 
to  the  Court  in  the  Cohurn  case  in  support  of  Re- 
spondent's similar  position  in  that  case.  For  the  con- 
venience of  the  Court,  we  set  forth  in  the  Appendix 
the  Index  and  Citations,  the  Statement  of  the  Ques- 
tions Presented,  and  excerpts  from  the  Argument 
stating  the  Respondent's  position,  all  taken  from  his 
Brief  in  the  Cohurn  case. 

The  fact  is  that  the  Circuit  Court  of  Appeals  in 
the  Cohxirn  case  decided  against  the  Respondent  upon 
the  authority  of  the  Griesemer  and  Brown  cases, 
which  cases  were  decided  upon  a  construction  of  the 
word  ''home"  consonant  with  its  usual  and  ordinary 
meaning.  That  Court  decided  that,  while  Mr.  Coburn 
was  employed  in  California  during  some  263  days  of 
the  year,  nevertheless  his  usual  place  of  abode  and 
the  place  where  he  customarily  carried  on  business 
(as  distinguished  from  his  place  of  temporai-y  em- 
ployment), was  New  York  City.  In  the  case  at  bar, 
the  Petitioner  Ina  Claire  Wallace  had  her  usual  place 
of  abode  at  San  Francisco,  and  there  she  customarily 
carried  on  her  business. 

In  support  of  his  position,  the  Respondent  strains 
to  indicate  a  factual  difference  between  the  Cohurn 
case  and  the  cases  at  bar.  Let  us  see  what  parallelism 
there  is  in  the  facts  of  the  two  cases.  Both  Mr.  Co- 
burn  and  Mrs.  Wallace  were  famous  actors.  Mr. 
Coburn  had  never  before  acted  in  motion  pictures; 
Mrs.  Wallace  had  done  so  some  eight  years  before.  Mr. 
Coburn  had  never  resided  in  California:  Mrs.  Wal- 
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lace  had  resided  in  (Jalifuriiia  for  two  or  three  years 
prior  to  1930.  Mr.  Cobiirn  made  five  pictures  and 
spent  263  days  in  Los  Angeles  during  the  taxable 
year;  and  Mrs.  Wallace  made  one  picture  and  was 
engaged  for  a  period  of  two  weeks  in  one  that  was 
unfinished  and  spent  not  more  than  180  days  in  Los 
Angeles.  Mr.  Coburn's  earnings  derived  from  work 
in  the  pictures  were  many  times  larger  than  those 
received  from  his  activities  connected  with  the  legiti- 
mate stage;  Mrs.  Wallace's  earnings  were  computed 
on  the  basis  of  her  normal  earnings  on  the  legitimate 
stage.  Mr.  Coburn's  activities  in  Holljrwood  were 
interrupted  by  a  few  weeks  spent  in  directing  a  play 
in  New  York  State;  Mrs.  Wallace's  HolMvood  ac- 
tivities were  interrupted  by  her  return  to  San  Fran- 
cisco to  read  plays  and  prepare  for  her  appearance 
on  the  legitimate  stage  in  the  following  year. 

The  principal  difference  between  the  facts  in  the 
Coburn  case  and  those  in  the  case  at  bar  would  seem 
to  be  that  Mr.  Coburn  intended  to  and  did  return  to 
the  same  home  he  had  maintained  for  years  in  New 
York  City,  whereas  Mrs.  Wallace  intended  to  return 
to  her  home  in  New  York  City  until  after  March  16, 
1939  (the  date  of  her  marriage)  and  thereafter 
intended  to  and  immediately  did  return  to  her 
newly  established  home  in  San  Francisco.  Neither 
of  the  parties  intended  to  reside  in  Holl^-vvood 
and  in  neither  case  was  their  residence  there  of  a 
permanent  nature.  The  Circuit  Court  of  Appeals 
for  the  Second  Circuit  has,  we  believe,  properly 
stated  the  rule  to  be  applied  in  cases  of  this  charac- 
ter, by  its  reference  to  the  fact  that  Mr.  Coburn's 
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263  days  in  California  ''did  not  wrest  him  from  New 
York  City  permanently  even  in  a  professional  sense". 
This  statement  is  but  another  way  of  stating  that  the 
taxpayer  should  be  permitted  the  deductions  when 
he  is  away  from  his  usual  place  of  abode — that  is, 
from  the  place  where  he  usually  resides.  The  word 
''home"  connotes  a  pei'manent  establishment — some- 
thing more  than  a  temporary  residence  taking  during 
the  period  required  for  a  temporary  job.  Any  other 
construction  of  the  statute  cannot  but  have  the  effect 
urged  in  our  Opening  Brief  of  making  the  word 
"home"  mean  wherever  a  person  is  at  that  moment 
engaged  in  business,  however  temporary. 

We  submit  that  upon  the  authority  of  the  Cohurn 
case  as  well  as  upon  the  authority  of  Griesemer  v. 
Commissioner,  supra,  and  Brown  v.  Commissioner, 
supra,  the  cases  upon  which  the  Cohurn  case  was 
based,  the  order  of  the  Tax  Court  should  be  reversed. 


V.     The  fifth  portion  of  Petitioners'  Opening  Brief 
was  entitled: 

"5.  THE  EARNINGS  OF  BOTH  PETITIONERS  ARE  COMMUNITY 
PROPERTY  UNDER  THE  CONTROL  AND  MANAGEMENT  OF 
THE  HUSBAND:  THE  HOME,  DOMICILE  AND  PLACE  OF 
BUSINESS  OF  THE  COMMUNITY  WAS  SAN  FRANCISCO, 
CALIFORNIA." 

In  answer  to  the  authorities  there  cited,  the  Respond- 
ent states  at  page  19  of  his  Brief  that  the  community 
property  laws  of  California  have  no  relevancy  to  the 
question  at  issue.  In  apparent  support  of  this  remark- 
able statement,  the  Respondent  cites  the  cases  of  Com- 
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missioner  v.  Greene,  119  Fed.  (2d)  383 — a  decision  of 
this  Court;  and  United  States  v.  Pelzer,  312  U.  S. 
399.  liotli  of  these  cases  liave  to  do  with  gift  tax. 
They  are  apparently  cited  by  Respondent  in  sujjport 
of  his  projiosition  that  the  Revenue  Laws  are  to  be 
construed  in  the  light  of  their  general  purj^ose  to 
establish  a  nationwide  scheme  of  taxation — uniform 
in  its  application.  These  two  cases  are  certainly  no 
answer  to  the  arguments  and  authorities  cited  in  the 
Petitioners'  Opening  Brief.  Every  married  taxpayer 
in  the  State  of  California  and  every  employee  of  the 
Bureau  who  ever  had  anything  to  do  w^ith  income 
tax  returns  from  California,  knows  that  the  com- 
munity property  laws  of  California  very  materially 
affect  the  income  tax  laws  of  the  United  States  for 
the  simple  reason  that  ownership  and  control  of 
earned  income  within  the  State  of  California  is  dif- 
ferent than  in  the  great  majority  of  states  which 
follow  the  common  law  and  do  not  have  the  institu- 
tion of  community  property.  The  Respondent  does 
not  seem  to  realize  that  under  California  statutes 
the  earnings  of  both  spouses  belong  equally  to  each 
at  the  moment  the  money  is  earned  and  from  that 
moment  all  of  that  money  is  under  the  control  and 
management  of  the  husband.  There  is  nothing  in  the 
statutes  of  California  or  in  any  of  the  cases  to  indi- 
cate that  the  interest  of  the  spouses  is  only  in  ''net", 
as  distinguished  from  ''gross'',  earnings  or  that  the 
interests  of  the  spouses  attaches  only  to  that  portion 
of  the  income  left  after  the  taxing  authorities  have 
levied  and  collected  taxes.  The  interests  of  the 
spouses,  on  the  contrary,  are,  in  the  language  of  the 
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statute,  *' present,  existing  and  equal"  and  attach 
the  moment  the  money  is  earned,  not  at  some  later 
date. 

Likewise  both  spouses  are  chargeable  with  debts 
incurred  by  the  community.  In  California,  the 
spouses  are  not  two  separate  persons  engaged  in  in- 
dividual enterprises  who  balance  their  accounts  at 
the  end  of  the  year  and  then  have  an  equal  interest 
in  what  remains.  They  are,  as  was  suggested  in  our 
Opening  Brief,  joint  adventurers. 

In  support  of  the  same  proposition,  the  Respondent 
also  cited  the  cases  of  Herder  v.  Helvering,  106  F. 
(2d)  153  and  Stewart  v.  Commissioner,  95  F.  (2d) 
821. 

The  Herder  case  arose  from  Texas — a  state  having 
community  property  laws  somewhat  similar  to  those 
of  California.  The  case  arose  after  the  death  of  the 
husband  and  had  to  do  with  the  deduction  of  bad 
debts.  The  point  of  the  case  seems  to  be  that,  inas- 
much as  the  debts  became  worthless  upon  the  death 
of  the  husband,  they  could  not  be  charged  off  on  the 
return  made  by  his  executors  after  his  death.  As 
bad  debts  can  only  be  charged  off  by  a  taxpayer 
who  keeps  books  and  as  the  wife  kept  no  books 
(either  before  or  after  the  death  of  her  husband), 
the  Court  held  that  the  bad  debts  could  not  be  charged 
off  her  return.  We  can  find  nothing  in  the  case 
which  supports  the  proposition  for  which  Respondent 
apparently  cites  it. 

The  Stetvart  case  is  also  a  case  arising  from  Texas. 
In  that  case,  the  husband  conveyed  future  income  to 
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his  wife  as  a  separate  estate,  and  the  Court  very 
properly  held  that  under  I'exas  decisions,  community 
property  may  be  assigned  as  a  separate  estate,  but 
it  must  be  an  existence  at  the  time  the  assigmnent 
is  made.  Obviously  community  income  not  yet  in 
existence  cannot  be  assigned  and  therefore  the  as- 
signment did  not  relieve  the  assignor  from  income 
taxes  due  thereon.  The  wife  attempted  to  deduct  all 
of  the  expenses  from  her  income  tax  return  rather 
than  divide  them  equally  between  herself  and  her 
husband.    In  this  connection,  the  Court  stated: 

"Since  one-half  of  the  community  income  is 
to  be  taxed  to  the  husband,  it  follows  that  the 
applicable  deductions  should  also  be  divided  be- 
tween the  husband  and  wife.  Lucas  v.  Earl,  281 
U.S.  Ill,  50  S.  Ct.  241,  74  L.  Ed.  731;  Turbeville 
V.  Commissioner,  5  Cir.,  84  F2d  307,  certiorari 
denied  299  U.  S.  581,  57  S.  Ct.  46,  81  L.  Ed.  428. 
The  net  result  is  the  important  thing  in  applying 
the  income  tax  laws.  Income  and  deductions  must 
be  accounted  for  on  the  same  basis.  In  making 
separate  returns,  a  husband  and  wife  domiciled 
in  Texas  are  each  required  to  report  one-half 
of  the  income  which  simultaneously  with  its  re- 
ceipt becomes  community  property.  Hopkins  v. 
Bacon,  282  U.  S.  122,  51  S.  Ct.  62,  75  L.  Ed.  249." 
(Italics  ours.) 

The  case  would  therefore  seem  to  be  authority  for 
the  propositions  advanced  in  the  Petitioners'  Brief, 
rather  than  those  advanced  in  the  Respondent's 
Brief. 

In  the  concluding  paragraph  of  his  Brief,  the  Re- 
spondent refers  to  Section  24  (a)  (1)  of  the  Internal 


16 


Revenue  Code  and  the  prohibitions  therein  of  deduc- 
tions "in  any  case"  for  personal  living  or  family 
expenses.  That  section  applies  to  deductions  of  living 
expenses  at  the  usual  place  of  abode,  and  there  is  in 
this  action  no  suggestion  of  any  such  deductions. 
The  deductions  contended  for  in  this  case  are  spe- 
cifically permitted  under  Section  23  (a)  (1),  which 
section  is  quoted  in  both  the  Respondent's  and  the 
Petitioners'  Briefs  heretofore  filed.  The  use  of  the 
words  '4n  any  case"  in  quotation  marks  in  an  en- 
deavor to  impress  those  words  upon  the  Court,  is 
obviously  inaccurate  in  view  of  the  clear  wording  of 
Section  23  (a)  (1). 


CONCLUSION. 

The  fundamental  question  to  be  determined  in  all 
income  tax  cases  where  deductions  are  claimed  is 
whether  or  not  the  taxpayer  is  attempting  to  escape 
taxation  upon  net  income.  As  stated  by  Circuit  Judge 
Holmes  in  the  Stetvart  case,  supra, 

"The  net  result  is  the  important  thing  in  apply- 
ing the  income  tax  laws." 

Professor   Griswold  states   it  in  the   following  lan- 
guage: 

"The  fundamental  fact  is  that  Congress  has 
given  every  indication  that  what  it  intends  to 
tax  is  net  income;  and  a  construction  which 
leads  in  substance  to  a  tax  on  gross  income  is 
just  as  inconsistent  with  the  statute  as  one  which 
allows  the  taxpayer  to  receive  income  free  from 
tax." 
Appendix,  Opening  Brief. 


17 

In  the  case  at  bar,  the  taxpayer  Ina  Claire  Wallace 
maintained  her  home  and  her  residence  and  her  usual 
place  of  business,  with  the  expense  connected  there- 
with, in  the  City  of  New  York  until  March  16th, 
1939,  and  thereafter  both  Petitioners  maintained 
their  home,  their  residence  and  their  place  of  busi- 
ness, with  the  expense  connected  therewith,  in  the 
City  of  San  Francisco.  The  expenses  for  which  de- 
ductions were  claimed  in  the  income  tax  returns  of 
Petitioners  were  incurred  in  addition  to  the  normal 
expense  of  the  maintenance  of  the  Petitioners'  usual 
place  of  abode.  They  were  a  proper  and  necessary 
charge  against  gross  income.  Petitioners  reported 
and  paid  taxes  upon  their  full  and  complete  net 
income. 

We  respectfully  submit  that  the  decision   of  the 
Tax  Court  was  erroneous  and  should  be  reversed. 


Dated,  San  Francisco, 
January  24, 1944. 


W.  R.  Wallace,  Jr., 

Attorney  for  Petitioner, 
Ina  Claire  Wallace. 

W.  R.  Ray, 

Attorney  for  Petitioner, 
W.  R.  Wallace,  Jr. 


Williamson  &  Wallace, 
Of  Counsel. 
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QUESTIONS  PRESENTED. 

1.  Whether  the  taxj^ayer  is  entitled,  under  the 
provisions  of  Section  23  (a)  (1)  of  the  Revenue  Act 
of  1938,  to  deduct  as  ordinary  and  necessary  business 
expenses  for  the  taxable  year  1938  the  amounts 
he  expended  for  meals,  lodging  and  living  expenses 
during  that  year  while  he  was  in  California  for  the 
purpose  of  acting  in  certain  motion  pictures,  even 
though  he  maintained  a  residence  elsewhere. 

2.  Whether  the  taxpayer  is  entitled,  under  Section 
23  (1)  of  that  Act,  to  a  deduction  for  depreciation  on 
his  personally-owned  automobile  used  as  a  means  of 
conveyance  between  his  residence  and  the  motion  pic- 
ture studios. 


The  Board,  affirming  the  Commissioner's  determi- 
nation, held  substantially  that  determinative  of 
whether  the  taxpayer  is  entitled  to  the  deductions 
claimed  under  this  issue  is  the  statutory  meaning  of 
the  word  ''home"  in  Section  23  (a)  (1)  of  the  Reve- 
nue Act  of  1938  (Appendix,  infra)  ;  that  the  taxpayer 
could  not  maintain  his  place  of  residence  at  a  point 
where  he  was  not  engaged  in  carrying  out  his  trade 
or  business  and  deduct  his  living  expenses  while 
away  from  such  residence;  that  the  facts  conchisively 
establish  that  the  taxpayer  was  engaged  in  carrying 
on  the  trade  or  business  of  motion  picture  actor 
throughout  the  year  1938  at  Los  Angeles,  California, 
which  required  his  presence  there  while  so  acting; 
and    that    therefore    the    claimed    deduction    repre- 


sented,  not  a  business  expense  but,  personal  expenses 
which  are  not  deductible.  (R.  17-18.)  We  submit 
that  the  Board  was  correct  in  so  holding  and,  there- 
fore, its  decision  should  be  affirmed  by  this  Court. 


The  foregoing  is  true  for  the  reason  that  the  term 
''home"  as  used  in  Section  23  (a)  (1)  of  the  statute, 
as  interpreted  by  Article  23  (a)-l  of  the  pertinent 
Regulations,  is  to  be  distinguished  from  domicile. 
The  former  has  been  construed  for  tax  purposes  to 
mean  the  taxpayer's  principal  place  of  business,  post 
of  duty  or  place  of  employment  where  his  presence 
is  required  while  earning  his  livelihood,  as  the  Board 
stated.  (R.  17,  18.)  Such  statutory  ''home",  there- 
fore, could  not  be  in  some  other  place  where  he 
merely  maintains  an  apartment  or  other  residence 
without  reference  to  the  location  of  or  carrying  on 
his  trade  or  business.    Duncan  v.  Commissioner,  17 

B.  T.  A.  1088,  affirmed  per  curiam,  47  F.  2d  1082  (C. 

C.  A.  2d)  (where  the  taxpayer,  a  traveling  salesman, 
maintained  no  permanent  home  but  traveled  on  a 
roving  commission  with  headquarters  wherever  he 
happened  to  be,  and  it  was  held  that  he  was  not  en- 
titled to  deduct  the  year's  expenses  for  meals,  lodg- 
ing, etc.) ;  Lindsay  v.  Commissioner,  34  B.  T.  A.  840 
(where  the  hotel  expenses  incurred  by  a  member  of 
Congress  while  attending  Congressional  sessions  in 
Washington  and  his  railroad  fares  to  and  from 
Brookljai,  New  York,  where  he  maintained  a  resi- 
dence, to  confei"  with  his  constituents,  were  held  not 


to  be  deductible  because  Washington,  the  seat  of  the 
Government,  was  his  home  within  the  meaning  of 
the  statute  and  Regulations  for  tax  purposes)  ;  Bixler 
V.  Commissioner,  5  B.  T.  A.  1181;  Peters  v.  Commis- 
sioner, 19  B.  T.  A.  901;  Tracy  v.  Commissioner,  39 
B.  T.  A.  578  (where  the  taxpayer,  a  motion  picture 
actor,  unsuccessfully  sought  to  deduct  the  cost  of 
meals  and  lodging  while  in  California  in  pursuit  of 
his  vocation  or  business  as  a  professional  actor,  even 
though  he  maintained  another  residence  in  Pennsyl- 
vania) ;  Priddy  v.  Comm/issioner,  43  B.  T.  A.  18,  peti- 
tion for  review  dismissed  July  23,  1941  (C.  C.  A. 
5th)  ;  I.  T.  3314,  1939-2  Cimi.  Bull.  152. 

In  determining  the  amount  of  allowable  deductions 
for   expenses    for   meals   and   lodging,   the    ''home" 
contemplated  by  the  statute  and  Regulations  is  that 
maintained  by  a  taxpayer  for  the  purpose  of  carry- 
ing on  the  business  in  coimection  with  which  the  de- 
duction for  the  expenses  is  claimed.    O.  D.  1021,  5 
Cum.  Bull.  174  (1921) ;  O.  D.  905,  4  Cum.  Bull.  212 
(1921).  In  the  present  case,  therefore,  the  taxpayer's 
statutory  home  was  that  maintained  in  Los  Angeles 
where  his  income-producing  business  is  located.  Con- 
sequently, his  living  and  related  expenses  incurred 
in  that  city  where  he  kept  his  residence  in  connection 
with  the  pursuit  of  his  vocation  or  business  were,  re- 
gardless of  the  maintenance  of  another  apartment  in 
New  York  City  unrelated  to  his  business,  personal, 
living  or  family  expenses  which   are  not  deductible 
in  computing   income.     Section   24  (a)  (1),   Revenue 
Act  of  1938;  Article  24-1,  Treasury  Regulations  TOl; 
I.  T.  1355,  I-l  Cum.  Bull.  194  (1922). 


